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ARGUED  AND  DETERMINED 


Stmvdtv  €ifiw:t  of  Bi^Uts^m. 


STATE    OF   NEW-YORK,, 

tW  JkmjkWT  TERM,    1B18,   IN  THE    THIRTT-SEVENTH    TEAR   OT 
OUR   INDEPENDENCE. 


Elliott  and  Stewart  against  Rossell  and  Lswis. 

THIS  waa  an  action  on. the  case*-  The  cause  was  tried  at  Masters  and 
the  Circuit  Court,  in  iSl.  Lawrence  county,  on  the  24th  of  g^°*'^ho^®'- 
June,  1B12,  before  Mr.  Justice  Thompson.  dJia^tocs^j 

The  defendants  were  merchants  residing  at  Ogdensburghy  ^^^j/y  **''®' 
and  owners  of  the  schooner  called  the  Eaqperim€$U,  and  <^  common  carl^ 
scows,  for  the  pur  pose  of  carrying  goods  and  mo-chandise  to,  ers,  whether  the 
and  from,  the  different  ports  and  places  on  Lake  Ontario,  and  hi^rmnport  to 
Ogdeneburgh,  and  Montreal.  In  Ji%,  1810,  the  defendants  p^^  ^j'b^'ond 
issued  the  following  public  advertisement,  or  notice:  " The^  iM^^i^'home or 
subscribers  inform  the  public,  that  they  have  formed  a  very  "broad  $  and 
extensive  establishment  at  Ogdensburghy  for  the  purpose  gwerabi!^  ^s 
of  pursuing,  the  carrying  businesa  from  the  different  ports  ^eiib^tLe  imt- 
otLake  Ontario  to  Montreal.  They  have  three  substantia,  ^cm^J^iJo 
well-built  vessels,  which  will,  constantly-  ply-  on  the  lake,  during  ofEngiaxuk^  for 
the  season,  .to  convey  produce. to  Ogdenshurgfiy  (xova  whenee  LisinJ^fromln! 
it  will  be.  sent  to.  montrealy  in  acowswiA  batteaux.  They  eviuae  acci- 
pledge  themselves  to  employ  the  most  fiiithful  persons  in  the  coSid^'not  bS 
management  of  their  boats  and  vessels,  f  and  their  personal  foreseen  or  pre- 
Attendance  will  likewise  be  given.  They  will  spare  no  expense  ^®'**^-  <^) 
or  pains  >to  render,  the  transportation  of:  property,  by;  the  way)  .  ,'• .  .  •' 
of  Ogdenebwrgh,  secure  and  obeaf).  Vessels-  will,  depatt^  qd:  theiossTs  to  be 
an  average  of  one  a.  fortnight  from  Oswego,  Sodus  and:  jjtn^"^*^.  Jo 
Genesee  river.  They  will  also  go  to  Q;f^eenstmvn,  and  the.  necWs^hI',*^n<^^^ 
head  oi  Lake  Ontario,  as  required ;  and  .should  the  freighting  arising  frfm  the 
demsmd  an  increased  .number  of  vessels,  nolime  shall  b&  lost  m^n^and  which 
in  procuring,  them.  J^'operty  thus.shipped^  will  be  forwarded  50  iumanpru. 
to  T.  W.  Storrow  fy  Co.  their^enta,at.Jlfon<recrf,,who  will  h^^ravo^d^ 
do  with  it  whatever  may  be  required  by.  the.  consieaQeB^  Tho  u  a  Question  0/ 
charge  of  transportation  will  be  as  follows :"  (statmg  the  rates  todeddc!  ^"^ 

(a)  Vide  BewaU  v.  MUn,  6  WendiW$  Rep.  8S5.  Kmp  ▼.  Cwghiry,  11  Johm.  R.  107. 


2  CASES  IN  THE  SUPREME  COURT 

ALBANi^     of  carriage :)  "  All  articles  not  above  enumerated,  will    pay 
January,  l«i3.  freight  in  proportion  to  the  above  rates ;  and  all  produce  giying 
direct  to  Montreal  will  be  exempt  from  all  charges  at  Ogdens^ 
burghJ' 

C.  Holmes,  the  master  of  the  Experimeniy  and   in    the 
service  of  the  defendants^  testified  that  he  was  employed    by 
them,  and  sailed  as  their  agent,  and  in  making  his  contracts 
for  freight,  he  was  entirely  governed  by  the  advertisement 
above-mentioned,  which  was  put  upon  the  main-mast  of  the 
vessel.     About  the  10th  of  October,  1810,  he  appUed  to  the 
plaintiffs,  at  the  Genesee  river,  and  offered  to  take  a  quantity 
of  ashes  for  them  to  Montreal^  at  two  dollars  and  eighty  cents 
a  barrel,  free  of  expense  at  Ogdensburgh ;  and  stated  that  be 
had  scows  ready,  at  Ogdensburgh,  to  forward  the  ashes  to 
Montreal ;  and  that  he  should  proceed  direct  to  Ogdensburgh 
without  stopping  at  any  other  place.     Lewis,  one  of  the 
#     defendants,  was  also  at  Genesee  river  at  the  time,  and  confirm- 
ed the  contract  made  with  the  plaintiffs,  who  put  on  board 
of  the  schooner  fifty-seven  barrels  of  ashes  to  be  carried  to 
Montreal. 

The  captain  stated,  that  the  loading  was  delayed  five  or  six 
days,  by  the  plaintiffs,  and  that  he  left  Genesee  river  the  six- 
teenth of  October.  The  schooner  was  delayed  in  her  voyage 
by  head  winds,  and  forced  to  put  into  Oswego.  She  arrived 
at  Ogdensburgh  about  the  twenty-first  of  October.  Rossell, 
the  other  defendant,  objected  to  taking  the  ashes  down  to 
Montreal,  on  account  of  the  lateness  of  the  season;  but 
Stewart  urged  their  being  sent,  and  assisted  in  loading  them 
on  board  of  the  scow. 

Prosser,  the  master  of  the  scow,  employed  by  the  defend- 
ants to  carry  the  ashes  of  the  plaintiffs  from  Ogdensburgh  to 
Montreal,  was  a  witness  for  the  defendants,  and  deposed,  that 
Stewart,  one  of  the  plaintiffs,  prevailed  on  him  to  take  on 
board  five  barrels  more  than  the  witness  thought  it  prudent  or 
1*3]  safe  to  take ;  and  *when  he  objected,  as  the  scow  could  not 

be  taken  into  Chateaugey  river,  through  which  it  is  absolutely 
necessary  to  pass,  in  order  to  arrive  at  Montreal,  Stewart 
answered,  "  it  is  nothing  to  you,  the  property  is  mine,  and  if 
you  have  to  take  out  part  of  the  load,  it  is  to  be  at  my  ex- 
pense." After  the  five  barrels  were  on  board,  Stewart  urged 
the  witness  to  take  ten  or  twelve  barrels  more,  and  was  dis- 
pleased at  his  refusal.  He  stated  that  the  scow  was  lost  by 
splitting  on  a  rock,  on  the  shoab,  within  sight  of  Montreal 
He  took  a  pilot  at  Chateaugey,  whom  he  was  informed  was  a 
good  pilot.  They  passed  safely  over  the  La  Chine  rapids, 
and  the  scow  was  proceeding,  with  a  strong  current,  in  a 
channel,  which  the  witness,  from  long  experience,  knew  to  be 
the  right  channel,  when  a  sudden  gust  of  wind  arose,  and 
drove  the  scow  out  of  the  right  course,  and  the  pilot  called 
out  that  they  were  getting  out  of  the  channel,  and  urged  all 
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hands  to  row,  as  hard  as  possible,  to  regain  the  right  channel ; 
that  the  witness  and  all  hands  accordingly  rowed,  to  the 
utmost  exertion  of  their  strength,  but  in  vain,  as  the  scow  was 
driven  on  the  rock  above-mentioned,  and  was  lost ;  that  there 
were  six  able-bodied  boatmen,  which  were  as  many  as  the 
pilot  required,  or  as  ever  go  in  such  a  boat.  The  rock  is  about 
a  mile  from  Montreal,  in  a  southerly  direction,  and  out  of  the 
usual  channel  for  scows,  on  their  way  to  that  place.  That 
the  scow  was  about  a  mile  from  the  rock,  when  the  pilot 
ordered  the  men  to  row ;  and  they  continued  to  row,  with  the 
greatest  exertion,  for  half  an  hour  before  the  scow  struck. 
That  if  the  scow  had  been  left  to  the  winds  and  current,  it 
would  have  been  driven  on  the  rocks  and  shoals,  above  the 
place  where  she  struck.  The  scow  was  lightened  of  three 
boat  loads,  before  passing  Chateaugey  river,  so  as  to  satisfy 
the  pilot. 

Two  of  the  boatmen,  also,  deposed  to  the  same  facts ;  and 
that  the  boat  was  driven  out  of  the  right  channel,  by  a  sudden 
squall  or  gust  of  wind,  and  that  they  did  not  believe  it  possi- 
ble, under  the  circumstances,  to  avoid  striking  the  rock. 

It  was  proved  that  the  pilot  was  regularly  licensed,  and  was 
a  person  of  experience,  skill  and  integrity,  and  a  good  pilot. 
The  master,  in  his  protest,  at  Montreal,  stated,  that  on  the 
seventh  of  November,  between  ten  and  twelve  o'clock  in  the 
forenoon,  the  scow  "  unfortunately  struck  upon  a  rock,  in  the 
Montreal  rapids,  and  instantly  bilged,  by  which  accident  she 
was  totally  wrecked  with  her  cargo." 

A  witness  for  the  plaintiffs,  testified,  that  he  was  standing 
on  *the  dock,  at  Montreal,  about  a  mile  from  the  scow,  at  the 
-ime  she  struck,  when  she  immediately  went  to  pieces.  He 
saw  her  about  half  an  hour  before.  The  weather  was  fair,  the 
sky  clear,  and  there  was  no  breeze  where  he  was.  He  saw 
Frosser,  the  master,  about  half  an  hour  after  he  got  ashore, 
who  said  he  supposed  they  were  safe  until  the  pilot  called  out ; 
that  the  pilot  attempted  to  go  to  the  right  of  the  rock,  and 
finding  he  could  not,  endeavored  to  go  to  the  left,  and  did  not 
discover  the  rock  soon  enough  to  avoid  it.  The  scow  had  no 
sails  up,  and  the  master  made  no  mention  of  any  gust  of 
wind;  that  the  day  was  pleasant,  and  a  steady  south-east 
breeze  had  been  blowing  in  the  morning. 

Another  witness  also  said,  that  he  was  in  Montreal,  at  the 
time,  and  was  on  the  dock,  and  saw  the  scow  strike  the  rock. 
That  there  was  a  moderate  breeze  from  the  south-east,  and 
he  did  not'  perceive  any  gust  of  wind,  though  there  might 
have  been  a  flaw  of  wind  without  his  seeing  it. 

The  judge  charged  the  jury,  that  the  agreement  entered  into 
by  the  agent  of  the  defendants,  and  afterwards  assented  to  by 
them,  placed  them  in  the  situation  "of  common  carriers,  and 
subjected  them  to  all  the  legal  liabilities  attached  to  such  char- 
acter ;  and  that  the  evidence  did  not,  in  his  opinion,  warrant 
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4}  CASBS^  Uii  THB  SUREBMB  COURT 

AiiBANY.  the  ooBclusion  that  the  or^pml  contract;  was  altered^or  the. 
^^JJJI^^^^J^  respoBsibility  of  the:  defendants  chaaged ;  and,  if  not,  tlia 
only^  gfound  on  ydakh .  the  defendants-  could^  be  exonerated* 
would  be^. that. the  loss-wat^  oecasioned  by>  the  ad  of  Gad. 
That  the  cause  of  the  loss  wa»- a. fact  for  the  jury  to  deter- 
mine,, and;  he  left  the  fiiet  for  their  decision,  with-  an  opinion^ . 
that  the'losa  was  not  owing; to. the. act  of  Qais  within*  the  true. 
meaningof  the  rule  of  law^on  the  subjeeti 

The  jury*  found  a.  verdict  for.  the  plaintiffs,  for  1,968  dollars « 
and  78  cent s^  being  the- value  of  the  ashes, at  .JUon/nBoI,  after  * 
deducting- Uie  freights 

A  motion  was  made  to  set  aside  the  verdict,  and.  for  a  new 
trial;  1.  For  the  misdireeti^m  of  the  judge ;. 2«  Because  the. 
verdict  was^  against^  evidence. 

StorrSf  for  the  defendants,  contended,  that  the  defendants 
being  carriers  to  a  foreign  port,  beyond  the  jurisdiction  of  the 
i^te,  and  the  loss  having  happened  without  such  jurisdiction, 
theirliability  must  depend  on  the  marine  law^  which  excuses  the 
owners  or  carriers^  for  all  losses,  happening  by  the  actcf  Gody 
public  enemieay  or  the  nerti#  of  tlte  sea,  Uiat*  is,  the  dangers- 
[  **  5  ]  intrinsically  attending  *tne  navigation,  and  ansing  from  natural 

causes.  All  losses  by  other  causes  must  be  imputed  to  negli- 
gence. A  common,  carrier,  at  comnum^  law,  according  to  the 
English  books,  is  a  carrier,  by  land,  or  by  watery  within  the 
jurisdiction  of  the  realm  of  England^  and  liable,  by  the  cus^ 
torn  of  England,  for  all  losses,  except  such  as  happen  by  the 
act  of  God,  or  public  enemies.  This  definition  includes  all 
vessels  navigating^  coastwise,  from  port  to  port,  within  the 
realm.  No  adjudged  case  is  to  be  found,  which  decides  that 
a  contract:  for  the  carriage  of  goods  by  wat«-,  beyond  the 
jurisdiction,  of  the  realm,  subjects  the  shipK>wners  to  all  the 
liabilities  attached:  to  the.  character  of  common  carriers  within 
the  realm« 

In  the  case  of  Morse,  v,  Slue^  (T.  Raym.^20,)  cited  in 
Coggs  V,  Bernard,  (Ld,  Raynk.  918,).  it. was  decided  only, 
that  a  shdp-owiier  is  liable  for  a.  loss  by,  robbery  happening 
while  the  ship  is  in  port.  And  all  the  cases  (Nesbitt  v.  Lack^ 
ington,  Marsh.  Ins^  158,  JDtaJAy.JIfaU,  IWils.  381.  Smith 
V.  Shepherd,  Com.  ontCant,  323.  Gqf.y.'Clinkard,  1  Wils. 
282.  n.  Schieffelin  v.  Harvey,  6.  Johns.  B^.  175.  Colt  v. 
M^Mechan^d.Johns.Rep.  166)  which  may  be  cited,  will  be 
foujud  to  be  those  wherethe  transportation  was  from  one  place 
to  another,  within  the  reaUn.ojr  jurisdiction, of  the  state* 

The  exemption. of  carriers  by,'  water  beyond  the  realm  or 
jurisdiction  of  the  state,  from.rd9ponsihilit)^for  losses, happen- 
ing by  perils  of  the  sea,, rests  on. the  g^eral  doctrine  of  the 
marine  law,  and  not  on  the  bill, of  lading  or  contract  Jn  which 
it.  11?  usually  inserted,. 

This  distinction,  as  to  the,  liability^  of  ship-owners,  .or.  carrir 
ers,  without  the. realin,  is  recognised.by JlTfCiraAaZ/yin  his  Ibo- 
10 
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Hg^  on  Imurance,  (Sfiarsli.  on  Ins.  hi  1;  c.  T.  s.  4,)  and' by    ALBikNift 
Lord  Mmsfield,  in  the  cases  of  JPowttrrf  v.  Pittmd,  (1  Term  i^^^jhj^ 
Rep:^,)  and   in  HotHtwt  v.   Thle  East-ImKa  GoMpun^;  ^"'^lumt^ 
{Bcmg,  178.)  V. 

In'  Baam  {Bac:  Abr.  tit.  Carriers,  (B)  awd-  ntyte.  See  ^*'*»*^'^' 
also^  15  Fin.  Abr.  344.  J»f&«f^  of'  SAtp,  (B^)  12)  it  is^  laid^ 
down,  that  ihov^hy  the 'athnitcdty^law'  the  mast^^  is-  not 
chargeable  pro  ddmno  JittUli,  a»i  in  case  of  pirateis,*  atbrmSi 
&c.  where  there  is  no  negligence  in  him ;  yet,  because  the 
sYivp  vfjvs  infra  corpus  comitdius;  the  case  was  not  to  be- 
measured  by  the  nil^  of*  that  law.  So  MoUoy  (Mbllay,  h.  2: 
c.  2.  s.  2)  stgns,  thfe"  master  must  see  all  things  forth^eoming; 
which  are  d&ivered'to  him,  let  what  wilL  happen^the  act  of 
God,  or  an  enemy,  pirilsr  mtd  dangers  of  tbe^  SM  only  es^cept" 
ed.'*  In  all  the  books,  the  liability  of  the  mcw^cr  or  owner  is 
put  onthe  ground  of  negKgence:  Abbott  (^Abbott  on  Shipi 
fyc.  parts,  c.  4;  s;  6)  says,  "if  a^ship  perish  in-  consequence 
of  striking  against «  rock  or  shallow,  the  circumstances  under 
which  the  event  titldes  place  must  be  ascert^med,  in  order  to 
decide  whether  it  happen  by  a  peril' of  the  sea,  or  by  the  fault 
of  the  master,'"  (Kc.     He  places  *the  liabiHty  of  the  master  [*6] 

whoHy  on  the  ground  of' f?aud  or  negligence,  in  the  maaiage- 
ment  of  the  vessel; 

By  the  opinion  delivered  by  the  judge,  the- jury  wete  pre- 
clucted  from  inquiring  whether  the  loss  w^s.ovring  to  the 
intrinsie  perili  of  the  navigationj  or  to  the  negligence  of  the 
master  or  persons-empl6yed  by  the  defendants. 

MrMand;  contra j  insisted,  that*  the  defendants*- were  to  be 
considered*  as  common  carriers,   (T.  J?icri/W;  2^.*     1    Wils^ 
38i.     5  East,  4^9:     1  ^fe;  282.    Abbott^^W:    rS»mi8i) 
from-  the  very  term*-  of  their  ^advertisement'  or-  notice  to  tHe^ 
public,  and  their  application  to  the  plaintiffs.     Owners  and  ^ 
masters  of  vessels,  carrying  goods  for  hire,  on  the  Mgh  seas, 
or  navigable  rivers,  are  deemed  common  carrieriy,  and*  are' 
answerdhfle  against  all  events^  except  the  acts  of^God/  and  the 
public  enemies,   (1   RbU:  A%¥:  2—6.     4*  Co.  841     2  Lord^ 
Raymi  918;     I  Term  R^.  2T.     JSms  on*  BMImenii  1(^, 
104.    5  Term.  Rep.  SW:    VSali?.USi    eJo^s^  Rip^nWi 
I  Com.  Dig.  tit.  Carrier^  (^0  1  ^®-    ^  Bsp.R^.  127,) 
unless- there  is^  some  further  exception  jh .  the  contract  for  the 
carriage.     Garriersj  by  vmitt  are;  liable  for  good^  -  committed '  to 
them,  as  commontcarriersj  whether  their  transpM-ttttien  is  from* 
port  to  port;  in  the  same  state  or  kingdom,  or  from*  one*  state 
or  kingdom  to  another^  unless/  in  theeontraet'for  theearriage 
of  the  goods,  there  is-  some  -  clause'  taking  away,  thte  liaWBty ' 
created  by  the  general  rute  of*  law. 

In  none  of- the  cases'deridMhas^  it  occurred  tor  th^  counsel 
who  argued,  to  make  the  distinction^  ndw^'coRtefyd^d'.  f6f ^  by-' 
the  defendants'  counsel.     ( P  Wil^.  282*    8  ^Jolkm  Rip<  213; 
eJoKns.  Rep.  llOi    3>G«««*  i%.  21T;) 
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ALBANY.  It  would  be  strange  if  a  person  undertaking  to  transport 
lanuary,  1813.  goods  across  the  <Sl.  Lawrcfice,  should  be  answerable,  as  a 
common  carrier,  for  a  loss  of  the  goods,  happening  without  his 
fault,  at  a  certain  distance  from  the  shore,  and  for  a  similar 
accident,  H^  should  be  excused,  because  he  had  passed  the 
middle  of  the  river,  when  it  happened. 

The  cases  of  Forward  v.  Pittard,  and  Hotham  v.  East^ 
India  Company^  do  not  support  such  a  distinction.  The 
former  was  the  case  of  a  common  carrier.  The  latter  arose 
on  a  charter-party.  Nor  does  Abbott  countenance  the  dis- 
tinction now  attempted  to  be  made.  He  gives  the  form  of  a 
bill  of  lading  {Abbott,  part  3.  c.  2.  s.  3)  containing  excep- 
tions, to  exempt  the  owner  and  master  from  liability  in  certain 
cases,  in  which  they  would  otherwise  have  been  liable.  If 
they  would  have  been  excused  by  the  general  rule  of  law, 
where  was  the  necessity  of  adding  the  clause,  "  and  all  and 
every  other  dangers,  and  accidents  of  the  seas,  rivers,  and 
navigation,  of  whatever  nature  or  kind  soever,  excepted."  In 
another  place  {Abbott,  part  3.  c.  4.  s.  1)  he  lays  down  the 
doctrine  in  these  words:  "Masters  and  owners,  like  other 
[  *  7  ]  ^common  carriers,   are   sometimes   answerable,   though   no 

blame  is  imputable  to  them ;  for  in  considering  whether  they 
or  other  carriers  are  chargeable  for  any  particular  loss,  the 
question  is  not  whether  the  loss  happened  by  reason  of  the 
negligence  of  the  persons  employed  in  the  conveyance  of  the 
goods,  but  whether  it  was  occasioned  by  any  of  those  causes, 
which,  either  according  to  the  general  rules  of  law,  or  the 
particular  contract  of  the  parties,  afford  an  excuse  for  the  non- 
performance of  the  contract."  No  distinction  is  suggested 
between  a  carriage  from  port  to  port,  in  the  same  state,  or 
between  different  states  or  kingdoms  or  whether  the  loss  hap 
pened  at  home  or  abroad. 

Kent,  Ch.  J.  The  defendants  move  for  a  new  trial  on  the 
following  grounds : 

1.  Because  the  judge  ruled  that  the  contract  placed  tho 
defendants  in  the  character  of  common  carriers. 

2.  Because  he  ruled  that  the  testimony,  as  to  what  happened 
at  Ogdensburgh,  did  not  change  their  responsibihty. 

3.  Because  the  verdict  was  against  evidence. 

I.  The  defendants,  by  their  advertisement,  undertook  the 
carrying  business,  or  the  transportation  of  property  for  hire, 
from  the  ports  of  Lake  Ontario  to  Montreal,  by  carrying  the 
same  in  vessels  from  the  ports  of  the  lake  to  Ogdensburgh, 
and  in  scows  and  batteaux,  from  thence  to  Montreal,  and  they 
promised  to  perform  the  same  with  fidelity  and  safety.  In 
pursuance  of  this  general  undertaking.  Captain  Holmes^  in  the 
employment  of  the  defendants,  took  the  ashes  on  board  of 
his  sloop  and  brought  them  to  Ogdensburgh^  where  they 
were  embarked  on  board  of  their  boat,  under  the  care  of 
Captain  Prosser  (or  Montreal;  and  all  this  was  done  with  the 
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knowledge  and  assent  of  the  defendants.     They  were,  there-    Albany, 
fore,  common  carriers,  in  the  sense  of  the  law,  and  liable  to  January, J813. 
all  the  duties  and  responsibilities  attached  to  that  character. 

It  has  long  been  settled  that  a  common  carrier  warrants  the 
safe  delivery  of  goods,  in  all  but  the  excepted  cases  of  the  act 
of  God  and  public  enemies ;  and  there  is  no  distinction  be- 
tween a  carrier  by  land  and  a  carrier  by  water.  Masters  and 
owners  of  vessels  are  liable,  as  common  carriers,  on  the  high 
seas,  as  well  as  in  port ;  and  the  argument  of  the  ingenious 
counsel  for  the  defendants,  is  not  well  supported  in  the  posi- 
tion, that  this  doctrine  of  common  carriers  is,  by  the  common 
law  of  England,  to  be  confined  to  cases  of  transportation  by 
water,  within  the  jurisdiction  of  *the  realm,  and  that  it  does  F  *  8 1 

not  apply  to  losses  arising  out  of  the  state.  AH  the  books  and 
all  the  cases  which  touch  this  subject,  lay  down  the  rule  gen- 
erally,  and  apply  it  as  well  to  shipments  to  or  from  a  foreign 
port,  as  to  internal  commerce.  In  the  case  of  Morse  v.  Shie, 
(T.  Raym.  220.  1  Vent.  238.  290.  I  Mod,  85.  S.  C.  2 
Lev,  69,)  the  defendant  was  charged  as  a  common  carrier, 
under  the  custom  of  the  realm,  and  that  by  the  custom,  those 
who  undertake  to  carry  goods  beyond  sea,  were  bound  to  keep 
them  safe,  and  that  the  goods  in  that  case  were  deUvered  on 
board  the  ship  of  which  the  defendant  was  master,  to  be 
transported  for  a  reasonable  reward,  to  Cadiz  in  Spain.  Lord 
Holt,  who  was  one  of  the  counsel  who  argued  the  cause  on  the 
part  of  the  plaintiff,  said  that  the  declaration  was  drawn  by 
one  of  the  best  special  pleaders  of  the  time.  The  judgment 
of  the  court,  in  favor  of  the  plaintiff,  was  delivered  by  Sir 
Matthew  Hale,  who  declared  that  the  master  was  liable,  in 
consequence  of  the  reward  which  he  or  the  owners  received 
as  freight,  and  that  he  was  liable  as  a  common  carrier,  for  it 
was  admitted  that  there  was  not  the  least  negligence.  Though 
the  goods  were  lost  by  robbery  on  board  the  vessel  in  the 
river  Thames,  before  the  voyage  had  commenced,  yet  the 
court  did  not  proceed  on  the  ground  that  the  master  was 
responsible  under  one  law,  iii  port,  and  another,  at  sea.  The 
court  said,  the  case  was  to  be  decided  by  the  rules  of  the  com- 
mon law,  and  not  of  the  admiralty  law,  and  that  there  was  no 
difference  between  this  case  and  that  of  a  common  carrier. 
If  the  master  be  chargeable  as  a  common  carrier,  for  goods 
received  to  be  transported  beyond  sea,  it  would  seem  to  be 
very  extraordinary  and  idle  for  the  law  to  regard  him  in  that 
character  only  from  the  time  that  the  goods  were  received  on 
board,  until  he  had  put  to  sea,  and  to  regard  him  when  com- 
mg  from  abroad,  as  common  carrier  only  from  the  time  that 
ne  entered  within  the  jurisdiction  of  the  port.  There  is  no 
color  of  such  a  limitation  of  the  rule.  The  character,  duty 
and  responsibility  of  a  carrier  continue  to  attach  to  the  master, 
as  long  as  he  has  charge  of  the  goods,  Molloy,  who  was 
counsel  with  Holt  in  the  above  cause,  cites  the  above  case  (b. 
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AWA^f    .5J-  0.  2.  5.  2).to  iM-oYe.that,  bythe  common  law,  the  iM«l^r  is 
Jwv>^/Wi3^  .anawemble  **^if  the  goods  t^lost  or  purloined,,  or  fiustain  any 
*"  dam^e,  liMrt  or  loss,  whether  in  the  havep  or  port  before,  or 

^on  the  ^efiiSMjler  she  ,is  on  iertvotfuge.'^    If  there  be  any 

^exc^ptki!n:as  to  this  TespooaibiUty  at^8ea,  it  .proceeds  from  the 

special  proyisioji  in  the  <^hai^ter'-party,  or  .bill  of  lading,  and 

9]  :nQt  from  any  suj^pensiopof  .the  ''^rule.     The  e^ioeption  of  the 

perils  of  the  sea  is  not  to, be  found  in  the  forms  of  a  charier- 

.'party,  or  bill  of  lading,  as  given  by  JVest  qnder  lUijsabeth  ; 

\(We8t\8  iSjl/w^.  parti,  s.  655,  656.  659 ;)  but  we  find  it  after- 
wards in  *  the  charter-rparty  in  the  time  of.  Cfcorfe*  J.     (Picfs- 

.ering  ,\.  JBarJsJejfy.^tjf,  13^,)  pmd  the  exception  has  lately  beep 
extended  to, almost  every  ^ind  of  aQcdc^nt.     (Abbdt,  part  3. 

,c.  3.-S.  8.)  There  is,  likewise,  a  .recent  .BritUih  statute  {26 
Geo.  .III.)-restraining  the  general  responsibUity  of  shiprowner^. 
These  exceptions  are  strong  evidence  of  the  acknowledged 
Jaw  which  rendered  them  necessary.  Ip  short,  it  mu^t  be 
regarded  ^s  a  settled  point  in  the  £/i^gl%sh  law,  that  msLSte^s 
and  Qwpers  of  vessels  are  liable  in  port,  and  at  4Sf^,  t^Rd 
abroad,  to  the  whole  extent  of  inland  carriers,  except  .90  ikr us 
they  are  exempted  by  the  exceptions  in  the  contract  of  cbar- 
tefTparty,  or  bill  of  .lading,  or  by  statute.  {Rich  v.  Km^lQndy 
Gro.  Jqc.  330.  G(^  v.  dinkard,  1  TVils.  282.  note.  Smith 
V.  j^hepherd,  cited  in  2  Com.  on  Cont.  323.  BuUer  v.  Fi^r, 
3  J^p.  N.  P.  67.    JBever  v.  Tondinsony  JEaat,  36.     Geo.  XIL 

„cited  in  Abbott,  jpart  3.  c  ,4.  s.  4.) 

It^wQvild  be  of.no  avail,, if  the  counsel  for  the  defendants 
cQuId  sj^cceed  in  taking  this  case  out  of  the  operation  of  the 
ouatmn  of  the  realm,  ajid  placing  it  under  the  marine  law 
That  I21W is  essentially  tbe /game,  and  holds  an  equally. striet 
.control  over  the  master ;  and  upqn  the  i^ame  principle  of  pub 
lie  policy,  a  master  .of  .a  .vessel,  or  , common  <iarrier,  by, the 

..alfhost  nniy^r^al  law  of  n^ationsj^as  well  aa  hy  the  common  ]^Yr 
of  England,  is  cha];geabie  .for  .all  losses  not  arising  from  inc 
yitable  accident.  If,  therefore,  accprdijqg  to  MoccUfS,  a  ;tbeft 
be  <5ommitted  on  board?  the  ma^er  is  answerable  like  an  inn 
keepi^r,  though  ,the  lo5s  happen  without  his  fault.  So  if  the 
ship  strijce  on  a  ^sj^oal,  unkis  it  be  by  tlie  molence  qf  mw4Jt 
or  jstornitS,  he  is  Uable,  because  he  did  nqt  provide  ag§u;i^t  afi 
accident  which , a  careful  ijavigator  would  .have  foreseep.  So 
be  is  liable  if  he  does  not  conduct  the  voyage  with  ^  Aue 
regard  to  the  circumstances  of  .the  .ship,  time  and  ;place,  a^d 
the  practice  of  skilful  navigator^.  {Bqccus,  n.  40.  55,;56.) 
Emerigon  (torn.  1.  3i;3.  377)  says,  .it  is, so  difficult  to  discover 
the  faultg  of  a  master  of  a  vessel,  that  he  is  held  responsil?le 
for  very  slight  negligence.  He  is  in  fault,  if  he  has  pot  fore- 
seen what  he  ought  to  have  foreseen,  with  due  diligence.  la 
^bprt,  he  ^ys,  the  master,  in  consequence  of  his  compensa^oi^, 
is  answergble  for  all  damage  which  the  cargo  receives,  unless 
[*  10]         it  proceeds  from  an  accident  ^xuhich  he  covld  not  fx^^^i^ 
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^prevent.  iVulin  declares  jexpxeraly^  (torn.  2.894^)  that  wofth-  AtiBt«WY. 
ingbut  the  ca$  fortuit  will  excuse  the  master  of  la  :sbip4rQm  "^J^MUMy/Wis^ 
^responsibility  for  a.loss.  The^rule. applies,. in itlie  Firendh  code, 
jequaliy: to.  (furriers  by .kHd.'flfld.by  water.  We  anust,  therefore, 
^isonclude,  that  there  is  .aothiog  peculiar  Jon  this  subjedt  in 
^what  is:termed,  inrihe  \Eh%gUshlatn,lth£^txai8iom  qf  ihe^rtalm; 
ifor  themarine  lawiays  down  :the  rule  lagahist  carriers  ^with 
iessentially  the  same  jsiriotness  or  severity  of  sanction. 

ThectmZ  .Iaw,:the  somce^in  ithis  jnataace,  df  the'marine 
law,  was  equally  guarded,  and  i^ced  masters  of  ^vessels  and 
;inn-keepers  under  the  Hike  responsibility.  They -were  held 
liable,  under  an  edict  of  the  Pnetor,  for  every  loss  happening 
without  their  fault,  that  did  not  happen  utavfrno  fataU,  or,  as 
Voet  expresses  it  in  his  Gomme$Uaries,  €Xceptceo  solo,  quod 
ddmnoftUaliaut  ^i  majt)re^mlMUnaufrc^o  avt  ^piratarum 
ifyuria,.perisse  jcoaMtat ;  andihcsarys  that,  except  as  to  the 
penalty,  the  rigor  < of  the  irule  coniinues  ito  this  'day  in  ^tfae 
Dutch  jurisprudence.  \(iDig.  A.:9.s.  I.  and  3.  ^Dig.  47.  B. 
:S.  I.  and. 3.  Voet^s  Ciommentcmea,  rh.tt.)  The  treason  given 
in  the  civil  .law,iar  the  jrule,.is,  tfaat:it%was  necessary  ^tot^on- 
•fide  laigely  in  tlxe  .honesty  of  these  people,  and  .to  give  gre^t 
opportunities  to  commit  ficaiHls  which  ^it  would  be  impossible 
to' trace.  And  this  strict  rule  has ?no  doubt  been  as  generally 
adopted,  :and  as  widely  diirused,<as ithcfiomaai iaw.  Erskine 
(JhatUutes,  452.  pi.  :28,  S9-)  B«ys  thal^theiedict  of  the  Pnetor 
is,  with  some  variations,  adopted  into  the  law  of  JScotkmd. 
Indeed,  we  find  the  irule  stated  .in  :prei^6ely  the  same  tenas,  in 
the  ancient  usages  of  a  country  into  which  we  do;nOtihnow 
that  the  Roman  law  ever  penetrated.  ^Mf  a^ldodbe^Hamaged 
by  a  carrier's  fault,  whatever  is  lost  he  shall  be  compelled  to 
make  good,  unless  the  injury  happen  by  the  act  of  Gody  or  of 
the  king,  and  whatever  does  not  so  happen  denotes  a  fault." 
{Colebrooke's  Digest  of  Hindu  Law,  vol.  2.  372.  374.) 

The  ^  courts  in  this  country  have  always  -considered  masters 
of  vessels  liable  as  common  carriers,  in  respect  to  foreign  as 
iwell  as  .internal  ivoyages.  In  M*<3tire  ;v.  Hammond,  (1  Mdy^a 
Hep.'Ad,)  the  d^ndant  ^undertook  to  'bripg  a  quantity  of 
tobacco  6xc  the  plaintiff,  ffrom  jAugtbStu,  in  fGeopgia,  to 
C7iari6ston,  and  .the  vessel  was  driven  .ashore  on  the  coast, 
during  the  .vo3^e;  and  9&  ^Ibsq  lloss  did  not  appear  ^to  have 
^arisen  from  inevitddle  nooident,  Ihe  was  >held  Uable  €bs  a  com- 
mon carrier.  ^So  in  BMw.  iReed,  and  micfther.  (4  -Sinn. 
ReP'  127,)  the  defencants  were  considered  liable  as  common 
^carriers,  for  goods  lost^on  a  voyage  from  Fert  Mrie,  in  Upper  I  *  H  3 
4^aaiada,  to  iP^ut^j^ltttima,  though  the  Joss  happened  on  the 
£!anadian  shore.  :It  ^was  ,a  conceded  point  that  ^the  conamon 
law  doctrine  applied  lo  <the>ca8e.  iThe  cases  decided  in  this 
(Count,  of  Schieffldin  v  sHarv^,  {S^Jahns.  itep.  170,)  and  of 
'Watlmk$on  v.  Laugidon,  (€-Jokne.  R^.  213,)  have^proceed- 
ed  upon  the  pi.nciple,  that  ,|he  ^master^of  a  ^ip  is  liable  as  a 
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common  carrier,  for  an  embezzlement  happening  in  the  course 
of  a  foreign  voyage. 

2.  There  was  not  any  act  done  or  new  contract  between 
the  parties  at  Ogdensburgh,  which  prevented  the  application 
of  this  rule  J     The  only  circumstance  that  occurred  there,  ivas 
a  reluctance  expressed  by  Captain  Prosaer  to  load  the  scow 
to  the  extent  that  the  plaintiffs  wished,  and  a  reluctance    in 
the  defendants  to  carry  ashes  to  Montreal,  at  so  late  a  time  in 
the  year.     But  still  the  undertaking  went  on,  without  any 
new  contract,  or  any  understanding  whatever  between   the 
parties,  to  vary  or  lessen  the  general  nature  or  effect  of  the 
engagement. 

3.  The  only  real  point  in  the  case  was  a  question  of  fact 
submitted  to  the  jury,  viz.  whether  the  loss  of  the  scow  was 
to  be  attributed  to  that  inevitable  necessity,  not  arising  from 
the  intervention  of  man,  which  human  prudence  could  not 
have  avoided,  and  which  is  considered  in  law  as  the  act  of 
God.     There  was  contradictory  testimony  upon  this  point,  but 
we  think  with  the  judge  who  tried  the  cause,  that  the  weight 
of  evidence  was  in  favor  of  the  conclusion  drawn  by  the  jury, 
and  that  the  loss  did  not  arise  from  any  sudden  gust  of  wind, 
but  from  the  want  of  due  care  and  skill  in  steering  the  boat 
down  a  well  known  and  dangerous  rapid.     The  dangers  of 
such  a  rapid  were  at  the  risk  of  the  common  carrier,  as  much 
as  the  dangers  of  a  broken  and  precipitous  road.     The  loss 
must   have  arisen  from  some  extraordinary  occurrence,  as 
winds,  storms,  lightnings,  &c.  to  bring  the  carrier  within  the 
exception. 

Per  totam  Curiam. 

Motion  denied. 
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A.  by  his  last 
will,  alter  giv- 
)iig  specific 
parts  of  his 
real  and  per- 
sonal estate  to 
each  of  his  five 
sons,  byname, 
devised  as  fol- 
lows :  "  After 
the  above- 
mentioned  ar- 
ticles are  ta- 
ken out  of  my 
moveable  es- 
tate, let  the 
remainder  be 
/alued  by  in- 
different men, 
agreed  upon 
for  that  pur- 
pose, and  then 


*The  Executors  of  Moffat  against  Strong. 

THIS  was  an  action  of  covenant,  brought  to  recover  two 
hundred  and  fifty  dollars,  with  the  interest,  on  a  sealed  note, 
executed  by  the  defendant,  to  the  testator,  in  his  life-time. 
The  defendant  pleaded  the  general  issue.  The  cause  was 
tried  at  the  Orange  circuit,  in  September,  1811,  before  the 
Chief  Justice,  and  a  \erdict  was  taken  for  the  plaintifl's,  by 
consent,  subject  to  the  opinion  of  the  court,  on  the  following 
case : 

Moffat,  the  testator,  on  the  12th  October,  1807,  made  his 
last  will  and  testament,  and  appointed  the  plaintiffs  his  execu- 
tors. The  testator  afterwards  died,  leaving  five  sons,  Nathan- 
iel, Samuel,  David,  Joseph  and  John,  his  heirs  at  law. 

By  his  will,  the  testator  gave  specific  parts  of  his  real  and 
personal  estate  to  each  of  his  sons,  by  name,  in  separate  clau- 
ses ;  and  then  added  the  following  clause : 
16 
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"  After  the  above-mentioned  articles  are  taken  out  of  my     Albany, 
moveable  estate,  let  the  remainder  be  valued  by  indiiTerent  January,  i8w 
■nen  agreed  upon  for  that  purpose,  and  then  to  be  divided  as  ^^^^^^^Cfo^b 
Tiy  heirs  can  agree  among  themselves ;  and  if  any  of  my  sons    or  Moffat 
aforesaid  should  die  without  lawful  issue,  then  let  his  or  their      gTRoiro. 
part  or  parts  be  divided  equally  among  the  survivors,  unless 
it  should  happen  that  he  or  they  so  dying,  should  leave  a  wife  ^  '^my^^^hefw 
behind,  in  which  case,  she  &hall  take  back  what  she  brought  can        a^ee 
with   her,  and  one  hundred  pounds  besides,  and  only  the  JX«f-  and^Tf 
Remainder  shall  be  divided  as  aforesaid/'  wyo/mysom 

*The  testator  died  in  1809.  The  executors,  soon  after-  [  *  13  1 
wards,  by  a  mutual  agreement  among  all  the  heirs,  divided  the  ^^  aforesaid 
personal  property  among  them,  pursuant  to  the  will ;  and  the  should  die, 
note  in  question  was  delivered  by  the  executors  to  John,  as  S^^^^'thin"^r[ 
part  of  the  sum  due  to  him  by  virtue  of  his  father's  will,  but  his  'or  tht.r 
witltout  discriminating  whether  it  was  paid  as  part  of  the  spe-  g**^'^  uaii^^di^ 
cific  legacy  or  of  the  remainder  of  the  estate,  directed  by  the  v^ded^"^1mong 
testator;  to  be  divided  among  his  heilrs.  The  remainder  so  Jf^^^s/"'*^'*''^'*; 
directed  to  be  divided  was  not  sufficient  to  pay  more  than  should  happen 
sixty  dollars  to  each  of  the  sons.  John  continued  in  posses-  ^^  ^^®j  .  °' 
sion  of  the  note,  so  delivered  to  him ,  until  March,  1811,  when  he  «hwid  Vave ^a 
assigned  it  to  Sarah  C.  Gregg,  and  a  few  days  thereafter  died  ^{Jj^^h^^a]"*^^!!" 
unmarried  and  without  lawful  issue.  He  was  sick  for  a  long  shaU  ta*ke*^back 
time  before  his  death,  and  was  attended  by  Sarah  C.  Gregg,  "^^^  ^h®  broM 
and  gave  her  the  note  in  question,  as  he  said  at  the  time,  as  a  £ioo  besides, 
compensation  for  her  services.  She  had  lived  for  many  years  ^^  .  ^^]y  ^^'« 
in  the  family  of  the  testator,  and  was  well  acquainted  with  the  bcTdivided^  L 
will  of  the  testator,  before  she  took  the  assignment  of  the  note.  af<gesaid." 
Sami^l,  David  and  Joseph,  soon  after  the  death  of  John,  Uie  death  of  ihe 
entered  the  room  where  he  died,  and  broke  open  a  trunk  l^^^^'',  '" 
which  belonged  to  their  brother  John,  in  his  life-time,  and  took  ©cutors  d?vid^e*d 
the  note  in  question,  together  with  other  notes  and  papers,  **»«  personal 
which  they  cldmed  by  virtue  of  the  devise  over  in  the  wiU  of  Th'e^^hci^^^by 
their  father.  Sarah  C.  Gregg  also  claimed  the  note,  by  mutual  agree- 
virtue  of  the  assignment  to  her ;  and  after  the  Commencement  SX'>liin"aTd 
of  the  present  suit,  executed  a  release  to  the  defendant  of  the  j^Jj^®^*^^  ^^ 
note,  which  release  was,  by  consent,  admitted  to  be  given  in  th'e  he^r  and 
evidence  at  the  trial,  in  the  same  manner  as  if  it  had  been  devisees,  a 
pleaded  puis  darrein  continuance.  2^'doiiara?ex' 

Story  and  P.  Ruggles,  for  the  piaintii&,  cited  1  P.  Wms.  ecuted  by  k  to 
534.  500.  551.  3  P.  Wms,  358.  1  Term  Rep,  593.  3  Term  t\,,  Sml' 
Rep.  143.  7  Term  Rep.  555.  589.  1  Johns.  Rep.  440.  3  i>"t  wiihoui 
Johns.  Rep.  29^    5  Mass.  T.  Rep.  500.  wST it'^f s 

J.  Duer,  contra,  cited  9  Ves.  152.  7  Ves.  526.  2  Fearne^  paid  to  him,  as 
210,  and  note  by  Powell  Amb.  262.  2  P.  fVms.  230.  2  tXci&cts'.cy 
F6«.  jun.639.    4  Ves.  150.    5  Ves.  199.    3  P.  Wms.  113.      oV  of  thi' ri' 

Kent,  Ch.  J.  delivered  the  opinion  of  the  co»urt.  Whether  ^eX^''^  ^^  ^ 
the  plaintiffs  are  entitled  to  recover,  turns  wholly  upon  the  divided,  an  \ 
construction  to  be  given  to  the  clause  in  the  will  of  the  testator,  not^have^vcil 
After  giving  certain  specific  parts  of  his  real  and  personal  to  each  q{  the 
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ALBANY,    ^estate  to  each  of  his   sons,   and  directing  the  remaindei 
^^^JJ^jy^^.!^  of  his  moveable   estate  to  be  divided  among  his  heirs,   the 

Executors    tcstator  adds  this  provision ;  '^  and  if  any  of  my  sons  aforesaid 

OF  Moffat    ghould  die  wUhout  laufful  UsuCy  then  let  his  or  their  part  or 

Strong,      parts  be  divided  equally  among  the  survivorSy  unless  it  should 

happen  that  he  or  they  so  dying  should  leave  a  v?ife  behind,  in 

^'do'uars.    ^  wtiich  caso  shc  shall  take  back  what  she  brought  with  her,  and 

John      con-  one  hundred  pounds  besides,  and  only  the  remainder  shall  be 
UeTsioii  'of^Sc  divided  as  aforesaid." 

«^  8?. deliver-      The  plaintiffs  claim  from  the  defendant  the  amount  of  the 
131?,  wbin"hc  'lote,  in  question,  as  belonging  to  the  surviving  sons,  under 
assigned  it  to  the  abovc  cxccutory  devise.     The  note  had  been  delivered  to 
Bttended*him1n  Johti,  oue  of  the  sons,  as  part  of  his  proportion  of  the  estate 
bis    last  sick-  under  the  will,  and  he  had,  in  his  life-time,  assigned  it  over  to 
Kad  lived  in'^he  Sarah  C.  Gregg,  who  has  since  released  the  defendant  from 
itmiiy  of  the  it.     The  devise  to  John  consisted  of  land,  specific  chattels, 
was*'weii   M-  stnd  money,  or  the  proceeds  of  the  sale  of  a  farm,  and  also 
ouainted    with  his  share  ctf  the  residuum  of  the  moveable  estate ;  the  note 
compensatiwi  *  ^^  delivered  to  him  by  the  executors  on  account,  or  in  part 
to  her,  for  her  of  his  share  of  the  estate,  and  he  died  without  lawful  issue. 
saidl*anci  Tfew       The  question  is,  whether  the  limitation  in  this  case,  as  appli- 
days  after  he  cable  to  this  particular  subject,  be  good. 
^d^S^hout      There  does  not  appear  to  be  any  sufficient  reason  for  con- 
lawfui     issue,  fining  the  executory  bequest  (assuming  it  to  be  valid)  to.  the 
bi!^iherT'iZl  ^^^id^^^  of  the  moveable  estate  left  to  be  divided  by  the 
thenoteinques-  hcirs.     The  words  of  it  do  not,  by  any  easy  or  natural  con- 
trSih^^  ""^out  struction,  confine  the  limitation  over  to  that  part  of  the  will, 
of     a'   trunk  The   provisiou   is  general   in   its  language  and   object,  and 
/oK^ciliming  extends  to  all  the  previous  devises  to  the  son  or  sons  who 
iheraj  by  virtue  should   SO  die ;    and   when   we   consider  .  the  latter  clause 
over^^u  **^the1r  respecting  the  wife,  it  appears  to  have  been  the  testator's  inten- 
father's     wUi.  tion,  that  the  limitation  should  reach  to  all  the  devises  and 
daii^d*    *the  Requests,  as  probably^the  only  means  by  which  the  wife  might 
note,  by  virtue  reccivc  her  Stipulated  provision. 

men?*  ^tfm  The  greatest  difllculty  that  arises,  in  starting  the  main  point 
John,  after-  for  any  purpose  of  consideration,  is  to  avoid  being  overwhelin- 
te^l^'sSu^^hS  ^4  ^"^  confounded  by  the  multitude  of  cases.  Lord  Thurhw 
been  brought  Said,  there  were  fifty-seven  cases  on  the  point,  and  we  know 
B.  by  thrTx-  **^^*  ^^^y  ^^^^  greatly  increased  since.  The  general  principle 
ecutors  of  A.  is  that  whcro  there  is  an  express  limitation  of  a  chattel  by 
L'S^r^of  i?  To  words,  which,  if  applied  to  a  freehold,  would  create  an  estate- 
B,;  it wHs'heid  tail,  the  wholc  interest  vests  absolutely  in  the  first  taker,  and 
that  the  limita-  ^jj^  limitation  over  is  too  remote.  The  reason  of  this  yen 
[  *  15  ]  artificial  rule  is  best  given  by  *Lord  Chancellor  Thurlow,  in 
I'°"  5^®f   o^T  the  cases  of  The  Attomey-Generfd  v.  Bayley  and  of  Knight 

tended    to.  all         ^nf  /^   -o         r'^n,    ^.^  \       ,.t^  ^     y  ^   ^^. 

the  devises  and  V.  ±Ah8,  (2  Bro.  553.  570.)  "  If  a  man  gives  an  estate  in 
taT^^oid  ^b"^  general  to  A.  for  life,  and  adds,  but  if  he  dies  without  issue^ 
way  of^execZ  I  then  give  it  to  B.y  B,  has  no  immediate  gift,  but  only  a  con- 
anithat^u  wai  ^'^^S^nt  interest,  upon  A.^8  dying  without  issue,  and  it  would 
an  unalienable  Counteract  the  intention  of  the  testator  if  B.  took  it  immedi- 
18 
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ately  upon  the  death  of  A.     Therefore,  ex  necessitate  rei,     Albany, 
these  words  operate  to  an  enlargement  of  the  estate  for  life,  ^^^^^y,  I8is. 
for  otherwise  the  issue  of  A,  would  not  take  at  all,  and  B.  ^^^^^^Crons 
would  take  the  whole.     It  is  necessary  that  A.  should  take  an    of  Moffat 
estate  which  must  devolve  upon  his  issue,  and   upon  that      strong. 
ground  his  estate  is  extended  beyond  an  estate  for  life ;  and 
in  a  freehold  interest  it  is  deemed  an  estate-tail,  and  in  a  chat-  codT^noT^^te 
tel  interest,  an  absolute  property.     A.  must  be  considered  as  defeated  by  the 
taking  for  the  benefit  of  his  issue  as  well  as  of  himself,  and  he  had**^niy^the 
must  so  take  as  that  the  property  might  be  transmissible,  use,  and  not  an 
through  him,  to  his  issue ;  and  this  can  only  be  by  his  being  ^f^%  ^'X 
considered  as  taking  an  estate-tail  in  the  one  case,  and  the  thing  so  devia- 
whole  interest  in  the  other."  ^^^^  ^^^   ^^ 

We  shall  meet  with  an  ample  illustration  and  proof  of  this  case'  not  hav- 
doctrine,  in  practice,  by  looking  into  the  cases  on  limitations  lefted^o"  cim- 
of  chattel  interests  by  will.  In  Beauclerk  v.  Dormer,  (2  verted  into 
Atk.  308,)  and  in  Brigge  v.  Bensley,  (1  Bro.  188,)  it  was  IffSe'"  *of 
decided,  that  the  words  dying  without  issus  do,  in  the  case  John,  but  re- 
of  a  chattel  as  well  as  of  a  freehold  estate  devised  by  will, '^";f,^";"?  '°>^» 

■t     n     '  n  •^  t*    •  ii  i  possession, 

mean  an  mdennite  failure  of  issue,  and  that  they  were  not  to  passed  to  the 
be  confined  to  issue  living  at  the  time  of  the  death.  In  both  an7**'*^s'ecific 
these  cases,  the  limitation  over  of  the  personal  estate  by  the  moveable  [of 
above  words,  was  held  to  be  too  remote,  and,  consequently,  ^oJgeggeJ-IL^I 
void.  Those  cases  are  •  supported  by  many  others  of  like  g.  took  the  as- 
import;  {Saltern  v.  Saltern,  2  Atk,  376.  Everest  v.  Gill,  1  ?;f?"io''aii'?he 
Ves.  jun.  286.  Chandless  v.  Price,  3  Ves.  89.  Rawlins  v.  n^hts^  "under 
Goldfrest,5  Ves.4A0;)  and  they  are  selected  as  leading  cases,  IS®   r"'  *°** 

^  .  the  release  exe* 

and  as  being,  in  point  of  authority,  decisive  as  to  the  legal  cuted  by  her 
effect  of  those  precise  words  in  the  will  before  us,  but  they  do  ^®^  ^"  ^^^^^  ®^ 

1     ^  xL  •  i_  •   1  •        ^   the  persons  en- 

not  apply  to  numerous  other  expressions  which  may  appear,  at  tided  in  re- 
first  sight,  to  be  of  synonymous  meaning.  And  it  ought  to  "'^j??®'^' .  *"*^ 
be  observed,  that  the  courts  have  generally  shown  a  disposition  Taken  by  ^!^a*t 
and  leaning  towards  giving  effect,  if  possible,  to  these  testa-  *jjs  P«'''/j  ^^^ 
mentary  limitations,  and  have  laid  hold  of  any  words  that  and  reieir^be- 
would  admit  of  a  construction  to  take  the  case  out  of  the  i^s  »?™a<*«  "» 
general  rule,  so  as  to  give  effect  to  the  executory  devise.  ve^ted^ri^t.(a* 
The  words,  leaving  issue  have,  in  many  cases,  been  deemed 
suflScient  to  change  the  operation  of  the  will,  and  to  *&how  that  [  *  16  J 
the  limitation  was  meant  to  be  confined  to  issue  living  at  the 
death  of  the  first  taker,  and  so  valid,  as  an  executory  be-  ta)\'ide Jack- 
quest  The  words,  no  issue  behind  him,  and  the  words,  in  ton  v.  Christ- 
default  of  issue,  then,  after  his  decease,  to  B.,  have  been  dSrsRep^rn. 
also  considered  as  of  decisive  weight  in  support  of  this  con-  Wiutesv.Lion, 
struction.  I-S*^?'!^^- 

"    ,  ,       _  .111  ,.     .        .  ,       333.   Anderson 

It  has  also  been  said,  that  there  was  a  distinction  as  to  the  v.  Jackson,  16 
words,  dying  without  issue,  between  a  devise  of  real  and  per-  umv^Su^^ 
sonal  estate ;  and  that  while  in  the  former  they  were  construed  so  Johns.  Rep\ 
to  mean  a  general  or  indefinite  failure  of  issue,  they  meant,  in  l^smnm^ 
the  latter,  issue  at  the  time  of  his  death,  and  so  the  limitation  Johm.  iLp, 
was  not  too  remote,  but  good,  in  the  latter  case,  and  void  in  ^^* 
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the  former.  This  distinction  was  made  by  Lord  Macclesfield, 
in  Forth  v.  Ckapmany  (1  P.  Wtns.  663,)  and  in  PlayiM  v. 
Playddl,  (1  P.  fVms.  748,)  and  exploded  by  I^d  Hard^ 
wickey  in  Beauclerk  v.  Dormer^  (2  ^^&.  308,)  though 
expressly  admitted  by  him  in  other  cases.  (3  Atk,  208.  52 
Ves.  180.)  The  same  distinction  was  supported  by  L<H-d 
Man^ldy  in  Deim  v.  iS%ei»/o»,  (Cotcp.  41(^)  and  exploded 
by  Lord  KmyoHy  in  Fetter  v.  Bradley,  (3  Term  J2€^.  143,^ 
and  iJae  v.  J^rey^  (7  T(Br«»  Ifcp.  595,)  and,  lastly,  was 
restored  as  it  originally  stood,  in  Forth  v.  Chapman^  by  Loird 
IMo9iy  in  Ooafte  y.  Ve  Vavkds,  (9  Fe«.  197.)  After  such 
a  series  of  c<Httradictory  opinions,  among  such  distinguished 
judges,  it  becomes  rather  hazardous  to  rest  this  point  on  mere 
authority ;  and  without  undertaking,  ibr  the  present,  to  avail 
ourselves  of  this  distinction,  or  to  decide  between  this  alter* 
nation  of  opinion,  we  proceed  to  consider  the  construction 
and  effect  of  some  other  expressions  in  the  will. 

If  the  limitation  rested  solely  on  the  words,  dying  without 
Hsau6y  we  have  seen  that  it  would  fail ;  but  the  will  proceeds 
and  gives  the  part  of  the  son  so  dying  without  issue  to  the 
survivors,  except  the  portion  which  was  to  go  to  the  wife. 
The  term  survivors  will  be  found  to  rescue  the  limitation  from 
the  operation  of  the  general  principle,  and  to  Inring  it  within 
the  reach  of  other  cases  which  have  adjudged  that  expression 
to  be  the  cause  of  a  different  construction ;  and  for  the  rea- 
son, that  it  could  not  have  been  intended  that  the  survivor 
was  to  take  only  after  an  indefinite  failure  of  issue,  as  that 
event  might  not  happen  until  long  after  the  death  of  all  the 
survivors. 

In  Hughes  y.  Sayer,  (1  P.  Wms,  584,)  there  was  a  devise  of 
personal  estate,  and  the  surplus  ^  it  was  given  to  two  nephews, 
and  upon  either  dying  without  children,  then  to  the  survivor. 
*The  master  of  the  rolls  held  the  devise  over  good,  for  the  devise 
must  be  taken  to  mean  children  livmg  at  the  death  qf  the 
party,  and  not  a  general  failure  of  issue,  because  the  imme- 
diate limitation  over  was  to  the  survivw.  The  same  construc- 
tion was  given  in  Nicholls  v.  Skinner,  {Free,  in  Chanc.  528,) 
which  was  a  devise  of  bank  shares  to  four  children,  and  if  any 
should  die  untliout  issue,  his  or  their  share  to  go  to  the  sur- 
vivors.  It  was  held  that  as  the  limitation  was  to  the  survivors,  it 
could  not  be  intended  a  dying  without  issue  generally,  which 
would  make  it  void ;  but  a  dying  without  issue,  in  such  a 
manner  as  that  the  survivors  or  survivor  might  take  it,  which 
must  be  during  their  lives,  and  consequently,  good.  This  h&i 
case  may  be  considered  as  precisely  in  point;  and  as  it  was  a 
devise  of  bank  stock,  it  meets  another  objection  in  the  case,. 
83  to  the  nature  of  the  property  which  is  sought  to  be  mad« 
the  subject  of  the  limitation. 

The  intent  of  the  testator,  according  to  the  settled  legal 
construction  of  terms,  appears,  then,  in  this  case,  to  have  h^n 
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to  provide  for  the  surviving  sons  on  the  contingency  of  either     albany 
of  the  sons  dying  and  leaving  no  issue  at  his  death;  and  as  January,  isla 
this  intention  is  consistent  with,  the  rules  of  law,  the  limitation 
over  is  good  by  way  of  executory  devise. 

The  limitation  being  valid,  the  general  rule  is,  that  the  devisee 
has  not  power  to  defeat  it.  Every  executory  devise  is,  as  far 
as  it  goes,  a  perpetuity ;  that  is,  it  is  an  unalienable  interest. 
The  devisee  has  only  the  use,  and  not  an  absolute  interest  in 
the  personal  property  devised.  The  rule  holds  good  where  the 
bequest  is  of  specific  chattels,  as  books,  furniture,  stock,  &c. 
Thus  in  Hastings  v.  DouglasSy  (^Cro.  Car.  343,)  trover  was 
held  to  lie  by  the  person  entitled  in  remainder  against  a  third 
person  who  had,  after  the  widowhood  had  ceased,  converted 
certain  jewels,  devised  to  B.  during  her  life  or  widowhood. 
There  may  be  cases  in  which  the  persons  in  remainder  cannot, 
and  ought  not,  to  pursue  personal  property  in  the  hands  of  a 
bona  fide  holder,  as  a  purchaser  or  creditor  under  the  first 
legatee.  The  case  of  negotiable  paper  and  of  money  be- 
queathed will  be  of  that  kind  ;  and  there  may  be  other  cases 
where  the  interests  of  commerce  and  of  credit  require  that 
the  purchaser  should  be  protected.  The  Court  of  Chancery 
may,  perhaps,  in  many  cases,  require  the  legatee  to  give  secu- 
rity before  he  can  demand  the  property  of  the  executor,  and 
may  even  restrain  any  meditated  sale.  Lord  ^Thurlaw  said, 
in  the  case  of  Fcley  v.  Bumell,  (1  Bro.  C.  C.  274,)  that  if  a 
trustee  had  the  use  of  a  specific  chattel  during  his  life,  the 
equitable  property  would  bind'  the  legal,  and  that  if  a  creditor 
of  the  trustee  took  the  goods  in  execution,  he  would  himself 
be  converted  into  a  trustee.  It  is  not  requisite,  however,  to 
go  beyond  the  case,  nor  does  the  court  mean  to  give  any 
opinion  applicable  to  a  case  under  different  circumstances. 
Here  no  diflSculty  arises,  and  the  case  is  the  same  as  if  the 
note  had  never  been  transferred,  or  as  if  John's  portion  of  the 
personal  estate  had  existed  in  specific  moveables  of  which  he 
had  died  in  possession.  The  note  wtis  never  collected  in  the 
life-time  of  John.  If  it  had  been  paid  to  him,  it  would,  no 
doubt,  have  been  a  valid  payment,  but  it  was  not  paid ;  and 
on  his  death-bed  he  assigned  the  note  to  Sarah  C.  Gregg, 
who  took  it  not  only  as  a  sealed  instrument,  but  with  full 
knowledge  of  the  will,  and  of  the  rights  under  that  will,  and 
the  note  was  still  in  John's  actual  possession  at  his  death. 
Sarah  C.  Gregg,  therefore,  took  the  note,  subject  to  all  equi- 
ty ;  and  the  release  which  she  executed  to  the  defendant  was 
after  the  commencement  of  the  present  suit,  and  with  due 
notice  to  the  defendant  of  the  controversy.  It  was  done  in 
fraud  of  the  rights  of  the  persons  entitled  in  remainder,  and 
if  the  limitation  over  was  valid,  and  is  to  be  regarded  in  a 
court  of  law,  the  rights  of  the  surviving  sons  under  the  will 
must  be  protected  against  this  assignment  and  this  release. 
They  were  both  made  in  violation  of  a  vested  right. 
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Ai*BANY,        Most  of  the  cases  on  the  subject  of  executory  dcTises  have 
January,  1813.  ^^j^g  f^^^  ^jjg  Court  of  Chancery;  but  the  courts  of  law 
^""j][^i^i^l^  have,  always,  from  the  earliest  notice  of  executory  devises,  and 
V.  whether  they  related  to  real  or  personal  estates,  given  them 

^^^'  the  same  construction  and  effect  that  were  given  to  them  in 
chancery.  (8  Co.  94.  Cro.  Car.  343.  I  Scdk.  225.  Cowp. 
410.)  The  remedy  may  be  different,  but  the  rules  of  property 
are  and  ought  to  be  uniform  in  both  tribunals.  The  interests 
in  remainder,  on  a  valid  executory  devise  of  lands  or  chat- 
tels, are  legid  interests  to  be  carried  into  execution  when  they 
arise. 

The  court  are  accordingly  of  opinion  that  the  plaintiffs  are 
entitled  to  judgment. 

Judgment  for  the  plaintiffs. 


[*19]  *JXcKSON,  ex  dem.  Brevtster  against  Bull. 

B.  by  his  last  THIS  was  an  action  of  ejectment,  for  lands  in  Wallkill,  in 
vWing^'  cer-  Orange  county.  The  cause  was  tried  at  the  Orange  circuit 
tainftt  of  land  in  September y  1811,  before  the  Chief  Justice,  when  a  verdict 
!rM*"\fs°°heire  ^^^  taken  for  the  plaintiff,  subject  to  the  opinion  of  the  court 
and  assigns  for  on  a  casc  Containing  the  following  facts : 
arfoiiotT-"in  Charles  Bull  died  seised  of  the  premises  in  questiorf?  By 
my  son  his  last  wiU,  he  devised  to  his  son  Moses,  and  to  his  heirs  and 


case 


die  wTihoutT^-  assigns  for  ever,  the  lot  bought  of  James  Young ;  also  the  one 
fui  issue,  the  half  of  his  right  in  the  bog  meadow,  &c.  and  also  bequeathed 
h?5  dicd^pXc*^  ^^  ^^^  ^^^  hundred  dollars,  to  be  paid  to  him  on  his  coming 
cd  of,  I  will  to  of  age.  To  his  son  Young,  he  devised  the  farm  bought  of 
l&c  ***"    ^'"  J^^^  Booth,  ^c.  and  to  the  lawful  heirs  of  his  body. 

It  was  held  To  his  daughter  he  gave  six  hundred  dollars  and  some 
thai  the  limita-  moveables,  &c.  to  his  other  son,  James,  one  thousand  dollars : 
void,  as  being  and  the  residue  of  his  property  he  directed  to  be  equally 
the"^"absoiiite  ^^^^^^^  among  his  four*"  children.  By  a  subsequent  clause, 
owncrship^^Iid  the  testator  declares:  "In  case  my  son  Moses  should  die 
'^ro^Trt*  **^ve^  without  lawful  issuc,  the  said  property  he  died  possessed  of,  I 
^o^j^oses  ^^he  wiU  to  my  son  Young,  his  lawful  issue,  &c.  I  will,  in  case 
wiii.(a)  njy  gpjj  Young  should  die  without  lawful  issue,  the  property 

he  died  possessed  of,  should  £^o  to  my  son  Moses,  and  his  law- 
fa)  vide  A«r.  r,_i  :^^,.Jyy  &r 

kick    V.    New-  '"*  ISSUC,      OLC. 

kick,  2  Caines'  After  the  death  of  the  testator,  Moses,  his  son,  entered  into 
page^'SSck-  possession  of  the  property  so  devised  to  him  by  the  will  of  his 
9on  v.-Deiancy,  father,  and  died  in  possession  thereof,  without  lawful  issue ; 
ssT^^'^jicSSl  ^"^  ^y  ^^^  ^^^  ^^''j  devised  his  property  to  his  wife,  sister  and 
y.  Robins,  16  half  brother,  under  whom  the  lessor  of  the  plaintiff  claimed 

Ibid.    169.    In  *-.i^  ^ 

error,  IS  Johns.    ""®- 

Rep.  63^7.  Jack-  J.  Duer,  for  the  plaintiff,  contended  that  the  limitation  over 
irjoiiCf^^!  was  void ;  ^-  Because  the  words  "  dying  without  lawful  issue," 
fi3^  must  be  understood  a  general  and  indefinite  failure  of  issue, 
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ihere  being  no  words  in  the  will  manirestly  showing  the  intent     albani  . 
of  the  testator  that  the  words  should  be  confined  to  the  issue  January,  I815. 
living  at  the  time  of  the  death  of  the  first  taker.     (2  Feame,  ^^"^^Tk^mBotT^ 
322.  352.     1  P.  Wms.  199.  n.     3  P.  Wma.  99.  261.  n.     1 
Ves.  jun.  286.     5  Ves.  440.     9   Ve$.  202.    7   Term  Rep        ^""^^ 
589.    1  Johns.  Rep.  440.    3  Johns.  Rep.  292.     2  Aik.  308.) 

2.  Because  it  is  repugnant  to  the  absolute  power  of  dispo- 
sal given  by  the  will  to  MoseSy  who  is  enabled  to  defeat  the 
executory  devise ;  and  it  is  a  well  settled  rule,  that  it  is  not  in 
the  power  of  *the  first  taker  to  bar  or  destroy,  in  anymanner,  [*20] 
the  subsequent  estate  limited,  and  it  is  this  which  distinguishes 
an  executory  devise  from  a  contingent  remainder.  (2  Fearney 
50.)  (4th  edit.)  This  could  not,  therefore,  be  a  good  limita- 
tion over,  by  way  of  executory  devise. 

Story  and  Ruggles,  contra,  insisted  that  the  limitation  over 
was  good,  and  relied  on  the  case  of  Fosdick  v.  Comelly  (1 
Johns.  Rep.  440,)  and  the  authorities  and  principles  there 
stated. 

Per  Curiam.  The  limitation  over  must  be  considered  void. 
Whether  it  would  have  been  void,  as  applying  to  an  indefinite 
failure  of  issue  by  means  of  which  the  devisee  would  take  an 
estate-tail,  (with  us  is  turned  into  an  estate  in  fee,)  is  a  question 
we  need  not  now  discuss,  for  it  is  void  on  another  ground,  as 
being  repugnant  to  an  absolute  control  over  the  estate  which 
the  testator  intended  to  give.  The  testator  gives  the  estate  to 
Moses,  his  heirs  and  assigns,  and  then  ^'  in  case  my  said  son 
Moses  should  die  without  lawful  issue,  the  property  he  died 
possessed  of,  I  will,"  &c.  The  case  of  The  Attorney-Gen- 
eral  v.  Hall  {Fitzg,  314)  is  in  point  to  show  that  these  last 
words  imply  a  power  of  alienation  by  the  devisee,  and,  conse- 
quently, an  absolute  ownership  repugnant  to  the  limitation, 
and  destructive  of  it.  The  limitation  is  to  attach  only  upon 
the  property  he  died  possessed  of.  In  the  case  cited,  there  was 
a  devise  of  real  and  personal  estate  to  the  testator's  son,  and 
to  the  heirs  of  his  body,  and  that  if  he  should  die  leaving  no 
heirs  of  his  body,  then  so  much  of  the  real  and  personal  estate 
a^  he  should  be  possessed  of  at  his  death  was  devised  over  to 
the  complainants,  in  trust.  The  son,  in  his  life-time,  sufiered 
a  common  recovery  of  the  real  estate,  and  made  a  will  as  to 
the  personal  estate,  and  died  without  issue,  and  a  bill  was 
filed  against  the  executor  -to  account?  The  Lord  Chancellor 
Kingy  aided  by  the  Master  of  the  Rolls,  and  the  Chief  Baron 
of  the  Exchequer,  determined  that  the  devisee  was  tenant  in 
tail  of  the  real  estate,  and  had  barred  the  plaintiflTs  by  the 
common  recovery ;  and  that  the  executrix  was  not  to  account 
for  the  personal  estate,  to  the  persons  claiming  under  the  limita- 
tion, for  that  it  was  void,  as  repugnant  to  the  absolute  owner- 
ship and  power  of  disposal  given  by  the  will. 

Lord  Hardwicke  has  given  his  sanction  to  the  accuracy  of 
that  case,  and  to  the  authority  of  that  decision  ;  (1  Ves.  9 ;) 
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and  the.  Supreme  Court  of  MaMsachusetts,  in  the  case  of  Tde 
V.  Ide,  (5  Tyng,  500,)  have  made  a  similiar  decision,  in  a  like 
case,  *and  upon  the  same  authority.     Fn  that  case,  after  an 
absolute  devise  of  real  and  personal  estate  to  the  son,  the  will 
adds  that  if  he  should  die  and  leave  no  lawful  ?mr$,  what 
estate  he  shall  leave,  to  be  equally  divided,  &c.    The  limita- 
tion there  was  held  to  be  repugnant  and  void,  though  it  was 
admitted,  that  without  that  clause,  it  would  have  been  a  good 
executory  devise.     The  question  does  not  turn  upon  the  fact, 
whether  the  devisee  had  exercised  his  power  of  alienation. 
He  had  not,  as  to  the  personal  estate,  in  the  case  from  Fitz- 
gibbon;  but  the  question  is,  whether  the  clear  intent  of  tho 
testator  to  give  him  an  absplute  control  over  the  property,  be 
not  inconsistent  with,  and  destructive  to,  what  would  other- 
wise have  been  a  good  and  binding  limitation.     A  valid  ex- 
ecutory devise  of  real  or  personal^  estate,  cannot  be  defeated 
at  the  will  and  pleasure  of  the  first  taker.     This  is  a  settled 
principle.     It  cannot  be  barred  by  a  common  recovery,  or  by 
any  other  mode  of  alienation.     {Fells  v.  Brown,  Cro.  Jac, 
590.     1  Sdlk.  299,     Powell,  J.)     The  devisee  has  nothing 
more  than  the  use  of  the  property  devised ;  and  if  he  could 
legally  exert  an  absolute  ownership  over  the  property,  it  would 
then  be  useless  for  the  law  to  recognise  and  guard  with  any 
anxiety  these  testamentary  settlements.     This  point  was  suffi- 
ciently discussed  in  the  case  of  The  Executors  of  Moffat  v. 
Strong  (Ante,  p.  12)  already  decided. 

Judgment  for  the  plaintiff. 


Stockham  against  Joirjus  and  Kearney,  impleaded 
WITH  Jerome. 


In  an  action 
of  trespass  qua- 
reclausum  ^re- 
git, against 
three  joint  tres- 
passers, two 
were  taken,and 
the  other  re- 
turned not 
found)  it  was 
held    that    the 

[*22] 

one  which  had 
not  been  arrest- 
ed, was  a  com- 
petent witness 
for  the  other 
two  defendants, 
on  the  trial  of 
the  cause. 

Not  having  a 
legal  and  fixod 


THIS  was  an  action  of  trespass  quare  clausum  fregU. 
The  capias  ad  respondendum  was  served  only  on  Jones  and 
Kearney,  two  of  the  defendants,  and  was  returned  non  est 
inventus,  as  to  the  other.  The  plaintiff  declared  against  the 
two  that  were  arrested,  and  the  other  defendant  as  returned 
not  found.  Jerome  never  appeared  or  pleaded.  The  cause 
was  tried  at  the  Onondaga  circuit,  in  1812,  before  Mr.  Jus- 
tice Spencer.  It  was  proved  that  Jerome  was  jointly  concern- 
ed in  the  trespass.  The  defendants  *ofrered  Jerome  as  a 
witness,  but  he  was  objected  to  as  incompetent,  and  rejected 
by  the  judge. 

The  jury  Tound  a  verdict  for  the  plaintiff,  against  the  other 
two  defendants,  for  twenty  dollars. 

A  motion  was  made  to  set  aside  the  verdict  and  for  a  new 
trial ;  and  it  was  agreed  that  if  the  court  should  be  of  opinion 
that  Jerome  was  a  competent  witness,  the  verdict  should  be 
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set  aside,  and  a  new  trial  granted,  with  costs  to  abide  the  event     albahy, 
of  the  suit ;  otherwise,  the  verdict  was  to  stand.  v^Ilfi!7i-2^^v 

Birdsey  and  Goldy  for  the  defendants,  contended  that  Je-  ^ 
rome  was  a  competent  witness.    It  being  an  action  of  tres- 
pass, he  could  not  be  called  upon  by  the  other  defendants  to 
contribute  to  the  amount  of  dama£[es  which  misht  be  recover-  .  ._^„.  .    ,. 
ed.     He  was  not,  therefore,  interested  m  the  event  oi  the  event    of  the 
cause.     His  being  a  joint  trespasser  did   not  render  him  jg^fjn'ioes^io 
incompetent.     (8  Johns.  Rep.  418.)     And  though  made  a  hwcredu^nono 
nominal  defendant,  yet  never  having  been  arrested,  he  was  ^    competen- 
not  a  party  in  the  cause,  and  could  not  be  affected  by  the 
verdict.     (2  Johns,  Rep.  365.)     The  rule  laid  down  by  Bui- 
ler  {BvlIL  N.  P.  286)  is  not  now  the  law.     The  rule  since 
established,  by  various  decisions  of  the  English  courts,  as 
well  as  in  our  own,  is,  that  a  person  not  having  an  interest  in 
the  event  of  the  cause,  may-be  a  witness  ;  all  other  objections 
go  to  his  credit  and  not  to  his  competency.     (1  Saund,  ii9I. 
notes.     1  Term  Rep.  163.    3  TVrw  Rep.  27.     4  Burr.  ^251. 
Stra.  613;     2  Esp.  Rep.  552.    2  Campb.  Rep.  334.  n.) 

N.  Williams,  contra,  insisted  that  it  was  an  established  and 
well  settled  rule,  thg^  no  party,  or  co-defendant,  or  qg-tres- 
passer,  could  be  a  witness  in  the  cause.     (Peake*s  JEv.  153. 
Cases  temp.  Hardw.  123,  264.    Bull.  N.  P.  286.)    On  an 
indictment  against  joint  trespassers,  one  of  them  cannot  be 
admitted  as  a  witness  until  he  has  been  acquitted.     Though  y^^^J}^^^ 
not  interested,  as  it  regards  the  damages  to  be  recovered,  yet  WendeWttup. 
being  a  joint  trespasser,  Jerome  must  be  considered  as  parti-  jv^^^^g*^; 
ceps criminis.  Rep.iis.  Bo- 

Per  Curiam-  As  Jerome  was  named  in  the  writ  and  could  J^?^  ^z^^^^i 
not  be  taken,  and  was  proved  to  be  a  party  concerned  in  the  jdms.  Rep.i9. 
trespass,  he  was  an  incompetent  witness  according  to  the  old  ^y^j^^^j^^^' 
rule.  {Bull  N.  P.  286.  Lloyd  v.  Williams,  Cases  temp.  %\q,"vmVwi^ 
Hardw.  115.)  But  since  the  case  q£  Bent  v.  Baker,  and  [*23] 
which  has  for  many  years  been  adopted  by  thia  court,  as  the  g^y,  Vantivci, 
proper  rule,  {Van  liuys  v.  Terhune^  3  Johns-  CaseSy  82,)  the  ^  ibw.^. 
incompetency  of  a  witness,  on  the  ground  of  interest,  must  ardT^ii  iwd. 
be  confined  to  a  legal  fixed  interest  *in  the  event  of  the  suit,  ii?-  GUjiny. 
Jerome  had  no  such  interest,  and  the  objection  went  only  to  jS^,AepJSAQ. 
his  credit. 

The  verdict  must  be  set  aside,  and  a  new  trial  awarded, 
with  costs  to  abiie  the  event. 

New  trial  granted. 


Jackson,  ex  denu  Mancius  against  Lawton. 

THIS  was  an  action  of  ejectment,  for  part  of  lot  No.  on^  ^  Leturspatem 
hundred  and  twenty-eight,  in  the  Cayuga  reservation.  The  ^"^f  *f  ^^^d 
cause  was  tried  at  the  Cayuga  circuit,  in  June,  1812,  before  dated  28th  Oct' 
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ALBANY,     Mr.  Justice  Spencer.    A  verdict  was  taken  for  the  plainufi^ 
^,^^^^!^^J^  subject  to  the  opinion  of  the  court,  on  the  following  case : 
Jacksov  The  plaintiff  gave  in  evidence  letters  patent^  dated  the  28th 

Lawtos  ^^  October^  1811,  and  recorded  the  4th  o(  February,  1812,  in 
the  clerk's  office  at  Cayuga,  to  Mancius,  the  lessor,  for  lot  No. 
1811,  and,  af-  ouc  hundred  and  twenty-eight,  on  the  east  side  of  Cayuga 
}!T"*^'*P*J  lake,  including  the  premises  in  question. 
for  the'  same  The  defendant  offered  to  give  in  evidence  a  patent  to  Stephen 
the 'stififarcA*  ^^^^  ^^^  ^^^  ®^™®  '^^>  bearing  date  the  5th  ofMarchy  1812,  which 
18%,  reciting  was^ objected  to  by  the  plaintiff 's  counsel,  on  the  ground,  that  it 
and  aiiegring  a  was  Subsequent  to  the  patent  to  the  lessor,  and  that  the  recitals  it 
hlgOie^finrpa'  Contained,  and  the  allegation  of  mistake  in  issuing  the  prior  let- 
tent  to  A.  {a)  ters  patent  to  the   lessor,  could  not  be  inquired  into,  in  this 

In  an  action  of        . .  *^  '  ^  ' 

eiectment,     on  aCllOU. 

the  ^e»n'»e  o^  The  defendant  offered  to  give  parol  evidence  that  Alkn  was  in 
tenteet  it"  was  posscssion  of  lot  No.  ouc  hundred  and  twenty-eight,  in  August y 
fi?lt  MeniwM  ^®^^'  *"^  ^^^  P^^  ^^  ^^®  treasurer  of  the  state  1,430  dollars 
concfusiveasto  &nd  64  ccuts,  in  fuU  of  the  principal  and  interest  due  for  the 
the  title  of  the  gaid  lot.  This  evidence  was  also  objected  to.  It  appeared  that 
second  patent  the  defendant  was  in  possession  under  a  title  derived  from  Alien. 
was  inoperative  Van  Vcchten,  for  the  plaintiff,  contended,  that  the  letters 
""where  two  patent  to  the  lessor  were  conclusive  e\Wence,  in  this  action, 
patents  are  and  entitled  the  plaintiff  to  recover ;  that  the  validity  of  the 
fame^thing^  the  Patent  could  uot  ^0  tried  in  an  action  of  ejectment ;  and  that 
r  #'24  1  if  the  defendant  meant  to  contest  its  validity,  he  ought  to  have 
second  patent  ^"®^  ^"^  ^  *^^^  facios  for  that  purposc.  He  cited  2  Bl. 
is  inoperative,  Com.  348.  4  Johns.  Rep.  182.  Plowd.  229.  3  Bl  Com. 
"s^^'set'^Lid"!  260.  2  Dyer,  198.  n.  50.  3  Lev.  221.  Vent,  344. 
and  the  first  Hale  and  Foot,  contra,  contended,  that  the  commissioners  of 
avo1ded°by  the  ^^^  land-office  are  a  board  instituted  for  special  purposes,  with 
second  paten-  special  and  limited  powers  ;  and  that  their  acts  are  conclusive, 
^Mi(u,^oT*lm  ^^h  when  pursuant  to  their  powers.  Patents  issued  by  the 
or  in/ormation  Commissioners  of  the  land  office  stand  on  different  ground  from 
of  ChJ^^,  patents  issued  by  the  crown,  in  England.  Patents  issuing  di- 
whichisthecn-  rectly  from  the  king  can  be  avoided  only  by  scire  facias. 
^c^Zt  ?ette?s"  They  cited  the  act  of  the  5th  of  AprU,  1802 ;  {sess.  25.  c.  1 12. 
patent,  which  s.  3 ;)  the  act  of  the  28th  of  February,  1806 ;  {sess.  27.  c.  22;) 
V^oT"^'  **^  2  Roll.  Abr.  191.  2  Saund.  72.  n.  4.  1  Com.  Dig.  tit. 
If  a  patent  Attomsy,  626.  5  Com.  Dig.  tit.  Patent,  273.  3  Johns. 
brf«ud,ron^l>-495. 

false  sugo^es-  Kent,  Ch.  J.  delivered  the  opinion  of  the  court.  The  patent 
&d""or  mill*  granted  to  the  lessor  of  the  plaintiff,  being  the  elder  patent,  is 
take  appear  on  the  highest  evidence  of  title.  As  long  as  it  remains  in  force, 
pate^nritsdfl'u  ^^  '^  couclusivc  as  agaiust  a  junior  patent  for  the  same  lands. 
IS  not  void,  but  If  the  lands  passed  by  the  first  patent,  the  second  patent  is 
by  suU  for^ihat  Without  any  operation,  and  void.  It  has  been  the  uniform 
purpose.  practice,  in  our  courts,  in  all  questions  of  title,  to  look  to  the 

elder  patent,  and  to  give  it  effect.     Nor  can  the  court  take 
notice  of  aiiy  equitable  claim  upon  the  general  government, 

ia)Jaekwn  T.  Oftz,  9  fTaukU^  537.  Jaekton  v.  Morsh^  6  Cowen,  981.  JaeksM  v.  Hari^  19  Jekrs. 
JUp.n. 
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which  a  third  person  might  have  had  in  respect  to  the  lands     ALBANY, 
in  question,  prior  to  the  issuing  of  the  patent.     We  can  only  Jan^J|J^^J8l3^ 
look  to  the  title  under  the  great  seal,  and  so  the  law  was  de-      j^cksok 
clared  in  Jackson  v.  Ingraham.     (4  Johns.  Rep.  163.)     The  v. 

elder  patent  must,  therefore,  be  impeached  and  set  aside,  Lawtok. 
before  we  can  acknowledge  any  title  set  up  under  the  younger 
patent ;  and  the  question  is,  whether  it  can  be  impeached  by 
parol  proof  in  this  suit.  Letters  patent  are  matter  of  record, 
and  the  general  rule  is,  that  they  can  only  be  avoided  in  chan- 
cery, by  a  writ  of  scire  facias  sued  out  on  the  part  of  the 
government,  or  by  some  individual  prosecuting  in  its  name. 
This  is  the  settled  English  course,  sanctioned  by  numerous 
precedents ;  and  we  have  no  statute  or  precedent  establishing 
a  different  course.  The  books  frequently  speak  of  the  very 
case  of  two  successive  patents  for  the  same  thing ;  and  they 
say  the  *second  patent  is  void,  but  they  also  say  that  the  scire  [  *  25  ] 
facias  lies  by  the  first  patentee  against  the  second  patentee, 
to  avoid  his  patent,  and  -the  precedents  are  that  way ;  this 
produces  embarrassment  and  difficulty  in  the  case,  as  it 
would  seem  from  this  that  the  last  patent  was,  in  the  first 
instance,  to  be  preferred.  (6  Edw,  IV.  9.  b.  KeUw.  196.  b. 
4  Inst.  88.  Dyer,  197.  b.  Hunt  v.  Cojfin,  Dyer,  198.  a. 
Jenk.  Cent.  126.  case  56.  The  King  v.  Butler,  3  Lev.  220.) 
In  the  case  of  Basset  v.  The  Corporation  of  Torrington, 
{Dyer,  276.  a.  pi.  52,)  it  was  determined  by  the  Master  of  the 
Rolls,  with  the  aid  of  two  justices,  that  the  scire  facias  must 
be  brought  by  the  first  patentee,  and  that  it  would  not  lie  by 
the  second  patentee  against  the  first,  because,  "  it  was  contra- 
ry to  the  books  of  precedents,  and  the  common  course."  But 
there  was  another  reason  also  given  for  the  judgment  in  that 
case,  which  was,  that  the  patents  were  not  of  one  and  the 
same  thing.  This  point  is,  however,  by  no  means  to  be  con- 
sidered as  settled,  for  in  The  Duke  of  Norfolk's  Case,  {Year- 
Book,  39  Hen.  VI.  32.  b.)  it  was  said  by  Choke,  that  if  there 
be  two  patents  of  the  same  thing,  the  second  grantee  shall  not 
oust  the  first  grantee,  without  scire  facias  by  the  second,  as 
the  first  patentee  is  in  by  matter  of  record ;  and  this  position 
was  impliedly  admitted  in  the  answer  given  by  the  court. 
The  same  thing  was  said  by  Judge  Jenkins;  {Cent.  126 ;)  and 
it  was  assumed  as  a  clear  point  by  the  counsel  in  the  elabo- 
rate argument  in  the  case  of  The  King  v.  Amery.  (2  Term 
Rep.  515.)  In  Daniel's  Case,  {Dyer,  133.  b.)  the  second 
patentee  actually  brought  a  scire  facias  to  repeal  the  prior 
patent,  and  I  think  it  would  be  difficult  to  assign  a  good  rea- 
son why  the  second  patentee  should  not  have  the  writ.  He 
is  better  entitled  to  the  w^rit,  because  the  first  patent  is  the 
highest  evidence  of  right,  and  stands  good  until  it  be  over- 
thrown; and  the  onus  of  the  attack  is  thrown  upon  the 
younger  patent. 

The  English  practice  of  suing  out  a  scire  facias  by  the 
first  patentee  may  have  grown  out  of  the  rights  of  the  pre- 
rogative,  and   it  ceases  to  be  applicable  with   us.     It  was 
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anciently  held,  {Bro.  Truv,  Offi.  pi.  5S,)  that  if  the  king 
entered  without  office,  or  title,  he  who  had  the  right  could  not 
enter  upon  the  king,  but  was  put  to  his  petition. 

In  addition  to  the  remedy  by  scire  facias  which  the  younger 
patentee  has  in  this  case,  there  is  another  by  bill  in  the  equity 
side  of  the  Court  of  Chancery.  Such  a  bill  was  sustained  in 
the  *case  of  ITie  Attorney- General  v.  Vernon,  (i  Ver.  277. 
370,)  to  set  aside  letters  patent  obtained  by  fraud,  and  they 
were  set  aside  by  a  decree.  In  Maryland,  the  practice  ha« 
been  long  settled,  to  vacate  patents  by  a  decree  in  chancery, 
founded  on  a  proceeding  by  bill,  information,  or  scire  facias  : 
(1  H.  fy  M  23.  92. 165.  2  H.  8f  M.  201.  244 ;)  and  in  ono 
of  the  cases  it  was  admitted  by  the  chancellor,  (2  H,  fy  M 
141,)  that  as  long  as  a  grant  remained  unrepealed  by  chan 
eery,  it  must  prevail  at  law,  against  a  younger  grant. 

If  the  elder  patent,  in  the  present  case,  was  issued  by  mis 
take,  or  upon  false  suggestions,  it  is  voidable  only  ;  and  unless 
letters  patent  are  absolutely  void  on  the  face  of  them,  or  the 
issuing  of  them  was  without  authority,  or  was  prohibited  by 
statute,  they  can  only  be  avoided  in  a  regular  course  of  plead- 
ing, in  which  the  fraud,  irregularity,  or  mistake,  is  directly  put 
in  issue.  The  principle  has  been  frequently  admitted,  that 
the  fraud  must  appear  on  the  face  of  the  patent,  to  render 
it  void  in  a  court  of  law ;  and  that  when  the  fraud,  or  other 
defect,  arises  on  circumstances  dehors  the  grant,  the  grant  isr 
voidable  only  by  suit.  (1  H.  fy  3f.  187.  190.  1  Munf  134.) 
The  regular  tribunal  for  this  purpose  is  chancery,  founded  on 
a  proceeding  by  scire  facias,  or  by  bill,  or  information.  It 
would  be  against  precedent,  and  of  dangerous  consequences  to 
titles,  to  permit  letters  patent  (which  are  solemn  grants  of 
record)  to  be  impeached  collaterally  by  parol  proof  in  this 
action. 

The  evidence  oflered  at  the  trial  was  inadmissible,  and  the 
plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 


A.  gave  a 
bond  to  B.  con- 
ditioned to  be 
void,     if     C,f 

riinst    whom 
had  brought 
a  suit,  &c. 

should,  on  or 
before  a  certain 
day,  pay  to,  ^. 
the  amount  of 
the  damages 
and  costs  re- 
covered in  that 
■■it,  or  should 
^er  him- 


*MouxsEY  agcdnst  Drake  anb  Gopf. 

THIS  was  an  action  of  debt,  on  a  bond,  dated  17th  Janua- 
ry, 1811,  executed  by  the  defendants  to  the  plaintiff,  for  one 
hundred  and  sixty  dollars :  conditioned,  **  that  if  the  defend 
ants  should  pay  the  plaintiff  the  sum  of  eighty  dollars  and 
seventy-nine  cents,  together  with  the  costs  of  the  suit,  then 
pending  in  the  Court  of  Common  Pleas  of  St.  Lawrence 
county,  in  favor  of  tho  plaintiff  against  Levi  Tattle,  (who  had 
given  a  cognovit  therein  for  that  sum,)  on  or  before  the  first 
Thursday  of  June  next  ensuing  the  date  of  the  said  bond ;  or 
if  the  said  Levi  Tuttle  should  pay  the  said  sum,  or  surrender 
himself  into  the  custody  of  the  sheriff  of  the  said  county  of 
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St.  Laiorence,  in  the  said  suit,  on  or  before  the   said   first     albanf, 
Thursday y  in  June  next ;  or  it  should  so  happen,  that  the  said  J«mw7»  *8i3. 
Levi  Tuttle  should  die  on  or  before  the  said  first  Tkwraday  ^Tj^^*!!!!^ 
in  June,  then  the  obligation  to  be  void,"  ifec.  ▼. 

The  cause  was  tried  at  the  St,  Lawrence  circuit,  the  24th '  ^^**- 
June,  1812,  before  Mr.  Justice  Thomfmya.  The  plaintiff  x'lf  into  tiie 
produced  and  proved  the  bond,  and  also  a  record  of  a  judg-  sheri*^''^of°z!^n 
ment  in  the  suit  referred  to  in  the  condition,  in  which  tbe  that  <iuit,  on'  or 
costs  were  assessed  to  twenty-eight  dollars  and  ten  cents,  and  &c!*'^^^d*^*^t 
claimed  damages  on  the  breaches  assigned  under  the  statute,  ^as '  proved 
to  one  hundred  and  fifteen  dollars  and  two  cents.  *ayth^e  money 

The  defendants,  under  a  notice  subjoined  to  the  general  &c.  but  that  he 
issue,  offered  to  prove,  by  Levi  Tuttle,  that  he,  TiUtle,  was  t1m^and^!j,^';^ 
at  the  court-house  in  St,  Lawrence  county,  on  the  first  Thurs-'  mentioned  in 
day  in  June,  1811,  and  appeared  before  the  ^eriff  of  the  ihrCond^^'and 
county,  and  offered  to  surrender  himself  up  into  the  custody  ofered  himself 
of  the  sheriff,  a^eeably  to  the  condition  of  the  bond,  and  was  ^?  **!fJ!l*r'^*u!! 
m  the  presence  oi  the  shenn  and  the  plamtins  attorney,  attorney  of  the 
ready  to  surrender  himself,  &c.  tn^fi  of  b!^! 

The  plaintiff's  counsel  objected  to  the  admission  of  the  tes-  \ns  surrender- 
timony ;  1.  Because  it  went  to  prove  only  an  offer  to  surren-  ^  the^condUiol 
der,  and  not  an  actual  surrender ;  2.  Because  Tuttle  was  an  of  the  bon^i ; 
incompetent  witness,  on  the  ground  of  interest  ^c*su?render 

The  defendants  then  produced  the  discharge  of  Tuttle  himseif^lnto  the 
under  the  late  insolvent  act,  and  he  was  aflmitted  as  a  witness,  s^eriff.^  it^w^i* 
He  testified  that  he  was  at  the  court-house  in  Oawegalchie,  in  he?d  that  ^the 
St,  Lawrence  county,  before  and  on  the  first  Thursday  o£  condition  of  the 
June,  1811 ,  *lMiving  gone  there  for  the  purpose  of  etonerating  [  *  28  ] 
his  sureties,  and  continued  tliere  during  th&  June  term  of  the  j^^^^  ^^  ^^^^ 
Court  of  Common  Pleas  of  the  county ;  that  during  the  time  ken,  and  the 
he  was  there,  he  had  repeated  conversations  with  the  sheriff  pja'»y»ff entitled 

-,  ',  'ii'i  tfi'  .to  recover ;  the 

of  the  county,  and  mentioned  to  mm  the  reason  of  his  commg  defendant  being 
there,  and  talked  about,  surrendciring  himself;  and  be  also  ^"e"^  a'""  sKct 
told  the  attorney  of  the  plaintiff  that  he  had  come  there  to  performance  of 
surrender  himself  up  in  exoneration  of  his  bail.  !S^urrendc^r  b*^* 

Both  the  sheriff  and  the  attorney  of  the  plaintiff,  testified,  c.  buf  the  cus^ 
that  they  had  no  recollection  of  seeing  Tuttle  at  the  June  ghenff^^and^'a 
term  of  the  Court  of  Common  Pleas,  &c.  or  that  any  confer-  mere  offer  to 
sation  passed  between  them  as  stated  by  Tuttle,  The  attor-  ^^"®^^^J"^  ^J^ 
ney  stated  that  he  was  anxious  to  have  Tuttle  taken,  and  had  excuse  the  non- 
actually  filled  up  a  co.  «a.  for  that  purpose ;  but  no  exeeution  performance.(a) 
at  that  time  was  actually  issued  against  hiitt. 

The  jury,  under  the  direction  of  the  judge,  found  a  verdict 
for  the  plaintiff,  subject  to  the  opinion  of  the  court. 

A  motion  was  made  to  set  asfde  the  verdict,  «ad.  for  a  aew 
trial. 

Henry,  for  the  plaintiff 

Foot,  contra. 

Per  Cwriam.  One  of  the  conditions  of  the  bead  was,  that  ..  Meekame 
Tuttle  £ri)oukl,  on  or  before,  a  given  day,  ^^  surrender  him-  Fire  hu,  Co. 
self  into  the  custody  of  the  sheriff  of  St.  Lawrence^  in  the  \vJ2^kep 
suit"  therein  mentioned.     It  is  not  pretended  thai  the  other  is?. 
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disjunctive  condition  has  been  performed,  by  the  payment  of 
the  money,  and  the  question  then  recurs,  is  here  the  requisite 
evidence  of  the  performance  of  this  condition  ?     Tuttle  him- 
self says,  that  he  appeared  at  the  court-house  on  the  day, 
(which  was  the  day  of  holding  the  Court  of  Common  Pleas,) 
and  talked  repeatedly  with  the  sheriff  as  to  his  errand,  and 
about  surrendering  himself,  and  that  he  also  mentioned  his 
business  to  the  plaintifTs  attorney.     But  neither  the  sheriff 
nor  the  attorney  recollect  any  such  conversation,  and  if  they 
had,  the  conversation  cannot  be  considered  as  amounting  to  a 
surrender,  within  the  meaning  of  the  condition.     He  was  to 
surrender  himself  into  custody.     He  was  to  perform   this 
specific  act,  and  the  defendants  were  bound  to  see  it  perform- 
ed, or  pay  the  money.     The  loose  conversation  which  Tuttle 
might  have  had  with  the  sheriff  and  attorney,  was  no  surren- 
der.    That  conversation  was  liable  to  be  misunderstood  ;   and 
to  place  reliance  upon  it  *inight  be  productive  of  uncertainty, 
inistake,  or  fraud.     The  condition  of  the  bond  required  the 
performance  of  an  act  not  to  be  mistaken  or  misunderstood, 
and  the  defendants  were  bound,  at  their  peril,  to  see  that  the 
sheriff  took  or  received  Tuttle  into  custody,  as  a  prisoner  in 
the  suit.     The  plaintiff  was  not  to  do  any  act  to  fiicilitate  the 
surrender.     No  precedent  act  was  required  on  his  part,  and  if 
is  no  excuse  for  the  non-performance  of  the  condition,  that 
the  plaintiff  might,  and  did  not,  issue  an  execution  to  the 
sheriff,  or  that  the  sheriff  might,  and  did  not,  or  would  not, 
take  or  receive  Tuttle  into  custody.     It  is  not  sufficient  for 
the  defendants  to  show  that  Tuttle  had  even  done  all  in  hia 
power.     A  performance  must  be  shown,  unless  prevented  by 
the  act  of  God,  or  by  the  act  of  the  law,  or  by  the  act  of  the 
obligee  himself.     Lord  Coke  says  that  if  A.  undertook  to  en- 
feoff B.,  he  is  bound  to  prevail  on  B.  to  accept  livery  of  seisin. 
So  if  A.  covenant  that  B,  shall  resign  his  living  at  a  particular 
time,  the  covenant  is  forfeited,  though  the  bishop  will  not 
accept  the  resignation.     Thus  in  the  case  of  Hesketh  v.  Gray 
{Sdyer,  185)  the  condition  of  the  bond  was,  that  the  obligor 
should  deliver  up  a  vicarage  into  the  hands  of  the  proper  ordi- 
nary, and  it  was  held  to  be  no  excuse  for  the  non-performance 
of  the  condition,  that  the  obligor  had  offered  to  resign  and 
deliver  up  the  vicarage,  and  that  the  bishop  had  remSed  to 
accept  the  resignation.     The  bishop  was  a  stranger  to  the 
obligee,  and,  therefore,  as  Sir  Dudley  Ryder  observed,  it  was 
incumbent  upon  the  obligor  to  procure  his  acceptance ;  for  if 
an  obligor  undertake  for  the  act  of  a  third  person  who  is  a 
stranger  to  the  obligee,  it  is  incumbent  upon  the  obligor  to 
procure  the  act  to  be  done,  unless  at  the  time  of  entering  into 
the  bond  there  was  an  impossibility  of  doing  the  act,  or  the 
doing  of  it  had  since  become  impossible,  by  the  act  of  God, 
or  of  the  law.     There  are  many  other  cases,  and  through 
every  period  of  the  law,  in  which  the  same  principle  is  laid 
down,  and  with  equal  strictness.     (Lanib^s  Case,  5  Co.  23. 
Doughty  v.  Nealf  1  Saund.  215.    Studholme  v.  MandeUj  I 
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Ld.  Raym.  279.     1  Roll  Abr.  452. 1.  and  several  cases  there    albanit, 
quoted  from  the  Year  Books.)    The  bond  in  this  case  was,  Jw»"ary,  leis. 
therefore,  forfeited,  and  the  plaintiff  is  entitled  to  judgment.       vah  Orden 

Judgment  for  the  plaintiff.  v. 

VAb  x^RDEII* 


*Van  Orden  against  W.  and  I.  Van  Orden,  [  *  30  ] 

THIS  was  an  action  of  assumpsit  for  a  legacy.  The  hus-  a.  died  seis- 
band  of  the  plaintiff  died  seised  of  a  large  real  and  personal  ^^^r  wid  '  p'S! 
estate ;  and  by  his  last  will,  dated  the  2d  of  July,  1807,  de-  sonai  estate, 
vised  all  his  real  estate  (except  sixty-nine  acres  of  land)  to  his  "^^^^^  *^his^two 
two  sons,  the  defendants,  during  their  natural  lives.  Having  sons  for  life  • 
proved  the  will,  the  defendants  entered  into  possession  of  the  an^&^ve  to  his 

1*1  1  i-.rxi/*-rTi  r^^-f        mi       ^'fe  ^n  annuity 

property  devised  to  them,  on  the  lOth  of  July,  1807.  The  of  so  dollars, 
will  contained  the  following  bequest  to  the  plaintiff:  "  I  give  ^Jlj"fj^*^'  ^jf^ 
and  bequeath  to  my  beloved  wife  Sarah,  for  so  long  a  time  as  dircctecf  his 
she  shall  remain  my  widow,  the  sum  of  fifly  dollars  annually.  *°°^'  **l®  **®^" 
It  is  my  will  and  pleasure,  that  my  said  sons,  William  Bndlgna-  sideration  of 
tius,  shall,  in  consideration  of  the  bequest  made  to  them,  pay  {u^^^fo^^^av  ti^ 
to  my  said  wife  Sarah,  the  said  sum  of  fifty  dollars,  yearly  saTsu'm  ^o^  so 
and  every  year  thereafter,  and  for  so  long  a  time  as  she  shall  ^^}^^.  '°  *•'* 
remain  my  widow.  It  is,  nevertheless,  to  be  understood,  that  i^ng  ^as^^she 
the  said  annuity  is  in  lieu  of  dower."  should  continue 

The  estate  left  by  the  testator  was  abundantly  sufficient  to  whidl  °^iufty 
pay  all  the  debts  and  legacies.  The  plaintiff  has  remained  a  jr**  ^^  ^  ^" 
widow,  and  has  received  of  the  defendants,  on  account  of  the  '*The  devU^cs 
said  legacy,  seventy-five  dollars ;  and  there  remained  due  to  proved  Ae  will 
her,  on  the  10th  of  July,  1812,  one  hundred  and  seventy-five  sessior*of**tbe 
dollars,  with  interest ;  to  recover  which  the  present  suit  was  estate  so  devis- 

11.  -  *  ed  to  them,  and 

OrOUgnt.  ^  paid  the  widow, 

The  cause  was  submitted  to  the  court  without  argument.  oj*  account  of 
Per  Curiam.  This  case  does  not  come  entirely  within  that  bequeXe*^?  to 
of  Beecker  V.  Beecker,  (7  Johns.  Rep.  99,)  for  here  is  no  her,  75  dollars  5 
express  promise  to  pay  admitted,  or  stated  to  have  been  prov-  refused^ t^  pay 
ed.  But  the  question  is,  whether  here  is  not  a  circumstance  any  more,  in 
equivalent  to  such  a  promise.  The  defendants  are  the  origi-  ^ump^^^  \^i 
nal  devisees,  and,  in  consideration  of  the  devise,  they  were  by  the'  legatee 
expressly  charged  with  the  payment  of  the  annuity  to  the  l^J^f^o^ecov- 
plaintiff.  They  took  possession  of  the  land  devised,  and  they  er  the  annual 
have  paid  to  the  plaintiff  the  first  and  part  of  the  second  '"""'  ""^'^^  '^ 
annuity.  There  is  no  excuse  offered  why  *they  have  discon-  [  *  31  ] 
tinned  the  payment,  and,  perhaps,  it  is  not  going  too  far,  and  maincddueand 
is  within  the  spirit  of  the  former  decision,  to  consider  the  ""J„|^'  ^^  t^e 
acceptance  and  enjoyment  of  the  estate  devised,  and  the  actual  legacy,  it  was 
payment  of  part  of  the  annuity,  as,  in  this  case,  conclusive  ^fclptancl  aSd 
evidence  of  an  express  promise  to  pay,  and  so  as  to  entitle  the  enjoyment  of 
plaintiff  to  recover  in  this  action.  The  court  are  inclined  to  Jjge/**^^  *m 
go  so  far,  but  this  decision  will  not  apply  to  a  suit  against  a  actuai  paymem 

31 
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ALBANY,     devisee  or  tenretenant  who  has  not  either  expressly  assui ned 
January,  1813.  ^^  j^y^  q^  given  such  evidence  of  the  promise. 
^vTmOrdiw'      In  Deeks  v.  Strutt  (5  Term  Rep.  690)  there  was  no  ex- 
V.  press  promise  to  pay  the  legacy,  though  the  executor  had  paid 

VanOrden.  j^yj^  several  years,  and  the  court  held  that  the  suit  would 
of  part  of  the  not  lie.     But  the  force  and  effect  of  such  a  payment,  as  evi- 
devisees,  ^was  deucc  of  an  cxprcss  promise,  does  not  seem  to  have  been 
conclusive  evi-  considered  by  the  court,  and  they  went  upon  reasoning  calcu- 
eqS?va!e°nt  "fo,  latcd  equally  to  defeat  the  action  whether  thare  was  or  was 
au  express  pro-  not  au  cxprcss  promisc.     But  it  being  now  settled  that  an 
pay  iiMj^Mnu^  cxpress  promise  by  the  devisee  will  support  the  action  at  law, 
ty,  and  ihat  the  we  are  led  to  consider  whether  the  payment  of  the  annuity  in 
SK  loTc^-  P^^>  ^  ^^^  equivalent  to  the  express  promise.     It  is  a  solemn 
er.   Andanac-  act  and  admissiou,  as  strong  as  any  promise,  and  supposes  a 
?ci*acy*^\y^  th^  promise  expressly  made  and  to  have  preceded  the  payraeat 
wSiow  was  held  After  the  annuity  has  been  regularly  paid  for  several  years,  as 
We'^ar'of^dow-  ^^  ^^  ^^  ^^^  ^^e  of  Deeks  V.  Strutt,  it  seems  unreasonable  to 
cr;   and    that  consider  the  party  as  not  bound  at  law  to  continue  to  pay, 
pLrt^an?^udg-  unless  you  can  prove  that  at  some  one  time  he  had  made  an 
meiit  recovered  expTcss  promise  to  pay,  and  then  to  hold  him  bound.     His 
riidSe  remain-  pa^y^^^t  is  the  bcst  evidence  of  such  a  promise,  for  it  is  one 
ing  due,  would  partly  performed. 

^hJ^tt^      Another  difficulty  has  presented  itself  in  this  case,  and  that 
to  an  action,  for  is,  whether  the  plaintiff,  by  the  acceptance  of  the  annuity 
\nl  iToTcVus^m  already  paid,  has  barred  herself  of  her  claim  of  dower.     As 
evidence  of  an  the  annuity  was  expressly  given  in  lieu  of  dower,  the  accept- 
efJci^TTo  a"*?  a"^®  ^^  ^^^  annuity  would  no  doubt  constitute  an  equitable 
cept  the  testa-  bar ;  but  unless  she  has  also  legally  barred  herself,  it  would  be 
vi^kJniniierof  ^proper  for  a  court  of  law  to  allow  her  to  recover  both  her 
dower,  (a)         annuity  and  dower.     We  are  inclined  to  think,  however,  that 
a  judgment  in  her  favor  ia  this  suit,  and  especially  in  connec- 
tion with  the  payment  already  accepted,  would  be  a  good  plea 
in  bar  of  her  dower,  as  being  conclusive  evidence  of  an  agree- 
ment and  election  to  accept  of  the  testamentary  provision,  in 
lieu  of  dower.     In  3  Leon,  373,  it  seemed  to  be  admitted 
that  if  the  wife  accepted  of  a  jointure  made  frfter  marriage, 
[*32  ]  by  entry   upon  the  land,  it  would  constitute  a  legal  *bar  of 

dower,  and  that  her  election  would  bind  her  at  law.     In  Goa* 
ling  V.  Warhurton  {Cro,  EUz,  128)  a  recovery  in  dower  was 
held,  at  law,  a  bar  to  a  suit  for  a  testamentary  provision  made 
for  her  in  lieu  of  dower.     These  cases  are  cited  by  Lord  Rei^ 
dale,  (2  Sch.  8f  Lef,  450)  to  show  that  courts  of  law,  as  weB 
as  courts  of  equity,  will  hold  the  wife  to  her  election ;  and 
that  whenever  she  has  by  her  acts  declared  that  election,  and 
(a)  Jackson  proceeded  upon  it,  she  shall  be  deemed  to  have  put  an  end  to 
"c^m^t^k^,  the  counter  claim.     He  says  (and  we  all  know  that  he  is  de- 
287.     Tale  v!  servedhr  considered  as  a  most  eminent  authority)  that  there  is 
^"^^i^eiJ^y,  "^  difference,  in  principle,  in  the  decisions  of  the  courts  of 
DcJo,  3  Ibid!  law  and  equity  on  this  subject,  and  that  the  difficulty  of  readr- 
tf^i^'^18  ^?8  the  justice  of  the  case  has  frequently  thrown  these  qocs- 
MntMep!4SB.  tions  into  courts  of  equity.  Judgment  for  the  plaintiff. 
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Sawyer  against  Lyon.  Janua^ 

Sawyer 

THIS  was  an  action  of  assumpsit.     The  declaration  con-        ^^an 
tained  the  common  money  counts.     The  defendant  gave  a 
cognovit  actionem^  subject  to  the  opinion  of  the  court,  on  the     ^"^^^^^    ^^'^ 
following  case :  ^hrsHepa^ato 

A  lot  of  land,  containing  one  hundred  and  sixty  acres,  was  p"ceis  of  a  lot 
mortgaged  by  PeasBy  the  owner,  to  the  people  of  the  state,  on  ousiy"m<^^. 
the  3d  of  October,  1797,  for  securing  the  payment  of  five  ed,and  one  of 
hundred  and  sixty-one  dollars  and  eighty-one  cents.  Subse-  laJds,  pl^/^ 
quent  to  the  mortgage  the  plaintiff  purchased  of  Pease  sixty  ^^^^  ^^^^  ^'^ 
acres,  part  of  the  lot ;  and  the  defendant  also  purchased  of  m"t^age  ma- 
Pease  fifty-three  acres,  part  of  the  same  lot.  The  defendant,  n®y» '»  mo[>oT 
at  the  time  of  the  purchase,  gave  Pease  a  bond  to  indemnify  of  iheVt  ov^S 
him  against  the  payment  of  a  portion  of  the  mortgage  money,  by  him,  he  miiy 
equal  to  the  part  of  the  lot  purchased  by  the  defendant.  er  for"cintribu^ 

The  plaintiff,  at  different  times,  paid  one  hundred  and  sixty-  ^'^n  of  his  Wi- 
eight  dollars  and  twenty  cents  on  the  mortgage,  and  the  fuch  parf^ofli 
defendant  paid  twenty-three  dollars,  which  payments  were  as  has  been  so 
applied  to  the  whole  lot  mortgaged.  The  payments  by  the  Fo^r *^ 'ail^y '  part 
plaintiff  were  voluntary,  and  without  any  request  on  the  part  advanced  by 
of  th§  defendant,  or  promise  by  him  to  refund  his  proportion,  {jj™  propoiiiJjn) 

The  present  suit  was  brought  to  recover  of  the  defendant  t^ouffh  the  oth- 
his  proportional  part  of  the  amount  so  paid  by  the  plaintiff,  nothing!    ^*'^ 
It  was  agreed,  that  if  the  court  should  be  of  opinion  that  the 
plaintiff  was  not  entitled  to  recover,  a  judgment  of  nonsuit 
should  be  entered ;  *otherwise,  a  judgment  was  to  be  entered  [  *  33  1 

for  the  plaintiff,  on  the  cognovit. 

Per  Curiam,  It  does  not  appear  from  the  case,  that  the 
plaintiff  has  even  paid  his  proportional  share  of  the  debt, 
charged  upon  the  lot ;  and,  therefore,  he  has  not  shown  a 
right  to  recover  from  the  defendant  any  proportional  part  of 
the  money  he  has  paid.  Had  the  plaintiff  paid  more  than  hi3 
just  proportion,  he  would  then,  no  doubt,  have  been  entitled 
to  have  called  upon  the  defendant  for  contribution  of  his 
€tliquot  share,  or  such  part  of  it  as  had  been  paid;  and  this, 
upon  a  clear  principle  of  equity,  which  is  fully  illustrated  in 
the  books,  and  was  well  known,  and  quite  familiar,  as  Lord 
Coke  admits,  to  the  judges  and  sages  of  the  common  law. 
(Sir  WilUam  Herbert's  Case,  3  Co.  11 ;  b.  Fitz.  N.  B.  tit. 
Writ  of  Contribution.  Bro.  Ab.  tit  Suite  and  Contribu- 
tion, pi.  18.  and  tit.  Contribution,  A,  pi.  i.  Deering  Y.JEarl 
of  fVinchelsea,  2  Bos.  fy  Pull.  270.)  Upon  this  case  ag  it 
stands,  the  defendant  is  entitled  to  judgment ;  but,  according 
to  the  stipulation  in  the  case,  judgment  of  nonsuit  is  to  hp 
entered. 

Judgment  of  nonsuit. 


Vol.  X,  6  33 


33  CASES  IN  THE  SUPREME  COURT 

ALBAOT,  SWAS£T    Ogoinst   ThE    ADMINISTRATOR    OF   VAX- 

January,  1813.  ^ 

v^^-v.-^w/  DERHETDEX. 

SWASET 

V.  THIS  was  an  action  of  aasumpsity  brought  on  the  foUow- 

^r"*o  "  \^V-  '^S  ^^*®>  given  by  the  intestate,  in  his  life-time.     "  February 
DERHETDEN.   18th,  1810,  foF  value  received  for  boarding,  I  promise  to  pay 
A  negoUabie  Bxilph  Day,  OX  bearer,  one  hundred  and  fifteen  dollars,  by 
note  given  by  the  first  day  of  June  next."      The  defendant  pleaded  the 
for  ^cMia^,  general  issue,  and  the  infancy  of  the  maker  of  the  note.     The 
iff  void,  {a)       plaintiff  replied,  that  the  note  was  given  to  the  payee,  for  ne- 
cessary boarding,  lodging  and  washing,  furnished  by  him   to 
the  intestate,  in  his  life-time.     The  defendant  rejoined,  that 
the  note  was  not  given  for  necessaries^  (Slc.  and  issue  was 
joined  thereon. 

At  the  trial  it  was  proved  that  the  intestate  was  an  infant 
when  he  gave  the  note.     It  was  contended  by  the  plaintiff's 
counsel  that  the  note  having  been  negotiated  and  transferred 
to  the  plaintiff,  the  consideration  could  not  be  inquired  into, 
r*34]  or  impeached  on  *the  ground  of  infancy.     The  judge  ruled 

that  the  note  was  not  conclusive.  The  payee  was  then  called 
as  a  witness,  and  testified,  that  the  intestate  boarded  and 
lodged  with  him  for  nine  months,  at  the  rate  of  one  hundred 
dollars  per  annum ;  that  besides  the  boarding,  the  witness  had 
a  large  account  against  the  intestate,  for  liquors  furnished  him, 
and  for  horse-hire,  and  a  saddle  worth  fifteen  dollars,  sold  to 
him.  The  witness  had  received  considerable  payments  from 
the  intestate,  and  the  note  was  given  for  the  balance  of  the 
account.  The  intestate  became  of  age  a  few  months  after  it 
was  given. 

The  judge  charged  the  jury,  that  the  plaintiff  was  entitled 
to  recover  for  the  nine  months  board,  at  the  rate  of  one  hun- 
dred dollars  per  annum,  and  for  the  saddle,  but  that  the  resi- 
due of  the  account  ought  to  be  rejected.  The  jury  found  a 
verdict  for  the  plaintiff  for  ninety  dollars,  subject  to  the  opin- 
ion of  the  court  on  a  case,  containing  the  fiicts  above  stated ; 
which  was  submitted  to  the  court  without  argument. 

Per  Curiam.     A  negotiable  note  given  by  an  infant,  even 
for  necessaries,  is  void.     This  we  consider  to  be  the  law,  and 
it  is  the  opinion  of  respectable  writers.     {Chitty  on  Bills,  20. 
1  Campb.  N.  P.  553,  note.)     The  reason  given  is,  that  if  the 
note  be  valid,  in  the  first  instance,  as  a  negotiable  note,  the 
consideration  cannot  be  inquired  into  when  it  is  in  the  hands 
of  a  bona  fide  holder,  and  the  infant  would  thereby  be  pre- 
cluded from   questioning   the  consideration.     For  the  same 
reasons  it  has  been  held,  (1  Term  Rep,  40,)  that  an  infant 
cannot  state  an  account,  as  that  would  preclude  him  from 
investigating  the  items.     It  has  also  been  held,  (1  Campb.  N. 
Qoodstii     *v!  ■?•  552,)  that  he  cannot  accept  a  bill  of  exchange  for  neces- 
¥W'^i^^  saries.     Under  the  general  issue,  the  defendant  is  accordingly 
Wiu^S'    v!  entitled  to  judgment ;  and  the  plaintiff  would  even  have  failed 
Mauh£W8,     i  on  the  other  ground  taken  at  the  trial,  for  only  part  of  the 
'iSt^'  MOte  was  for  necessaries.  Judgment  for  the  defendant. 
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ALBANY, 

*Dean  agamst  Pitts.  Janua^^ 

,  -  LlNNINGDikLK 

THIS  was  an  action  of  assumpsit,  brought  on  two  prom-  v. 

issory  notes  ma  Je  by  the  defendant  and  Sylvester  Richmond,  ^'^'"^'^^''°''- 
dated  5th  November,  1793.  The  defendant  pleaded  non  ^-  ^^^  ^"««^ 
assumpsit  and  the  statute  of  limitations.  b"him  wSb" 

On  the  trial,,  at  the  /?en5«6Zaer  circuit,  in  1811,  it  was  prov-  "j  .  ™^;  »"^ 
ed,  that  about~two  years  before,  the  defendant  was  shown  the  statute  of  limi* 
notes  and  called  upon  for  payment.  The  defendant  admitted  *^''°"l-  ^^^'^ 
that  he  made  the  notes,  and  that  they  were  given  for  an  Sbout  two  years 
honest  debt,  but  said  that  they  had  been  paid;  that  the  before  the  suit 
defendant  had  sent  the  money  to  Richmond,  and  he  supposed  Zm  shown^ie 
Richmond  had  paid  the  plaintiff;  but  if  Richmond  had  not  note,  and  ad- 
paid  the  notes,  the  defendant  said  he  would  pay  them ;  that  made  it^^ bit 
he  would  not  plead  the  statute  of  limitations,  unless  the  mo-  said  that  it  had 
ney  had  been  paid;  and  he  thought  he  could  make  that  uwaVe had sTnl 

appear .  Ih©  money  to  B, 

The  judge  was  of  opinion,  that  this  acknowledgment  took  jSaimlff,^  and 
the  case  out  of  the  statute,  and  directed  the  jury  to  find  a  supposed  it 
verdict  for  the  plaintiff.  S^hf 'could 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new  make  it  appear 
trial;  which  was  submitted  to  the  court  on  the  above  case,  paid!' 
without  argument.  it  was  held 

Per  Cunam.  The  defendant  admits  the  debt,  and  does  luffideift  "^"^c- 
not  pretend  he  had  paid  it,  but  supposed  his  partner  Rich-  knowiedgment 
mond  had  paid  it,  and  he  takes  upon  himself  the  burden  of  ou/of^the  stau 
proving  it,  for  he  said  lie  thought  he  could  make  that  appear,  ute,  aini  that 
This  was  sufficient  to  take  the  case  out  of  the  statute,  and  to  [Ij^vtng''^"  the 
cast  upon  the  defendant  the  necessity  of  proving  payment ;  payment  rested 
and^though  the  court  might  have  been  induced  to  have  looked  ^[Jj  V^^  <*efend 
with  a  very  indulgent  eye  upon  the  proof  of  the  payment 
which  might  have  been  produced,  yet  here  none  was  attempted 
to  be  produced.  Motion  denied. 

{a)  Vide  Purdy  V.  Austin,  S  WendeWs  Rep,  187.  Danforth  v.  Culver,  11  Johns. 
Rep,  146.  Johnson  v.  Beardslee,  15  Johns,  Rep,  3.  Sands  v.  GUston,  Ibid.  511. 
Laurence  v.  Hopkins,  13  Ibid.  288.  Mosher  v.  Hubbard,  Ibid.  510.  3  Sands  v.  GU- 
ston, 15  Ibid.  511.    Garland  v.  ChaUle,  12  Johns.  Rep.  430. 


*Li]srNi'NGDALE  ogainst  Livingston.  [  *  36  ] 

THIS  was  an  action  of  assumpsit.  The  first  count  in  the  Where  a 
declaration  was  on  a  written  agreement,  dated  the  3d  May,  ^l^^^^^^  g^®I 
1807,  by  which  the  plaintiff  promised,  and  bound  himself,  to  ciiTgrremen^ 
deliver  to  the  defendant,  on  or  before  the  1st  May,  then  next,  c'Slm^c^^s 
one  hundred  and  thirty  logs  of  yellow  pine,  straight  and  fit  heim^,'arthe 
for  boring,  &c,  and  that  the  plaintiff  should  find  a  person  to  |^'eciai**^M!l^- 
bore  the  logs,  &c.  and  to  lay  them,  for  the  sum  of  eighty-  mei?t\nd^pro^ 
seven  and  a  half  cents  per  rod,  &c.  and  also  to  deliver  four  c^^on^^* 
large  logs  for  troughs,  at  the  same  time,  &c.     And  the  defend-  ^dThei^'^hli 
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ALBANY,  ant  promised  to  pay  the  plaintiff  on  the  delivery  of  the  logs, 
\^^^f^^JL^  at  the  landing-place  of  the  defendant,  two  hundred  and  fifty. 
LiaNiNODALs  dollars,  aiid  seventy-five  dollars  more  when  they  should  be 
f  »vw«A.-r«-  bored  aad  laid,  &c.  and  eiffhty-seven  and  a  half  cents  per 
rod,  &c.  The  pkintiff  averred  a  delivery  of  the  logs,  and  a 
l^^ni  to  reftdiness  to  perfimn  on  his  part,  and  a  non-performance  of 
support  the  the  contract  on  the  part  of  the  defendant.  There  were  two 
f.?^!I^!' -^"t!:  other  counts  on  a  parei  a^'eement  of  the  same  import,  and 

swposmg      be     ,  •■  _  ^P,         ,  -  •    i   !•  t       ^^  •  i 

had  not  de-  the  cooMBon  counts  foT  goods  sold  and  deuvered,  money  paid, 
ciL'^?Seme?L  ^^'     "^^  defendant  pleaded  nan  assumpsit,  with  notice  of 

the  ofaintiff  is  a  SSt^^ff. 

cSJJw  on^siS  ^^  ^^^  *"•*  it  was  proved,  that  the  agent  of  the  defendant 
general  count,  gave  the  plaintiff  a  receipt,  dated  the  12th  JunSy  1807,  for 
t^Tlo^^ove  ^°*  hundred  and  thirty  logs  delivered  by  the  plaintiff;  and 
tbe^  agree-  the  agent  slated  that  he  understood  from  the  parties  that  the 
™^*iSL  that  P*"*^^  ^^  ^^^  '®S^  ^**  ^^^  dollars  and  fifty  cents  apiece.  That 
the  defendant  the  plaintiff  said,  by  his  agreement,  he  was  to  lay  the  logs 
caw'  *ive**the  ™n^Gdiately,  and  that  he  would  send  workmen  and  have  it 
speciaPagree^  do»e  in  tw€fity  days.  The  plaintiff,  however,  did  not  send 
dence^ofder  ^hc  Workmen  Until  late  in  the  autumn,  when  the  defendant 
to  lessen  the  was  going  to  town,  where  he  resides  in  winter,  and  he  then 
3a^""*s-  bu^t  '®f**^^  ^'^  l^t  ^he  plaintiff  lay  the  logs,  as  it  was  not  a  proper 
if  offered  mere,  time,  noT  according  to  the  agreement.  About  a  year  after- 
action ^^**'  b^  wards,  the  defendant  used  some  of  the  logs  in  mtking  docks ; 
showing  a  fail-  and  about  three  years  after,  he  used  the  others  in  laying  a 
ure  of  perform-  water-courso.     The  plaintiff's  counsel  declared  that  he  did 

ance     on     the  i  «  •  i  i  t 

part    of    the  not  proceed  ou  the  ^^itten  agreement;  but  on  the  general 

imm"aieriarand  ^^^^'^^  ^^  ^^  declaration,  and  having  proved  the  delivery  and 

may  be  reject-  price  of  the  logs,  he  rested  the  cause,  contending  he  had  pro- 

*^'  duced  evidence  sufficient  to -entitle  the  plaintiff  to  recover; 

and  it  was  so  ruled  by  the  judge. 

The  defendant  then  offered  to  give  the  written  agreement 

in  evidence,  and  to  prove  that  the  plaintiff  had  failed  to  per- 

[  *  37  ]         form  the  ^contract  on  his  part ;    and  contended,  that  this 

action  was  not  sustainable  on  the  general  counts,  but  the 

plaintiff  should   have  brought  troDer.      The  evidence  was 

objected  to,  and  overruled  by  the  judge.     It  was  proved  that 

{a)  Vide  MU-  about  fifteen  or  twenty  of  the  logs  were  used  by  the  defenckuit, 

4'*  "^'y^Jipi  ^^^  building  the  dock,  and  that  one  dollar  and  fifty  cents  was 

Rep.  267.  Du-  the  valuc  of  doct  logs. 

^H^s'J^'ca^      The  judge  directed  the  jury,  that  the  plaintiff  was  entitled 

Co.4ribid.285.  to  rocovcr  for  the  logs  deUvered,  at  the  rate  of  two  dollars 

fcm^s^R^,  and  fifty  cents  apiece,  and  the  interest  on  the  amount,  from 

46.  Outwaur  tlie  12th  Juuc^  1807 ;  and  the  jury  found  a  verdict  accord- 
y.Vodge,llb.  :^\y  ^    "^ 

86.        Burlin.  ^^^7'        .  ^  .  ,       , 

gamey.Buriin-      A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 

game  J  Ibid.  92.  trial 

^rd,  6  Ibid.  13.      Slossony  for  the  defendant 

clS^d,    \      Oattey,  contra. 

Ibid.  282.  Nei'      Per  Curiam.    The  plaintiff,  upon  the  trial,  abandoned  the 

iT'JohJ^!"R^'.  special  agreement,  upon  which  he  had  declared,  and  went 

175.  upon  the  general  indebitatus  assumpsit  for  goods  sold^  by 
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pioving  the  delivery  and  acceptance  of  the  logs,  and  that  the     Albany. 
special  agreement  was  no  longer  subsisting  and  in  force,  but  Jana^T;  ^^i^ 
had  been  put  nn  end  to  by  the  refiisal  of  the  defendant  to  ^""^p^^^J^^^ 
permit  the  logs  to  be  laid,  and  by  appropriating  them  to  his  v. 

own  use.  This  evidence  was  accordingly  admissible ;  and  the  '^^"' 
cases  of  Cook  v.  Munstone,  (4  Bos.  ^  FuU,  851,)  and  TuttU 
V.  Mayo,  (7  Johns.  Rep.  132,)  allow  the  party  in  such  cases 
to  recover  on  the  general  counts.  It  is  admitted,  in  Bnil.  N. 
P,  139,  to  be  now  the  rule  that,  if  there  be  a  special  agree- 
ment, and  the  work  be  done,  but  not  in  pursuance  of  it,  the 
plaintiff  may  recover  upon  nquttifdufn  meruit ,  for  otherwise 
he  would  not  be  able  to  recover  at  all.  The  case  of  Harris  v. 
Oke  is  there  cited,  in  which  Lord  Mansfield  ruled  at  circuit, 
and  with  the  approbation  of  Mr.  Justice  Wilmot,  that  where 
the  evidence  would  support  a  general  count,  supposing  no 
special  agreement  laid,  the  plaintiff  may  recover  upon  it, 
though  there  be  a  speciiil  agreement  laid  whether  he  attempts 
to  prove  if  or  not.  This  decision  was  cited  and  sanctioned 
by  the  K.  B.  in  Payne  v.  Bai^omb,  {Doug.  651,)  and  by  the 
Supreme  Court  of  Massachusetts,  in  Keyes  v.  Stone,  (5 
T^ng,  391.)  A  judgment  on  the  general  count  would,  no 
doubt,  be  a  bar  to  an  action  on  the  agreement.  In  this  case, 
the  plaintiff  never  could  recover  for  the  Jogs  delivered,  and 
which  went  to  the  defendant's  use,  except  '•Nipon  the  general  [  *  38  ] 
counts,  for  the  agreement  was  not  carried  fully  into  effect  by 
him,  and  the  performance  had  become  impossible,  by  the  act 
of  the  defendant. 

But  the  defendant  offered  the  special  agreement  in  evidence, 
and  it  wa«  overruled.  It  seems  to  be  admitted,  in  Bull.  N. 
P.  139,  and  with  a  reference  to  Keek*s  Case,  in  1744,  that 
the*defendant  might,  in  such  case,  give  the  special  agreement 
in  evidence,  with  a  view  to  lessen  the  quantum  of  dainages. 
But  thj5  defendant  nete  did  not  offer  it  with  that  view,  or  to 
throw  any  new  light  on  the  subject,  but  he  offered  it  for  th^ 
express  purpose  of  defeating  the  action  altogether,  because 
there  was  such  an  agreement,  and  because  the  plaintiff  had 
failed  in  the  performance  of  it.  In  that  view^  it  was  overruled 
as  immaterial,  and  it  vra^  properly  overruled.  There  was  no 
pretence  that  the  agreement  in  writing  differed,  in  any  mate- 
rial respect,  from  the  one  declared  on  and  admitted  by  the  plain^ 
tiff's  testimony.  There  would  be  no  use  then  in  setting 
aside  the  verdict  merely  to  give  the  defendant  an  opportunity 
of  producing  the  written  agreement,  and  the  motion  for  a  new 
trial  is  accordingly  denied,  (a)  l"^^^^^*'^ 

Motion  denied.       Cow,Rep,5&9. 


Fenner  against  Lewis. 

THIS  was  an  action  of  covenant.    The  cause  was  tried  at     Husband  aad 
the  New-York  sittings,  in  Jum,  1812,  before   the  Chief  Tf  '4S«S! 
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ALBANY,  Justice,  The  cause  came  up  on  a  bill  of  exceptianSf  taken 
Ja^^^isis^  at  the  trial.  The  facts  contwned  in  the  bill  of  exceptions, 
which  are  material  to  be  stated,  were  as  follows :  The  plain* 
tiff  gave  in  evidence  articles  of  agreemeniy  made  the  22d  of 
November,  1806,  between  the  plaintiff,  of  the  first  part,  Doro^ 
covenanted  to  thjf,  the  wife  of  the  plaintiff,  of  the  second  part,  and  the 
and  c?execut'  defendant  of  the  third  part ;  reciting  that  whereas  the  plain* 
ed  the  ag^ee-  tiff,  and  Dorothy^  his  wife,  had  agreed  to  live  separate,  and 
arfd  Hu'ret™*for  the  defendant  had  agreed  to  be  bound  for  the  performance  of 
the  wife,  and  the  torms  ou  the  part  of  the  said  Dorothy,  &c.  The  plaintiff 
1*39]  covenanted  with  the  defendant  to  permit  the  *said  X>oro^Ay 

covenanted  to  to  Hvc  Separate  and  apart  from  him,  &c.  And  in  consideca- 
fland^\^erta?n  ^'^^  ^^  ^^^  prcmiises,  the  defendant  covenanted,  on  the  part  of 
sum  of  money,  the  Wife,  to  pay  the  plaintiff  "  3,800  dollars,  the  plaintiff  de- 
il"g  to*  the  wife]  livering  to  the  said  Dorothy,  for  her  separate  use,  the  coachee 
fo?  her  separate  and  horses  which  he  has  lately  purchased;"  and  further,  that 
am!  horsey  &c!  ^^e  Said  Dorothy  shsAl  suffer  the  plaintiff  to  live  separate  from 
In  an  action  her,  &c.  and  for  the  punctual  performance  of  the  agreement, 
bI-ough^t°by"ihe  ^^^  plaintiff  and  defendant  bound  themselves  to  each  other, 
husbandagainst  in  the  penal  sum  of  25,000  dollars. 

S;  money^ It  "^hc  plaintiff  offered  Robert  Jackson,  as  a  witness,  to  prove 
was  held  that  certain  declarations  and  confessions  of  Dorothy,  the  wife  of 
dedarattons'*'*'  thc  plaintiff,  relative  to  her  acceptance  of  the  coachee  and 
and  confessions  hofscs,  and  which  declarations  were  made  in  the  presence  of 
u!  the  devX^  ^^^  defendant.  The  evidence  was  objected  to  by  the  defend- 
er the  coachee  ant's  couusel,  and  the  objection  was  overruled  by  the  judge;. 
admiM^We  7aT  *"^  ^^^  Opinion  excepted  to  by  the  defendant's  counsel.  The 
'  Jiseanslihai  witucss  being  admitted,  testified,  that  he  had  let  a  stable  to 
balT  permiu  ^^^  plaintiff,  bcforc  the  separation  of  the  plaintiff  and  his  wife. 
Ills  wife  to  act  in  which  the  coachee  and  horses  were  kept.  After  the  sepa- 
J"r1IlfsiSer8^''he  "nation,  in  the  fall  of  1806,  the  plaintiff  removed  to  Pough- 
is  bound  by  her  kcepsie,  and  the  witness  called  on  the  wife  for  the  rent  of  the 
n!:*t:o!.1'*«wi;  stable,  and  she  told  the  witness  that  she  had  the  coachee  in 

ini.ssions,  wtiicb     ,  ',,  i-i  11  1111 

niay  be  fiven  the  Stable  and  used  it,  but  not  the  horses ;  that  she  had  sent 
aUiiisi  h^."*^*  them  to  the  plaintiff,  at  Poughkeepsie,  to  be  kept  during  the 
^\  here  a  par-  wiutcr.  The  witucss  rcqucstcd  her  to  give  up  the  stable,  but 
Ji^sras^to  what  ^^^  refused,  saying  she  should  want  it  for  the  horses  in  the 
another  person  Spring.  She  afterwards  took  away  the  coachee. 
whofe^*  0/  the  "^^^  defendant  produced  as  a  witness,  a  coachman  who 
coiifession  or  Uved  with  the  plaintiff,  who  testified,  that  he  took  the  horses 
siTtl^^^by'the  ^^  Poughkeepsie,  by  order  of  the  plaintiff,  in  the  autumn  of 
witness,  is  evi-  1806 ;  and  that  early  in  the  next  spring,  he  brought  the  horses 
musfbe  tak^n  *^  New-York,  by  direction  of  the  plaintiff,  who  sold  them; 
together.         and  that  the  witness  was  never  spoken  to  by  Mrs.  Fenner 

relative  to  the  horses. 

John  Robertson,  witness  for  the  defendant,  testified,  that 

he  saw  the  horses  in  the  spring  of  1807,  in  New- York ;  and 

being  questioned  by  the  defendant,  whether  the  plaintiff  had 

{a)Thaihitner  not  acknowledged  that  he  wanted  to  sell  them,  the  witness 

6C^m*7^[  answered,  that  the  plaintiff  told  him  "  that  he  wanted  to  sell 

90.   1    Jafuu.  the  horses,  for  he  had  offered  them  to  Mrs.  Fenner,  and  she 

^'     •         would  not  receive  them,  and  he  must  do  something  with  them." 
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The  defendant's  counsel   objected    to  any  evidence  of  the     ALBANY, 
declarations  of  the  plaintiff,  in  the  absence  of  the  defendant ;  ^^^^ytj^^^ 
but  the  Chief  Jvtstice  ruled  *that  the  evidence  was  admissi-      fxnker 
ble,  as  coming  from  the  defendant's  own  witness^  on  his  direct  ^• 

examination,  and  being  part  of  the  conversation  about  which  ^^^* 
the  defendant  inquired.  To  this  opinion  the  defendant's  coun- 
sel excepted.  The  defendant  then  offered  a  witness  to  prove 
the  declarations  of  the  defendant,  at  different  times,  in  the 
winter  of  1806,  but  the  evidence  was  objected  to  by  the 
plaintiff's  counsel,  and  overruled  by  the  Chief  Justice. 

The  plaintiff  produced  two  other  witnesses  to  prove  the 
acknowledgments  of  Mrs.  JPenner,  in  presence  of  the  plaintiff, 
one  of  whom  testified,  that  being  present  at  the  house  of  Mrs. 
Fenner,  in  the  spring  of  1807,  the  plaintiff  came  there  and 
told  her  he  had  brought  down  the  horses  in  good  order ;  and 
she  said  it  was  no  time  to  talk  about  them. 

This  evidence  was  objected  to  but  admitted,  and  an  excep- 
tion taken. 

The  Chief  Justice  charged  the  jury,  that  the  delivery  of  the 
coachee  to  Mrs.  Fenner  was  admitted,  and  that  the  testimony 
given  by  three  witnesses  of  the  admission  of  Mrs.  Fenner,  that 
she  had  sent  the  horses  to  Paughkeepsie,  was  sufficient  evir 
dence  of  the  fact  of  her  having  received  the  horses  in  the  fall 
of  1806,  after  the  separation ;  and  that  the  defendant  having 
covenanted  to  pay  the  plaintiff  3,800  dollars  on  his  delivering 
the  coachee  and  horses  to  his  wife,  the  plaintiff  was  entitled 
to  recover,  and  the  jury  accordingly  found  a  verdict  for  the 
plaintiff. 

Hoffman,  for  the  defendant.  The  principal  question  is, 
whether  the  evidence  given  of  the  acknowledgment  or  decla- 
rations of  Mrs.  Fenner,  as  to  the  delivery,  or  a  tender  and 
refusal  of  the  horses,  was  admissible.  The  defendant  stands 
as  a  mere  surety  or  guarantee  to  the  contract.  In  regard  to 
him,  therefore,  the  construction  ought  to  be  strict.  Mrs.  Fen- 
ner was  incapable  of  contracting,  and  her  acts  or  declarations 
amount  to  nothing.  The  real  parties  to  the  contract  are  the 
plaintiff  and  defendant.  .  Shall  the  mere  declarations  of  a 
third  person,  not  under  oath,  be  received  as  evidence  of  a  fact, 
essential  to  be  fully  proved,  in  order  to  support  the  action 
against  the  defendant?  It  is  an  attempt  to  substitute  the 
declarations  of  Mrs.  Fenner  as  proof  of  her  acts.  The  de- 
livery of  the  coachee  and  horses  was  a  strict  condition  prece- 
dent, and  its  performance  ought  to  be  strictly  proved. 

Again,  the  declaration  of  a  principal,  in  such  a  case,  ought . 
not  to  be  admitted  to  charge  the  surety.  The  plaintiff,  by 
this  slight  *evidence  of  a  waiver,  {Ludlow  v.  Simond,  2  ( *  41  ] 
Caines^  Cos,  in  Error,  1,)  on  the  part  of  his  wife,  gets  rid  of 
the  performance  of  the  covenant  on  his  part,  so  as  to  charge 
the  defendant  with  the  payment  of  this  large  sum  of  money. 
The  mere  ex  parte  declarations  of  Mrs.  Fenner  ought  not  to 
be  received  to  charge  the  defendant. 

Again,  a  husband  and  wife  cannot,  in  any  case,  be  witnesses 
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for  or  against  each  other.  {Dams  v.  Dinwootlif,  4  Term  Rep. 
678.  2  Cktmpb.  200— «02.  n.  1  Stre.  406.)  If  her  evidence, 
as  a  witness,  cannot  be  received  under  oath,  a  fortiori,  evi- 
dence of  her  ex  parte  declarations  cannot  be  admissible. 

Next,  as  to  the  testimoiiy  of  Robinson.  We  admit,  that  a 
direct  answer  to  a  question  put  must  be  evidence ;  but  where 
a  witness,  in  his  answer,  states  matters  disconnected  with  the 
question  put  to  him,  it  ought  not,  ats  to  those  matters,  to  be 
received  as  evidence. 

Sloseon  and  D.  B.  Ogden,  contra.  To  determine  whether 
testimony  is  admissible,  not  only  the  pleadings  in  the  cause, 
but  all  the  attending  circumstances,  as  they  stood  at  the  time, 
must  be  taken  into  consideration.  Evidence  which  may  be 
proper,  at  one  time,  under  certain  circumstances,  may  not  be 
so  at  another  time,  and  under  a  different  state  of  things. 

As  to  the  contract,  or  articles  of  agreement,  and  every 
object  of  it,  Mrs.  Fenner  is  to  be  regarded  as  a  feme  sole.  She 
was  to  receive  the  coachee  and  horses ;  they  were  to  be  for  her 
use  and  benefit ;  she  was,  therefore,  the  only  person  interested 
in  the  dehvery  of  them.  Her  admissions  are  not  in  fraud  of 
any  person,  but  against  her  own  interest.  The  Chief  Justice 
qualified  his  opinion  as  to  the  admissibility  of  the  evidence, 
provided  there  should  be  no  fraud  or  collusion  between  Mrs. 
Fenner  and  the  plaintiff.  But  no  such  fraud  or  collusion  w^as 
pretended.  _  Again,  by  the  agreement  of  the  defendant,  Mrs. 
Fenner  is  constituted  the  person  to  receive  the  horses ;  and 
he  thereby  consents  that  her  acts  and  declarations,  as  to  that 
matter,  shall  be  evidence.  Where  a  party  agrees  on  a  third 
person,  to  do  an  act,  or  refers  another  to  that  third  person,  for 
information  as  to  any  fact,  he  is  bound  by  the  acts  or  declara- 
tions of  such  third  person,  as  much  as  if  done  or  said  by  him- 
self    (I  Campb.  N.  P.  364.) 

Suppose  the  plaintiff  had  delivered  the  horses  to  Mrs.  Fen- 
ner, and  had  taken  her  receipt  for  them,  would  not  that  receipt 
have  been  evidence  against  the  defendant?  And  where  is  the 
difference  between  a  receipt  and  her  verbal  admission  of  the 
delivery  ? 

*But  it  is  said  Mis.  Fenner  was  a  feme  covert,  and  she 
cannot,  in  any  case,  be  a  witness  for  or  against  her  husband. 
.The  rule  on  this  subject  is  a  rule  of  policy,  and  the  true  reason 
of  it  is  stated  by  Lord  Hardwicke  in  Baker  v.  Dixie,  ( Cases 
temp.  Hardw.  264,)  that  it  may  preserve  the  peace  of  fami- 
lies. The  reason  assigned  by  Blackstone  {Bl.  Com.  44S.  See 
Bull.  N.  P.  285)  that  they  are  excluded  from  being  witnesses, 
on  account  of  *thle  supposed  union  of  person,  so  that  if  admit- 
ted, it  would  contradict  the  maxim,  that  no  person  can  be  a 
witness  in  his  own  cause,  or  is  bound  to  accuse  himself,  is  ex- 
tremely artificial  and  unsatisfactory.  In  Davis  v.  Dinwoody] 
(4  Term  Rep.  678.  See  also  2  Term  Rep.  263,)  it  was  put 
solely  on  the  ground  of  interest;  and  the  counsel  for  the 
plaintiff  said,  if  there  was  no  interest,  it  was  not  against  the 
legal  policy  of  miarriage  to  admit  the  husband  or  wife  as  wit- 
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nesses.     In  Williams  v.  Johnson,  (1  Slra.  504,)  a  wife  was     ALBANY^ 

admitted  to  prove  that  goods  had  been  delivered  on  the  credit  January,  isil 

of  her  husband ;  and  Pratt,  Ch.  J.  allowed  the  declarations      fefnir 

of  a  wife,  as  to  what  she  had  agreed  to  pay  for  nursing  a  child,  ▼• 

as  good  evidence  to  charge  the  husband.     (1  ^tra.  527.)     In         ^'^^ 

Emerson  v.  Blanden,  (1  Esp.  Sep.  142,)  Lord  Kenyon  stated 

the  rule  of  law  to  be,  that  where  a  wife  acts  for  her  husband,  in 

any  business,  by  his  consent,  he  thereby  adopts  her  acts'  and 

must  be  bound  by  any  admission  or  acknowledgment  made 

by  her,  respecting  that  business.     The  decisions  cited  by  the 

other  side  go  no  further  than  to  show  that,  where  the  husband 

and  wife  live  together,  they  cannot  be  witnesses  for  or  against 

each  other.     The  reason  of  the  rule  does  not  apply  to  the 

case  of  husband  and  wife,   living  separate  from  each  other 

by  consent. 

Bjit  the  objection  does  not  apply  to  the  present  case.  The 
wife  was  not  offered  as  a  witness  for  or  against  her  husband. 
The  plaintiff  and  defendant  had  agreed  that  she  should  do  a 
certain  act,  and  her  declarations  were  offered  merely  Jto  show 
that  she  had  done  what  the  parties  had  agreed  she  should  per- 
form. She  stands  precisely  in  the  same  situation  as  any  other 
agent  would  do,  and  her  declarations  must  have  the  same  effect 
as  if  made  by  any  other  third  person  eifipointed  to  receive  the 
horses. 

It  is  said  the  defendant  is  a  surety ;  but  as  Mrs.  Fennsr 
could  make  no  contract,  she  could  not  be  the  principal.  If 
two  covenant  that  one  of  them  shall  confer  a  benefit  on  a  third 
person,  that  third  person  is  not  the  principal;  but  the  person 
who  makes  the  covenant. 

The  case  of  Ludloiv  v.  Simond  is  inapplicable.     The  plain- 
tiff did  not  offer  to  show  a  waiver,  but  a  strict  performance  of 
the  *covenant  on  his  part ;  an  actual  delivery,  or  what  was         [  *  43  J 
tantamount  to  such  delivery. 

As  to  Robinson* s  testimony,  Ihe  defendant,  having  put  the 
question  to  the  witness,  must  take  the  whole  of  his  answer. 
He  cannot  take  what  makes  for  him,  and  reject  wiiat  is  against 
him. 

T.  A.  Emmet,  (Attorney-General,)  in  reply,  observed,  that 
Mrs.  Fenner  could  not  be  considered  as  an  agent  of  the  de- 
fendant, since  he  could  not  do  the  act  which  was  to  be  per- 
formed by  her.  The  cases  stated,  as  to  what  a  wife  may  do 
as  agent  for  her  husband,  are  not,  therefore,  applicable  to  this 
case,  and  do  not  answer  the  objection. 

All  the  law  cases  decided  by  Lord  Mansfield,  as  to  what 
may  be  done  by  married  women  living  separate,  by  agreement, 
from  their  husbands,  have  been  overruled,  and  the  former  gene- 
ral rule  is  restored  to  the  fullest  extent.  Mrs.  Fenner,  not- 
withstanding the  deed  of  separation,  therefore,  stands  before 
the  court  as  a  married  woman,  and  subject  to  all  the  rules  of 
law,  to  the  fullest  extent,  as  to  the  rights  of  married  persons. 

[Kent,  Ch.  J.  In  the  case  o{  Baker  v.  Barney,  (8  Johns, 
Rep.  72,)  this  court  recognised  a  state  of  separation,  by  agree- 
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ALBANY,  ment^  between  husband  and  wife,  and  held  that  the  husband, 
Janu^ry,^i3.  haviug  allowed  and  paid  a  separate  maintenance  to  his  wife, 
was  not  answerable  even  for  necessaries  furnished  to  her,  dur- 
ing such  separation.  And  we  took  the  law  iOrom  the  time  of 
Lord  HoU.] 

EsptnassCy  in  his  Digesty  {Esp,  Dig.  722,)  doubts  the  law 
as  laid  down  in  the  anonymous  case,  reported  in  Strange ; 
and-  in  the  case  of  Kerslake  v.  Shepherd,  cited  by  him  from 
MSS.,  NareSyJ,  rejected  the  evidence  of  the  acknowledgment 
of  tlie  wife,  in  a  similar  case.  And  in  Hall  v.  HiUy  {Stra. 
1094.  6  Term  Rep.  680.  And  see  Peake's  Law  of  Evid. 
182, 183.  (174,  175.)  and  note,)  in  an  action  for  wages  earned 
by  the  wife,  Chief  Justice  Lee  would  not  admit  the  acknowl- 
edgment of  the  wife,  as  to  a  receipt  for  a  certain  sum,  to  be 
given  in  evidence  against  her  husband. 

If  the  wife  could  not  be  admitted  as  a  witness  in  this  cause, 
on  oath,  surely  her  declaration  out  of  court,  made  to  a  third 
person,  ought  not  to  be  evidence.  In  some  of  the  cases  which 
have  been  cited  it  is  said,  that  the  declarations  of  the  wife  may 
be  evidence,  under  certain  circumstances,  against  her  husband ; 
but  here  her  declarations  were  offered  in  favor  of  her  hus- 
band. 

*The  defendant  is  not  only  a  guarantee  or  surety,  but  he  is 
also  without  any  remedy  against  the  person  for  whom  he 
stands  surety.  This  is  a  peculiar  reason  why  the  plaintiff 
ought  to  be  held  to  strict  proof,  and  to  the  strict  rules  of  law 

Per  Curiam.  The  principal  point  in  this  case  is,  whether 
the  declarations  of  Mrs.  Fenner,  relative  to  the  delivery  of  the 
horses,  were  competent  evidence.  By  the  articles  containing 
the  covenant  on  which  the  suit  is  brought,  the  plaintiff  and 
his  wife  agreed  to  a  separation,  and  the  defendant  became  a 
party  to  the  agreement  as  her  trustee.  Provision  was  made 
for  her  maintenance  and  enjoyment  of  separate  property.  She 
was  to  live,  thereafter,  as  a  feme  aoU,  and  was  to  receive  from 
the  plaintiff,  "  for  her  separate  use,  the  coachee  and  horses 
which  he  had  lately  purchased."  Both  parties,  by  the  cove- 
nant, concurred  in  her  capacity  to  receive  these  articles,  and 
she  became,  for  that  purpose,  their  mutual  agent.  Her  decla- 
ration or  confession  that  the  act  was  done,  became  legal  evi- 
dence of  that  fact,  as  a  necessary  consequence  of  her  authority, 
under  the  articles,  to  receive  the  coachee  and  horses ;  for  no 
principle  would  seem  to  be  more  clear  than  that  the  person  to 
whom  performance  of  an  act  is  agreed  to  be  made,  is  compe- 
tent to  acknowledge  such  performance.  If  she  was  competent 
to  receive,  she  was  competent  to  give  a  receipt  for  them,  and 
if  her  receipt  would  have  been  good  evidence  of  the  delivery, 
her  parol  admission  must  be  equally  so.  The  marriage  union 
had,  by  the  articles  of  separation,  essentially  ceased,  and  the 
law  would  so  far  recognise  such  a  separation,  as  not  to  hold 
the  husband  any  longer  liable  for  her  support.  (Baker  v.  JBar- 
ney,  8  Johns.  Rep.  72.)  The  policy  of  the  rule  excluding  the 
husDana  and  wife  from  being  witnesses  for  or  against  each  other, 
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is  founded,  according  to  one  opinion,  ^Lord  Kenyon  in  3  Term    Albany. 

Rep.  678,)  on  the  supposed  bias  arising  from  the  marriage ;  v^^IlS!IJ^i-i^ 

and,  according  to  another  opinion,  ^Lord  Harwicke  in  Baker     Brisban 

V.  Dixie^  Cases  temp.  Hardtp-  252.)  on  the  necessity  of  jpre-      cahies 

serving  the  peace  of  families.  ^  Neither  of  these  reasons  for  the 

rule  any  longer  applied  here ;  and  though  the  rule  may  still 

exist  in  the  case  to  some  purposes,  it  ought  very  readily  to  be 

made  to  yield  to  those  cases   which    are  exceptions  to  its 

application.     Thus  a  wife's  declaration  of  what  she  agreed  to 

give  a  nurse,  was  received  as  good  evidence  to  charge  the 

husband,   because   she  was   his   agent   in  hiring  the   nurse. 

{Anon.  Stra.  527.)     So  where  the  husband  permits  her  to 

act  for  him  in  any  ^particular  business,  he  adopts  and  is  bound         [  *  45  ] 

by  her  acts  and  admissions,  and  they  may  be  given  in  evidence 

against  him.     (Emerson  v.  Blanden,  1  Esp.  Rep.  142.)     The 

defendant  here  agreed  to  be  bound  by  her  act  in  receiving  the 

horses ;  and,  of  course,  he  is  bound  by  her  admission  of  the 

act,  and  the  plaintiff  has  as  good  a  right  to  avail  himself  of 

her  confession  as  he  would  have  of  her  receipt.     If  her  act  or 

admission  be  good  in  one  case,  to  charge  the  husband  in  favor 

of  a  third  person,  because  she  was  his  agent,  the  rule  ought 

equally  to  apply  in  favor  of  the  husband,  when  he  and  a  third 

person,  by  the  contract  between  them,  have  mutually  referred 

to  an  act  in  which  she  was  to  be  a  party. 

The  disposal  of  this  point  goes,  in  a  great  degiee,  to  put  an 
end  to  all  the  questions  raised  in  the  bill  of  exceptions,  as  they 
principally  depend  upon  it.  There  was  another  point,  how- 
ever, on  which  some  reliance  seemed  to  .be  placed  by  the 
counsel,  though  we  cannot  perceive  any  force  in  it.  This  was 
respecting  the  answer  given  by  John  Robinson,  a  witness  on 
the  part  of  the  defendant,  to  a  question  put  to  him  on  the  part 
of  the  defendant,  as  to  a  confession-  of  the  plaintiff.  There  is 
no  principle  in  the  law  of  evidence  better  settled,  than  that, 
if  you  will  examine  as  to  the  confession  of  a  party,  you  must 
take  the  whole  confession  together.  You  cannot  take  part 
and  reject  part. 

Judgment  for  the  plaintiff. 


Brisban  akd  Brannan  against  Caines, 

THIS  was  an  action  of  assumpsit  for  goods  sold  and  deliv-  An  action  of 
ered.  The  defendant  pleaded,  1.  Non  assumpsit;  2.  That  !J,X^d,&c' 
the  goods  mentioned  in  the  plaintiffs'  declaration  were  law-  brought  by  A, 
books,  and  that  Isaac  Riley,  at  the  time,  &c.  carried  on  the  pfe^ded^*  th^t 
trade  and  business  of  a  bookseller,  by  the  plaintiffs,  under  the  the  suit,  though 
firm,  &c.  but  in  truth,  for  the  account  and  profit  ofHiley,  and  ^^^f^^^J"  *^^ 
that  while  Riley  so  carried  on  the  trade,  he,  by  the  plaintiffs,  was,  in  truth] 
under  the  firm,  &c.  sold  *and  delivered  the  books  to  the  de-  [  *46] 
fcndant,  &c.     And  that  Riley,  before  the*  commencement  of  brought  by  c, 
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ALBANY,     the  suit,  being  indebted  to  Thomas  FaitHihUd,  by  BrBnnof',, 

January,  1813.   ^^^^  ^f  |jjg  plaintiffs,  BS  his  agent,  and  as  acting  attorney  of 
^^Gardwer^  the  firm,  (fee.  assigned  to  Fairchild  his  account  and  demand, 
V.  through  the  plaintiffs,  under  the  said  firm,  against  the  defend- 

Gardner.  ^^^^  j^  payment  of  a  debt  due  from  Riley  to  Fairchild ;  and 
who  was  the  that  the  present  suit  was  brought  by  Fairchild,  in  the  name 
Md^uitimateiy  o(  the  pkiutiffs,  for  the  purpose  of  enabling  him  to  satisfy 
benefidaiiy  in-  his  demand,  or  somc  portion  thereof,  against  Riky,  who 
suin'^and^thai  's  the  person  really  and  ultimately  beneficially  interested  in 
before  the  com-  this  suit ;  and  that  at  the  time  of  the  commencement  of  this 
Srs'uMhede^-  suit,  Rihy  was  indebted  to  the  defendant,  in  the  sum  of  1,000 
mand  'against  dollars,  for  work  and  labor,  &c.  money  lent,  money  paid,  and 
Msi^d  io^D.  nioney  had  and  received,  <fec.  with  a  verification, 
by  *c.  in  the  The  plaintiffs  replied  that  Riley  did  not,  by  the  plaintiflfe, 
satUfy^^a^debt  uudcr  the  firm,  <fec.  or  otherwise  howsoever,  sell  and  deliver 
due  fromO.  to  to  the  defendant,  the  books,  being  the  goods,  &c.  in  their 
to  sui?  was  declaration  mentioned,  in  manner  and  form,  &c.  and  this  they 
brought  in  the  prayed  might  be  inquired  of  by  the  country,  &c. 
mereV  to  e^a'  '^^'^  defendant  demurred  specially  to  this  replication,  be- 
bie  D;  to  obtain  causc  it  did  uot  travcrso,  or  confess  and  avoid  the  matters 
suclTdebt-  and  alleged  in  the  defendant's  second  plea;  and  because  the  mat- 
that  at  the' time  ter  so  replied  by  the  plaintiffs  is  matter  of  evidence,  and  ought 
mencelnenrof  ^^^  ^^  ^®  pleaded,  and  that  no  material  issue  could  be  taken 
the  suit,  and  on  the  plea,  &c.  The  plaintiffs  joined  in  demurrer. 
waf  iudlbted  to  Cairns,  in  support  of  the  demurrer.  He  cited  1  Term  Rep. 
him,  B.,  in  a  619.  3  Johns.  Rep.  263.  8  Johns.  Rep.  152. 
^TwThSS;       »S7o^^n,  contra. 

that  the   plea      Per  Curiam.    It  will  be  unnecessary  to  attend  to  the  repli- 
avwring  *"that  ^^^^^j  for  there  is  one  objection  fatal  to  the  special  plea,  and 
the  debt  alleged  that   is,   that   the   defendant   does   not    aver    that  the  debt 
c.  *To  %^.  ^wM  against  Riley,  which  he  pled.ds  as  a  set-off,  was  contracted 
contracted  pri-  prioT  to  the  assignment  to  Fairchild.     He  only  says  that,  **  at 
^J<nlL^to  !>.',  ^^^  ^^^^  ^f  *®  fiJ>"g  ^^^^^  *>*W  in  this  suit,  and  long  before," 
for  whose  bene-  Rilcy  was  indebted  to  him ;  now  turn  constat,  but  that  RUey^S 
brought"'*  ^"  ^^^^  ^^  contracted  long  after  the  assignment,  and  if  it  wa«, 
then  the  demand  so  assigned  ought  not  to  be  affected  by  it 
FairchUd  took  from  Ri&y  the  debt  of  the  defendant,  subject 
[  *  47  ]         to  all  the  equity  then  existing  *against  it,  and  to  the  mutual 
dealings  then  subsisting.     Its  force  and  security  were  not  to 
be  impaired  by  a  subsequent  dealing  between  Riley  and  the 
defendant.     The  plaintiffs  are,  accordingly,  entitled  to  judg- 
ment upon  the  demurrer. 

Judgment  for  the  plaintiffs. 


Gardner  and  others,  against  Gardner  and 

OTHERS. 

noV'est^^tuL      THIS  was  an  action  of  covenant.     The  declaration  stated 
jMits  the  deed  that  the  plaijQtiffs  purchased,  on  the  22d  August,  1806,  of 
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Mary  Gardner^  widow  of  JV.   Gardner,  deceased,  all  hey    ALBANY, 
right  of  dower  in  the  real  and  personal  estate  of  her  husband,  ^»^^J|j7j^^J^ 
for  which  they  gave  their  obligation  to  the  widow,  for  six  hun-     Gardner 
dred  and  twenty-five  dollars ;  and  the  defendants,  on  the  6th     gardwer 
October,  1806,  by  a  certain  instrument,  &c.  under  their  hands 
and  seals,  covenanted  and  agreed  to  and  with  tlie  plaintifls,  ooiv  in  issue, 
that  the  defendants,  in  consideration  that  the  plaintiflfe  would  Jg?  nee/^tot 
convey  to  the  defendants  their  proportion,  to  wit,  one  third  of  prove      other 
the   dower,   purchased  as  aforesaid,  the  defendants   would,  hir™^deciara" 
thereupon,  immediately  pay  one  third  part  of  the  obligation  to  Uon.  («) 
Mary  Gardner;  and  the  plaintiffs  averred  that  they  did,  on,  of^g^Jeirs^^JJf 
&c.  convey  to  the  defendants  their  proportion,  to  wit,  one  a.,   deceased, 
third  of  the  right  of  dower,  purchased  of  Mary  Gardner,  ^dof E"wdow 
which  the  defendants  received,  ifec.     Yet,  &c.     The  defend-  her    right    of 
ants  pleaded  non  est  fadmn,  ^""^'f^  ^"^  V*® 

.',.,      ,         ,%      .^      >v        11       •  estate,  for 

At  the  trial,  the  plamtitis  ofiered  the  mstrument  or  covenant  which  they 
executed  by  the  defendants,  and  which  was  written  at  the  f^^'^  ^  ^dlw° 
bottom  of  another  instrument,  executed  by  the  plaintiffs  as  agreed  to  let 
follows  :  "Whereas  we  the  subscribers  have  purchased  of  our  |,"ir3^^®to^^^M 
step-mother,  Mary  Gardner,  widow  and  reUct  of  Nathaniel  equaiparticipa- 
Gardner,  our  late  father,  deceased,  all  her  right  of  dower  in  fi°"of^  {he^^u^I 
and  to  the  estate,  both  real  and  personal,  of  the  said  N,  Gard-  chase,  on  tLir 
ner;  and  whereas  three  of  the  heirs  of  the  said  estate,  to  wit,  ^r^*oftio„***of 
(the  defendants,)  being  absent,  are  not  concerned,  at  present,  the  purchase- 
in  the  said  purchase,  these  are,  therefore,  to  certify  that  we  Jl^^oTi^er  heirs 
hereby  promise  and  engage  for  ourselves,  our  heirs,  &c.  to  covenanted  'Ho 
permit  the  said  absent  heirs  to  come  in  with  us,  a»d  derive  P^ftion^  of  The 
equal  advantages  with  us  in  the  said  purchase,  when  they  or  obligation  to 
either  of  them  shall  signify  to  us  their  desire  so  to  do,  by  {^fs  waT held  a 
paying  their  just  proportion  of  the  purchase-money,  which  we  mutual  cove- 
*have  engaged  to  pay  for  the  said  dower,  amounting  to  ^ix  [  *  48  } 
hundred  and  twenty-five  dollars.     Witness,"  &c.  nant    hetween 

The  covenant  of  the  defendants  w£^  in  the  following  words:  ({l^t^Jh^'w^d 
"The  undersigned,  L,  G.,  J,  G.  and  A.  JB., become  mcluded  widow w&s  us- 
in  the  above,  and  are  to  pay  their  proportion  of  tfie  obligation  designate^  the 
to  the  mdow,  a^id  receive  their  proportion  of  her  dower,"  obligation  in- 
Witness,  &c.  ^  ^^^^• 

The  defendants'  counsel  objected  to  the  giving  this  instru^- 
ment  in  evidence,  beqause  it  was  a  covenant  with  the  widow, 
and  not  with  the  plaintiffs ;  and  because  the  covenant  was 
several  and  not  joint. 

The  objection  was  overruled  by  the  judge.  The  defendants 
moved  for  a  nonsuit,  on  the  ground  that  as  by  the  agreement,  ^^j  yide  Laub 
the  defendants  were  to  pay  the  one  third  of  the  obligation  to  v.  Druse,  4 
the  widow,  on  their  receiving  one  third  of  her  dower,  it  w&s  u^%aie%\ 
incumbent  on  the  plaintiffs  to  prove  that  the  defendants  had  RooseveU,  9 
received  the  one  third  of  the  dower,  and  no  such  proof  being  §y}^^^'^j(^l 
offered,  the  plaintiffs  were  nonsuited.  veitv,  FuUon'4 

A  motion  was  made  to  set  aside  the  nonsuit  and  for  a  new  Tif^'j^oJlwv; 
trial.  wW«,4iWd! 

Swift,  (cff  the  plaintiffs,  contended,  that  this  was  a  covenant  ^^^^  u 
to  pay  to  the  plaintiffs,  not  to  the  widow ;  the  word  wtidow  Johns.  Jiep.9Z, 
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ALBANY,     being  used   only  by  way  of  description   of    the   obligation 
January,  1813.  intended ;  and  that  the  plaintiffs,  on  the  issue  of  non  est  fac^ 
EuscuTORsoF  ^wm,  were  not  bound  to  prove  the  averments  in  the  declaration 
ScHooHMA-    He  cited  Laws  on  Phading,  113.     Tidd,  593.     Peake's  Ev 

"^        St66.  (285.)     8  Term  Rep,  282. 
Clmendorf.       Rugghs,  contra,  insisted,  that  the  plaintiffs  having  stated  a 
condition  precedent,  were  bound  to  prove  it ;  and  that  the 
instrument  was  for  the  benefit  of  the  widow,  who  might  main- 
tain a  suit  upon  it. 

Per  Curiam.  The  plea  of  non  est  factum  only  put  the 
deed  in  issue,  and  it  was  not  requisite  for  the  plaintiffs  to 
prove  their  averments.  The  authorities  cited  (Tidd  and- 
Peake)  establish  this  rule.  The  covenant  declared  on  anck 
produced,  was  to  the  plaintiffs  and  not  to  the  widow.  The 
term  widow  is  used  in  it  only  to  designate  the  obligation,  of 
which  they  were  to  pay  their  proportion.  The  covenant  was 
a  counterpart  to  one  made  by  the  plaintiffs  in  favor  of  the 
[  49  J  defendants,  and  was  to  meet  the  proposition  *contained  in  the 
plaintiffs'  covenant.  Both  covenants  were  mutual  between 
the  heirs.  The  nonsuit  must  be  set  aside  and  a  new  trial 
awarded,  with  costs  to  abide  the  event  of  the  suit. 

New  trial  granted. 


Executors  of   Schoonmaker  against  Elmendorf 
AND  another,  Survivors  of  Dewitt. 

r^n^to"!.^  THE  writ  of  scire  facias,  in  this  cause,  stated  that  Thomas 
his  wife,  con-  Schoonmaker  and  Wyntje  Schoonmaker,  the  testatrix,  recov- 
fheh^^^iainten-  ®'®^  judgment  against  the  defendants,  in  this  court,  in  August 
ance,  during  term,  1805,  for  2,500  dollars  debt,  sad  seventy-four  dollars 
several*"  Uves  ^"^  fourteen  ccuts  damages  and  costs ;  and  that  afterwards 
It  was  held  to  Thomas  died,.and  the  testatrix  survived  him  ;  that  aflerwards, 
^d*lhat*^a^?uu  ^"  the  23d  of  July,  1811,  the  testatrix  died,  having  first  made 
might  be  bro't  her  will,  and  thereby  appointed  the  plaintiffs  her  executors, 
husband*^^  Md  *^^' '  ^^^^  ^^^  judgment  was  recovered  on  an  obligation,  dated 
wife  jointly,  the  5th  of  September,  1797,  executed  by  Dewitt,  in  his  life- 
menfon  sich^a  ^'™^'  ^"^  ^^^  defendants,  for  the  payment  of  2,500  dollars, 
bond  in  favor  Conditioned  that  the  obligors  should,  during  the  natural  lives 

and^Jlrr^^ihe  ^^  '^^  ^^^  ^'  ^^^^^^''^f^^^^i  provide  them  with  competent 
husband  'died,  and  Sufficient  support  and  maintenance,  &c.  fit  and  conve- 
the^  wife'^^ed^  uicut  for  such  aged  persons,  or  should  pay  to  them  yearly, 
and  it^was  held  during  their  natural  lives,  the  sum  of  sixty-five  dollars  and 
tora  S^^the^'w^ife  ^^^  cents,  and  after  the  death  of  either  of  them,  the  sum  of 
migh°  br?ng '  a  thirty-two  dollars  and  fifty  cents,  to  the  survivor,  yearly  fof 
anreja^as  on  life ;  that  the  suit  ou  which  the  judgment  was  obtained,  was 
mere  F"piea  Commenced  in  November  term,  1803,  for  a  breach  of  the  con- 
wgins  in  abate-  ditiou  of  the  boud ;  that  the  plaintiffs  suggested  other  breaches 
SudesTn  bar*,  H  of  the  Condition,  during  the  lives  of  T.  and  W.  Schoonmaker, 
•nay  bo  «n-  and  since  the  death  of  W.  Schoonmaker;  the  scire  facias 
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was  for  the  defendants  to  show  cause  why  execution  should     Albany, 
not  issue  on  the  judgment  for  the  damages  sustained  by  such  ^^""^'y'  ^^^^ 
further  breaches.     Scire  feci  having  been  returned,  the'  de-  ExEcuT«itsoF 
fendants  prayed  judgment  of  the  writ,  because,  before  the    Schookma- 
issuing  out  of  the  writ  of  scire  facias^  and  before  the  judg-        ^y^ 
ment,  and  before  the  giving  the  bond,  W.  Schoonmaker,  the  Elmendorf 
testatrix,  was  a  feme  covert,  the  wife  of  T.  Schoonmaker,  and  gidered  a  pica 
so  remained  covert^  until  her  death,  with  a  verification,  &c.  mbar:  and  if  a 


demurrer        to 
-_,.__  _  _  such  a  plea  con- 

and  maintain  their  said  action,  &c.  eludes  in  bar, 


Wherefore  they  pray  judgment,  if  the  plaintiffs  ought  to  have  suchT^eacon- 


*To  this  plea  the  plaintiffs  demurred;  L  Because  the  fact         [*50] 
of  coverture  was  immaterial,  as  the  judgment  was  recovered  ^j^^    .  ^    ^^^ 
by  T.  and   fT.  Schoomaaker  jointly,  and   W.  Schoonmaker  win  be  final 
survived  her  husband,  T.  Schoonmaker;  2.  Because  the  plea 
commences  with  praying  judgment  of  the  writ,  and  concludes 
with  praying  judgment  of  the  action,  &c.     The  defendant 
joined  in  the  demurrer. 

P.  W,  Raddiffy  in  support  of  the  demurrer.  The  suit  was 
originally  well  brought  in  the  name  of  the  husband  and 
wife,  she  having  a  meritorious  cause  of  action.  {Chit,  on 
Plead.  19,  20.    2  Bl.  Rep.  1236.    Selw.  N.  P.  24. 308, 309.) 

If  the  defendant  meant  to  avail  himself  of  the  objection  as 
to  a  part  of  the  plaintiffs'  demand  accruing  during  the  life  of 
the  husband,  he  ought  to  have  pleaded  the  coverture  in  abate-- 
ment  to  that,  and  in  bar  as  to  the  residue  accruing  since  the 
death  of  the  husband.     (Chit,  on  Plead.  443,  444.) 

The  plea  begins  in  abatement,  though  it  concludes  in  bar, 
and  is,  in  truth,  a  plea  in  abatement.  The  matter  on  which 
the  defendant  relies  in  his  plea,  existed  antecedent  to  the 
judgment,  and  if  pleaded  at  all,  might  have  been  pleaded  be- 
fore ;  and  it  is  a  settled  rule  that  nothing  can  be  pleaded  to  a 
scire  facias  on  a  judgment,  but  what  has  accrued  since  the 
judgment. 

As  the  plaintiffs  have  demurred  in  bar,  and  the  demurrer 
concludes  in  bar,  the  judgment,  in  this  case,,  must  be  final. 
(Chit,  on  Plead.  457,  Bac.  Abr.  Abatement,  P.  Com.  Dig. 
Abatement,  I.  15.) 

Sudam,  contra.  The  plaintiffs,  as  executors,  have  issued  a 
scire  facias,  and  assigned  breaches ;  but  they  ought  first  to 
have  issued  a  scire  facias  to  revive  the  judgment  in  their 
favor,  as  the  executors  of  the  surviving  obligee.  The.  plain- 
tiffs proceed  under  the  statute,  and  they  must  be  held  strictly 
to  its  provisions.  Before  they  proceed  for  damages,  they  must 
first  show  their  right  as  executors,  which  can  only  be  done  by 
a  scire  facias  in  their  favor.  This  objection  is  fatal  to  the 
suit.  The  plaintiffs  should  have  prayed  to  have  the  judgment 
revived  in  their  favor  as  executors ;  but  they  pray  only  for  an 
execution  for  the  damages. 

Radcliff,  in  reply,  said,  the  defendants  ought  to  have  plead- 
ed in  abatement  that  the  plaintiffs  were  not  executors ;  and 
not  having  done  so,  they  admit  them  to  be  executors,  and  can- 
not now  raise  this  objection. 
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ALBANY, 
Januaiy,  1819. 

Browit 

V. 

Vah  Dxuzkr. 


Per  Curiam.  The  bond  was  given  to  the  husband  and 
wife  ^jointly,  for  their  maintenance,  during  their  joint  and 
separate  lives.  The  wife  was  properly  a  party  to  the  bond, 
for  she  had  a  distinct  interest,  aBd  one  which  was  istefided  to 
survive  to  hm^  if  she  survived  her  husband.  There  can  be  no 
doubt  that  the  bond  ao  taken  was  valid,  and  that  the  husband 
and  wife  might  join  in  a  suit  upon  it.  {Stra.  230.  Cra..  Jue^ 
77.)  The  cmgiaal  suit  and  judgment  being  in  favor  of  them 
jointly,  the  interest  in  the  judgment  survived,  of  course,  to 
her,  as  the  survivor ;  and  the  scire  fades  was  weU  brought 
by  her  executors.  The  scire  facias  states  every  fscX  requisite 
to  show  that  the  plaintiiTs  were  entitled  to  execution  upon  the 
judgment,  and  the  defendants  were  warned  to  show  cause 
why  execution  should  not  be  had.  There  is  no  error,  at  least 
in  substance,  in  the  sHrt  facias ;  and  as  the  plea  concludes 
in  bar,  thou^  it  begins  in  abatement,  it  is  to  be  taken  as  a 
plea  in  bar.  (1  Ld,  Raym,  593.)  It  rests  whoUy  on  the 
fact  that  the  bond  was  taken  to  the  husband  and  wife,  during 
coverture ;  and  this,  ^  has  already  been  observed,  is  not  a 
well  founded  objection,  for  the  joint  interest  of  the  wife  ap- 
pears upon  the  face  of  the  condition  of  the  bond ;  and  thai 
this  would  be  sufficient  to  support  a  joint  obligation  to  &e 
husband  and  wife  and  a  judgment  thereon,  seemed  to  be 
admitted  in  the  case  of  Btdgood  v.  Way  and  ffye.  (2  BL 
Rep.  1236.)   . 

Judgment  for  the  plaintiffs. 


An  action  of 
dobt  was 

brought  on  a 
recognisance 
taken  on  a  plea 
of  title,  in  a  suit 
before  a  justice 
of  the  peace, 
the  condition 
of  which    was 

[*52] 

that  if  the  plain- 
tiff should  com- 
mence a  suit  in 
the  next  Court 
of  Common 
Pleas,  for  the 
trespass,  the  de- 
fendant would 
appear,  and 
put  in  special 
bail,  in  the 
Court  of  C.  P. 
in  20  days,  &c. 
The  plaintiff 
evened  that  he 
did  commence 
in     action  of 


Bbown  against  Vajx  Dkuzjeih* 

IN  error,  from  the  Court  of  Common  Pleas  of  Orange 
county.  The  plaintiff  in  error  brought  an  action  of  debt  in 
the  court  below,  against  one  Reynolds  and  the  defendant  in 
error ;  and  the  former  was  returned  not  found,  and  the  latter 
in  custody,  &c.  The  declaration  was  on  a  recognisance  taken 
the  29th  of  Julv,  1809,  before  a  justice,  in  the  penalty  of 
fifty  dollars,  to  the  plaintiff,  and  which  recited  .that  the  plain- 
tiff had  sued  Reynolds  ^before  the  justice,  in  an  action  of 
trespass,  and  that  R.  put  in  a  plea  of  title  in  writing ;  the- 
condition  of  the  recognisance  was,  that  if  jB.  should  sue  jB. 
before  the  next  Court  of  Common  Pleas,  JR.  should  appear  and 
put  in  special  bail,  within  twenty  days  after  the  first  day  of 
the  next  term  of  the  Court  of  Common  Pleas,  &c. ;  and  the 
plaintiff  averred  that  he  did  not  commence  an  action  of  tres- 
pass against  JR.  in  the  next  Court  of  Common  Pleas,  «fec.  as 
by  the  record  thereof  remaining,  &c.  appears ;  and  that  j?. 
did  not  appear  and  put  in  special  bail,  &c.  whereby,  &c.  The 
defendant  pleaded  nil  del>et^  to  which  a  notice  was  subjoined 
that  he  would  give  in  evidence  at  the  trial,  that  the  plaintiff, 
before  the  commencement  of  the  suit,  to  wit,  on  the  1st  of 
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September y  1809,  discharged  the  defendant  of  and  from  the     Albany, 

recognisance,  &C.  January,  I813. 

At  the  trial,  the  plaintiff  proved,  by  the  justice,  the  taking  ^"^^^^^^^T^ 
of  the  recognisance,  and  offered  to  prove  the  commencement  of  v. 

the  suit  in  the  Common  Pleas,  as  stated  in  his  declaration ;  and  ^*^^  !>«»««* 
offered  in  evidence  a  record  of  the  Court  of  Common  Pleas  with  trespass  in  the 
a  placitum  of  the  first  Tuesday  of  September,  1809 ;  stating  a  J?*'  p^'^'^s^i 
capias  issued,  returnable  on  that  day,  and  the  return  of  non  prout  patet  per 
est  inverdus  thereon;  and  the  award  of  an  alias  capias  '^^ i^t^w' bei'd, 
returnable  on  the  first  o(  December.  The  defendants  objected  that  whether 
to  the  admission  of  the  record  as  evidence  of  the  issuing  the  guc^iuri^wrU 
capias ;  and  the  plaintiff  offered  to  prove  by  parol,  the  issuing  returnable  at 
the  writ,  to  which  the  defendants  objected,  unless  the  writ  was  lJfc"p!  oPnof 
produced ,  and  the  court  refused  to  admit  the  parol  proof,  un-  was  a  question 
less  the  plaintiff  would  prove  facts  that  would  bring  home  the  ^^le^^y  a%ryt 
knowledge  of  the  issuing  of  the  writ  to  the  defendants.  The  and  not  by  re- 
plaintiff  then  offered  to  prove,  that  the  capias  was  issued  and  st°a'^dine°^'"ihe 
delivered  to  the  sheriff,  before  September  term,  1809,  and  that  useless  aver- 
Reynolds  kept  out  of  the  way,  and  declared  he  would  not  be  "^^^^  ''iJ!'''^. 
taken,  &c. ;  that  the  officer  who  had  the  writ  was  dead,  cordum;  that 
and  the  writ  lost.  This  evidence  was  also  objected  to,  and  }jj®  c^*^p^^^ 
overruled  by  the  court.  A  bill  of  exceptions  was  tendered  to  not  couciisive, 
the  opinion  of  the  court,  on  which  the  writ  of  error  was  6^100  ^the'tarty 

brought.  •  to  deny  the  fact 

ftsA,  for  the  plaintiff  in  error.  •  pfaS"'Vrom 

Ross,  contra.  proving    it    by 

Per  (Curiam.  The  question  arising  upon  the.  trial  was,  ^*'"^'* 
whether  the  plaintiff  Brown  had  sued  out  a  writ  before  the 
September  term  of  the  Common  Pleas,  according  to  the  condi- 
tion of  the  recognisance.  *This  was  a  question  of  fact  triable  f  *  53  ] 
by  jury,  and  not  by  record,  notwithstanding  the  averment  of  ' 
prout  patet  per  recordum.  The  entry  on  the  record  could 
not  be  conclusive  of  that  fact ;  for  then,  as  was  observed  in 
the  casie  of  Conry  v.  Jacob,  (1  Sid.  220,-)  upon  a  similar 
question,  it  would  be  in  the  power  of  an  attorney  to  make  an 
entry  upon  record  of  the  issuing  of  the  writ,  though  the  writ 
had  never  issued.  Such  an  entry  is  like  a  c&mmittitur  enter- 
ed of  record.  It  does  not  estop  the  party  to  deny  the  fact, 
and  it  shall  be  tried  per  pais,  and  the  record  is  but  evidence 
and  not  conclusive.  (Keeling,  Ch.  J.  in  Middleton  v.  Manu- 
captors  of  Sylvester,  1  Sid.  216.)  In  this  case  there  was 
not  only  a  record  of  the  award  of  the  writ,  which  was  suffi- 
cient to  satisfy  the  unnecessary  averment  in  the  declaration, 
but  parol  proof  was  also  offered  to  show  the  fact,  and  that  the 
deputy-sheriff  had  made  attempts  to  serve  the  writ,  and  that 
he  was  now  dead  and  the  writ  lost.  There  does  not  appear  to 
be  any  good  objection  to  this  testimony.  It  went  to  supply  the 
non-production  of  the  writ,  and  ought  to  have  been  received. 
It  was  not  analogous  to  those  cases  in  which  the  record  is  the 
sole  and  exclusive  test  of  a  feet. 

Judgment  reversed. 
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jm^^s  Gardner  against  Humphrey, 

^"gTpdhbr^  in  error,  from  the  Court  of  Common  Pleas  of  Orange 
y-  county.  Humphrey  brought  an  action  of  replevin,  in  the 
HuMFHBiT.  ^^^^  below,  against  Gardner,  "  for  that  Gardner,  on  the  2d 
Adeciaraiion,  Majf,  1811,  at  the  town  o(  Newburgh,  iTk  the  county  of  Or- 
TuiS^^^e  ^^S^y  within  the  jurisdiction  of  the  court,  in  a  certain  dwelling- 
certain  within  house,  took  the  goods  and  chattels  (specifying  them)  of  Hunt" 
totn^"bTihe  P^^y^  *"^  unjustly  detained  them,''  &c. 
omission  may  There  was  avowry  by  G.  that  H.  was  "  his  tenant  of  the 
be  cured  by  dwelling-housc  in  which,"  &c.  and  had  held  it  for  a  year  for 
[  *  54  ]  the  rent  *of  one  hundred  dollars,  which  was  due,  and  avowed 
the  defendant's  ^^^^  ^®  ^^^^  ^^^  goods,  &c.  in  the  dwelling-housc,  in  which, 
pleading  over.  &c.  as  a  distress  for  the  rent,  &c.  with  a  verification. 
def^Mdrm  '*in  '^^^  plaintiff  pleaded  in  bar  to  the  avowry,  that  he  did  not 
avowry  stales  hold  and  cnjoy  the  dwelling-house,  in  which,  &c.  as  tenant 
t^e  o^'pUce  ^^^^^^^  to  the  defendant,  &c.  in  manner  and  form,  &c.  and 
the  plaintiff  tendered  issue  to  the  country. 
lllo^]»^o'^«^'^k!      At  the  trial,  the  defendant,  to  maintain  his  avowry,  offered 

the  place  m  the  ,',  !.•/*•  i  t    n      i  t* 

avowry,  though  to  provc  that  the  plamtiff  was  tenant  to  the  defendant  of  a 
with  c^ertahuy  ^®"'t**'^  housc  in  Coldenstreet ,  in  Newburgh,  for  one  year, 
in  his  deciara-  ending  the  Ist  May,  1811,  at  the  rent  of  one  hundred  dollars 
the"  '^plaintiff  ^  Y^^^y  ^^^  ^^^^  ^^^  same  rent  was  due  and  payable  to  the 
docs  not  trav-  defendant  on  the  1st  May,  1811,  and  for  which  he  took  the 
erse  the  place  goods  of  the  plaintiff,  &c.     The  counsel  for  the  plaintiff  ob- 

m  the  avowry,  p  ,.  i«»i  i  i         t    n      i      '  ii»  i 

but  joins  issue  jected  to  this  evidence,  unless  the  defendant  would  show  also 
^e  ^^HITm  ^^^^  ^^^  taking  of  the  goods,  &c.  was  in  the  house  in  Colden- 
is  rendered  im-  strcet,  of  which  the  plaintiff  was  tenant,  &c.  And  it 
material  |^_  and  ^j|s  admitted  that  the  taking  of  the  goods,  &c.  was  in  a  house 
may  shSw  "the  of  the  plaintiff  situate  in  Firet-Street,  in  Newburgh,  to 
^oodfin**anouii^  which  the  goods  had  been  removed,  by  the  plaintiff,  from 
er^piace^than  the  house  in  Colden-street ,  a  few  days  before  the  1st  May, 
the  house  de-  igM    and  before  the  rent  became  due  and  payable.     And  the 

miseci        esDe~ 

ciaiiv 'where  the  court  bclow  decided  that  the  place  of  taking  the  goods  was 
SJTved'^^' from  "f^^*^*^^'?  *^^  ^^^^  *®  defendant  must  show  that  the  taking  of 
suX  house)  the  goods,  &c.  was  in  the  house  in  Colden-^treei,  of  which 
un^ff  ^**^aud  *^^  plaintiff  was  tenant  to  the  defendant,  &c.  To  this  opin- 
were*  '  seized  iou  the  couuscl  for  the  defendant  tendered  a  bill  of  exceptions, 
th''***aft^  ^*y*  because  the  goods  having  been  taken  within  thirty  days  after 
i?the '^piain-  the  rent  became  due,  the  place  of  taking  was  immaterial,  &c. 
^'akrth"^  ^^  The  jury,  under  the .  direction  of  the  court,  found  a  verdict 
material^  ^  *he  for  the  plaintiff,  that  he  did  not  hold  and  enjoy  the  said  dwd- 
must,  in  his  |ing-faouse,  in  which,  &<;.  as  tenant,  &c,  and  assessed  the 
fcpHcation''  ?o  damages  of  the  plaintiff,  &c.     On  which  the  court  below  gave 

the        avowry,   judgment. 

tSIng^in  tho  Ftsk,  (oT  the  plaintiff  in  error.  He  cited  1  Saund.  347.  n. 
place  alleged,  (1.)  Jfoft.  16.  Moorc,  678.  Carth.  373.  2  Salk.  569.  6 
"ndtakrS  Aforf.  1.    Ld.  Smym.  569.  922. 

thereon,  (a)  R08S,  coutra,  citcd  1  Chitty's  PI  364.     1  Saund.  347.    5 

{a)  Jacks^  Com,  Dig.  PI  3  K.     4  Bac.  Abr.  389.     1  Johns.  Rep.  380 
Mm^^R^A  2  Johns.  Rep.  446.     8  Went.  PI  126.     2  Saund.  284.  n. 
r*551  *Per  Curiam.     The  declaration  did  not  state  the  place 
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within  the  town,  with  any  certainty.  It  was  held  in  Read  v.  Albany, 
Hawke,  {Hob.  16,)  that  the  declaration  in  replevin  must  con-  ^®]JI1!!7^^ 
tain  a  place  certain  within  the  town,  or  it  would  be  bad  on  VafW^^k- 
demurrer,  but  it  was  there  admitted  that  the  defendant  might  ^^^ 
cure  this  omission  by  pleading  over,  and  not  relying  on  the  overseers 
exception.  Here  the  defendant  in  his  avowry,  states  the  tak-  o'  Kihostoh 
ing  to  have  been  in  a  place  which  is  apparently  consistent 
with  that  mentioned  in  the  declaration,  but  the  defendant 
ascertains  the  precise  dwelling-house  intended,  by  saying  it  was 
the  one  that  the  plaintiff  had  occupied  as  his  tenant  under  a 
stipulated  rent.  The  plaintiff,  in  his  ple$i  in  bar,  might,  per- 
haps, (though  he  had  not  described  with  any  certainty  the 
dwelliqg-house  in  his  declaration,)  have  traversed  the  place  in 
the  avowry.  This,  however,  he  did  not  do.  He  did  not  join 
issue  on  the  place,  but  denied  the  tenancy  or  holding  under 
the  defendant,  and  thus  rendered  the  locus  in  quo  immaterial. 
No  person  would  have  supposed,  from  the  issue,  that  if  a 
tenancy  existed  in  a  dwelling-house  in  Newburgh,  and  rent 
was  in  arrear,  that  the  avowry  would  not  have  been  maintain- 
ed. The  plea  went  to  the  merits,  but  the  place  is  not  of  the 
merits,  for  if  the  goods  be  removed,  "  leaving  the  rent  unpaid," 
they  may  be  seized  any  where  within  thirty  days  thereafter. 
(Sess.  11.  c.  37.  s.  13.)  It  was  said  by  BHan  and  Starkey, 
m  22  Edw.  IV.  51.  a.  that  if  the  defendant  avow  in  one  place, 
and  the  plaintiff  say  the  taking  was  in  another  place,  and 
name  it,  he  must  traverse  the  taking  in  the  place  in  the  avowry. 
If  the  plaintiff  means  to  make  the  place  material,  he  must 
do  so  in  his  plea  in  bar,  or  replication  to  the  avowrv,  and 
join  issue  Upon  the  place,  and  so  are  the  precedents.  [Rast- 
aU^  554,  555,  556.)  It  was,  therefore,  sufficient,  upon  the 
trial  of  tTiis  cause,  for  the  avowant  to  have  proved  what  he 
offered  to  prove,  without  going  farther,  and  showii^  that 
the  distress  was  made  in  tl»e  very  bouse  so  demised.  The 
place  of  the  taking  was  not  the  point  on  which  issue  was 
joined.  The  plaintiff  had  admitted  the  takii^  to  be  where 
the  avowant  had  alleged  it^  and  had  only  put  in  issiue  the  feet 
of  the  tenancy. 

The  judgment  below  must  be  reversed,  aiid  the  plaintiff  in 
error  is  at  liberty  to  have  the  record  rpmHted,.or  a  mnire  de 
novo  awarded  at  the  Orange  circuit. 

Judgment  irevBrsed* 


*Van  Wagejtek  agaimt  Thje  Overseers  of  the        [  *  66  ] 
Poor  of  Kotjgstojt, 

IN  error  from  the  General  Se@i^ons  of  the  Peace  of  Ulster    The  Court  of 

county.  General      Ses- 

AppUcati<Hi  was  made  by  the  delendajxts  in  error  to  the  ^ace  have  no 
General  Sessions  of  the  Peace  ia  U&ter  xjounty,  f<Mr  an  ptder  ^^^^-^^ 
of  filiation  and  maintenance  against  Van  Wagenen,  ^  Ihe  S^^^fiUat^ 
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ALBANY,     putative  father  of  a  bastard  child.     It  appeared  that  one  of 

Jwmary,  1813.  the  justices  of  the  peace  of  the  county  had,  on  the  2d  Janua- 

^^JJTwIoK^  ^>  1812,  upon  the  examination  of  the  mother  of  the  child, 

KXN         issued  a  warrant,  under  the  second  section  of  the  act,  (se$s.  24. 

OvKESBias    C'  ISO  ("*)  f^'  ^^^  relief  of  cities  and  towns  from  the  mainte- 

ar  KiHQSTOH.  nance  ot  Dastard  children,  on  which  Van  fVagenen  was  taken 

(«)  1    Rev.  ^^^  brought  before  the  justice,  and  no  indemnity  being  given, 

Stat,  G42. 8. 6.    rccognisance  was  taken  by  the  justice  for  his  appearance  at  the 

and      mainte-  next  General. Scssions  of  the  Peace. 

ofbMiard3\*^^      '^^^  recoguisance  with  the  examination  was  returned  to  the 

JK  seems  that  sessious,  but  not  the  warrant,  or  any  other  of  the  proceedings 

dii?o^   ^"was  b^f^^'®  ^^^  justice.     The  'counsel  for  Van  fVagenen  objected 

given   to    the  to  any  further  proceeding  in  the  sessions,  until  the  warrant 

Wa>»S°*in"such  ^^  produccd ;  but  the  justice  of  the  sessions  overruled  the 

case, '  by  the  objection.     The  overseers  then  offered  the  mother  of  the  child 

statute ^3  Car^  ^o  prove  Van  JVagenen  to  be  the  father,  &c.  in  order  that  the 

that  part  of  the  sessions  might  make  an  original  order  of  filiation  and  mainte- 

has   noi'^b^D  ^^^^^  >  ^^^  *^  ^^  objected  that  no  order  having  been  made 

enacted  here,    by  two  justices,  pursuant  to  the  first  section  of  the  act,  the 

Court  of  General  Sessions  of  the  Peace   had  no  power  to 

make  an  original  order  of  filiation,  &c.  but  the  objection  was 

overruled  by  the  court,  who,  on  the  examination  of  the  mother 

of  the  child,  made  an  order  of  filiation,  <fec.  and  directed  Van 

fVagenen  to  pay  to  the  plaintiffs  sixty  dollars  for  the  expenses 

of  the  maintenance  of  the  child,  from  its  birth  to  that  time, 

and  a  weekly  sum  for  its  future  maintenance. 

A  motion  was  made  to  quash  the  order  of  the  sessions;  1. 
Because  it  did  not  appear  to  the  sessions,  except  by  the  verbal 
statement  of  the  justice,  that  the  warrant  on  which  the  de- 
fendant below  was  taken,  issued  on  the  complaint  of  the 
plaintiffs  or  one  of  them. 

2.  Because  the  warrant  was  not  produced  to  the  Court  of 
Sessions,  so  that  the  sessions  might  judge  of  its  validity,  and 
of  the  proceedings  thereon. 
[*  57  ]  *3.  Because  the  Court  of  Sessions  had  no  power  or  authority 

to  make  an  original  order  of  filiation  and  maintenance. 
Hawkins  and  RuggleSy  for  the  plaintiff  in  error. 
Elmendorf  and  Sv4am,  contra. 

Per  Curiam.  The  objection  that  the  General  Sessions  had 
no  power  to  make  an  original  order  is  fatal.  Original  jurisdic- 
tion was  given  to  the  sessions  in  Englandy  by  the  statute  of  3 
Car.  I.  c.  4,  and  that  statute  has  never  been  re-enacted  with 
us.  It  was  resolved  by  the  K.  B.,  in  Slater's  Case,  (Cro.  Car.  ^ 
470,)  that  before  this  statute  of  Charles,  the  justices,  at  their 
sessions,  had  no  authority  to  meddle  in  the  case  of  bastardy, 
until  two  justices,  according  to  the  statute  of.  18  Eliz.  c.  3, 
had  made  an  order  therein.  In  the  modern  case  of  The 
King  V.  Greaves,  (Doug.  632,)  the  authority  of  the  sessions 
was  traced  to  the  statute  of  Charles.  Our  statute  {sess.  24 
c.  18)  seems  to  be  a  transcript  of  the  British  statute,  except 
the  single  section  relating  to  this  subject,  in  the  statute  of 
Charles  I.  Order  quashed. 
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Salisbury,    Executor,   &c.  against    Philips   and  January,  isis. 


Heirs,  &c. 


Fontaine 

V. 


THIS  was  an  action  of  covenant.  The  declaration  was  on  phcenix  Ins. 
the  following  instrument,  executed  by  Jacob  Philips,  the  an-  Company. 
cestor,  in  his  life-time,  to  the  plaintiff's  testator :  "  For  and  ^  ,  ^^  ^^ 
in  consideration  of  the  sum  of  twelve  pounds  to  me  in  hand  dorsemeut  on  a 
paid,  by  Abraham  Salisbury,  I  do  hereby  assign  over  to  him  {fjf  ®[,a„d"°wid 
and  his  assigns  for  ever,  all  the  estate,  right  and  interest,  which  seal,  assigned 
I  have  in  the  lands  described  in  the  within  lease ;  upon  this  ^^^  conJdera- 
condition,  if  I  shall  pay  to  the  said  Abraham  Salisbury,  by  the  tion  of*£i2^  all 
first  of  October  next,  the  aforesaid  sum  of  twelve  pounds  with  his  estate,  right 

,  ,.'.  ^^1  •ii«i  8"d  interest  m 

mterest,  then  this  assignment  to  be  void,  otherwise  he  may  the  lease  and 
sell  it,  and  from  the  money  retain  the  twelve  pounds  with  the  premises,   &c, 

'  .  .  •     1        ^  1     •  -XTT-^  "PO"   condition 

mterest,  paying  the  remainder  to  me  or  my  heirs.     Witness  that      if    A. 
my  hand  and  seal  the  1st  day  of  July,  1794."  «*»°"^^  P»y  '<> 

*The  defendants  demurred  to  the  plaintiff's  declaration,  1.  [*58] 
Because  the  writing  set  forth  in  the  declaration  is  averred  to  B.the£i2bya 
contain  a  covenant  by  Jacob  Philips,  in  his  life-time,  to  pay  certain  day,  the 
twelve  pounds,  whereas  the  obligation  or  instrument  of  which  shoi3d"be  void 
the  plaintiff  has  given  oyer,  contains  no  covenant  whatever;  otherwise  js! 
2.  Because  the  plaintiff  avers  that  the  testator  made  his  certain  premised"  w^- 
writing  obligatory,  whereas  by  the  oyer  of  it,  it  appears  to  be  signed,  and  re- 

«-.  «««?L«^^«*  pay  himself  the 

an  assignment.  i&^hh  inter- 

M.  L  Cantine,  for  the  plaintiff.  est,  &c. 

Powers,  for  the  defendants.  thatthTs'id'nLI 

Per  Curiam.     An  action  of  covenant  for  the  non-payment  amount  to    a 
of  money  will  not  lie  upon  the  assigninent  of  the  tease,  be-  ^^j^^}  ^/to 
cause  the  assignment  contains  no  covenant  for  the  payment  pay  the  £12  to 
of  money.     The  assignment  only  contains  a  condition  for  the  ^^1^^^  ^wSd 
benefit  of  the  assignor,  that  he  might  redeem  the  lease  by  He     upon     it 
such  a  day,  on  payment  of  the  money,  and  if  he  elected   not  *«*^°^'  ^«  («) 
to  do  this,  the  assignee  was  to  sell  the  lease  and  pay  himself. 
This  was  the  only  remedy  prescribed  for  the  assignee,  and 
the  assignor  entered    into  no  personal  covenant  to  pay  the 
money.     The  cases  of  Briscoe  v.  King,  (Cro.  Jac.  281,)  of 
Suffield  V.  Baskervil,  (2  Mod.  36,)  and  of  Howell  v.  Price, 
(1  P.  Wms.  291.     S.  C.  Prec.  in  Chanc.  423,)  are  analo-     ,  .  ..  *     ^ 
gous,  and  show  clearly  that  no  action  for  non-payment  of  the  veSlon*'**  ^  "i 
money  will  lie  in  such  a  case.  Cmoen't  Rep. 

Judgment  for  the  defendants.       ^^* 


^O'^ 


Fontaine   against  The   Phoenix   Insurance 
Company   of   New-York. 

THIS  was  an  action  on  two  policies  of  insurance  on  the  whereaves 
brig  called  the  Eliza,  and  her  cargo,  at  and  from  New-York  ^^h  J^^^^i 
to  Bordeaux.  The  cause  was  tried  at  the  New- York  sittings,  to^ BwdeeSL, 
in  November,  1811,  before  Mr.  Justice  Van  Ness.  after  being  out 
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ALBANY,        The  Eliza  sailed  from  New-York  the  1st  November j  1811, 
January,  1813.   on  the  voyage  insured.     The  master  of  the  Eliza  testified, 
^^""fowtau^  that  on  the  twelfth  December,  in  latitude  forty-five    twenty 
V.  north,  and  eight  west  of  London,  *she  was  boarded  by  the 

CoMp\iftr'  British  frigate  Cambrian,  and  warned  off.     At  the  time  the 
Eliza  was  boarded,  she  was  in  great  distress  for  want  of  fuel 
[    ^®  ]         and  candles ;   the  oil  and  candles  having  been  entirely  ex- 
aboutao  days,  hausted  a  few  days  before.     The  frigate,  at  first,  sent  fire- 
"^ewood^^^a^  wood  and  candles  on  board,  but  not  concluding  to  capture 
oU  or  candles,  the  Eliza,  they  were  taken  back  to  the  frigate.     The  crew  of 
of  Se^nccrssS-  ^^^  EUza  was  obliged  to  bum  the  hen-coops  and  other  wood 
Tj   %ht,   she  on  deck,  and  could  not,  for  the  want  of  fire  and  candles,  have 
rfackcn  fail  M  Proceeded  to  England  or  Ireland.     The  brig  kept  on  a  course 
night,  and  was  in  which  shc  would  be  most  likely  to  meet  vessels,  in  order  to 
'^v^lkwas  ^^^^^^  ^  supply  of  those  articles.     On  the  14th  of  Decern- 
held  that  she  bcr  she  was  boarded  by  another  British  frigate,  the  Revo- 
w^hy\ough  t^lio^^i^^i  who  supplied  the  Eliza  with  wood  suflScient  for 
It  appeared  that  one  day,  but  with  no  oil  or  candles.     For  the  next  ten  cht 
ed^iJ^S  T^u  twelve  days,  she  was  beating  with  the  winds  from  E.  to  E.  S. 
Ions  of  oil  when  E.  and  E.  N.  E.  and  the  weather  bad  and  thick,  so  that  no 
rlrk^^  ^^'  observation  could  be  taken ;    that  for  want  of  light  in  the 
binnacle,  the  compass  was  kept  on  deck  with  a  man  to  ob- 
serve it,  and  the  vessel  was  under  no  more  sail  than  was 
sufficient,  during  the  night,  to  keep  the  head  of  the  vessel  in 
that  direction,  and  tacking.     It  was  judged  necessary,  in  this 
distress,  for  want  of  fire-wood  and  candles,  for  the  preserva- 
tion of  vessel  and  ci*ew,  to  steer  for  the  nearest  coast,  in  hope 
of  falling  in  with  some  vessel  that  would  supply  those  articles. 
They  could  not  reach  England  or  Ireland,  and  the  French 
coast  being  much  nearer,  they  made  sail  for  the  coast  of 
France.     On  the  twenty-sixth  December,  being  eight  leagues . 
distant  from  the  Cordovan  light-house,  at  the  mouth  of  the 
Garonne,  they  were  boarded  by  two  British  frigates,  who 
took  possession  of  the  brig  and  cargo,  and  put  a  lieutenant  and 
six  men  on  board  the  Eliza,  and  ordered  her  to  Plymouth, 
where  she  arrived  the  30th  December,  and  was  detained  by 
the  captoi-s. 

The  witness,  on  his  cross-examination,  said,  that  after  being 
boarded  by  the  Cambnan,  the  Eliza  was  not,  at  any  time, 
steering  for  the  coast  of  France,  but  was  "  wearing,  tack 
and  tack,  steering  to  keep  her  own  ground,  in  order  to  meet 
some  vessel  that  would  supply  them  with  fire-wood  and 
candles,  and  had  they  been  supplied  with  them,  they  would 
have  steered  for  England ;^^  and  that  they  had  no  intention, 
had  it  not  been  for  their  necessities,  of  making  the  French 
coast. 

A  master  of  a  ship  testified  that  the  mean  time  for  such  a 
voyage  was  from  thirty  to  thirty-five  days ;  that  four  gallons 
of  oil  would  have  been  suflicient,  biit  that  oil  was  liable  to 
[  •  60  ]  accident ;  that  twenty  pounds  of  ^candles  would  have  been 
enough  for  light  during  such  a  voyage ;  that  he  thought  a 
vessel  unseaworthy,  which,  on  a  voyage  from  New-  York  to 
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^ordeatuc^  should  be  out  of  oil,  s^nd  candles,  and  fire-wood,     albant. 
in  forty-two  days ;  that  from  the  statement  of  the  mate,  of  the  ^a^^^fy^sia 
situation  of  the  Eliza,  from  the  time  she  was  boarded  by  the     vvaddell 
Cambrian  until  she  was  captured,  she  must  have  beat  or  v. 

tacked  to  have  reached  any  of  the  ports  near  Bordeaux;  and 
that  she  was  not  out  of  her  course  to  Bordeaux,  or  the  near 
ports  at  the  head  of  the  Bay  (^  Biscay,  when  she  was  taken. 

It  was  proved,  that  four  gallons  of  oil  were  purchased  for 
the  use  of  the  vessel,  before  she  left  New- York.  The  jury 
found  a  verdict  for  the  plaintiffs* 

A  motion  was  made  to  get  aside  the  verdict,  and  for  a  new 
trial. 

T.  ^..  Emmet,  for  the  defendants. 

Colden,  contra. 

Per  CvHam,  A  ship,  to  be  seaworthy  when  she  sails, 
must,  among  other  things,  be  provided  with  all  necessary 
stores  for  the  voyage.  From  the  deposition  of  the  mat^,  it 
appears  very  clearly  that  the  brig  Eliza  was  not  dujy  pro- 
vided with  the  essential  articles  of  fire-wood  and  oil,  or 
candles.  The  great  distress  arising  from  the  want  of  these 
articles,  evidently  retarded  the  voyage  in  the  Bay  of  BiS" 
cay.  She  could  not  carry  full  sail  at  night,  from  the  difficulty 
of  seeing  the  compass ; .  and  if  the  weather  had  been  dark  » 
and  tempestuous,  she  would  have  been  ei^posed  to  the 
greatest  danger.  She  likewise  kept  wearing  and  tacking^  in 
order  to  meet  some  vessel  to  relieve  her  distress;  and  her 
object,  for  some  days,  was  rather  searching  for  rehef,.tban 
making  the  best  of  her  way  directly,  diligently,  and  with  full 
sail,  for  her  port  of  destination.  8h6  lingered  and  delayed 
her  voyage,  in  the  Bay  of  Biscay,  without  any  cause,  other 
than  what  was  imputable  to  the  negligence  of  the  master  or 
owners.  No  reason  is  given  why  those  articles  failed;  nor 
is  it  shown  that  she  was  duly  supplied  when  she  left  port. 
It  is  unreasonable  and  unjust  that  the  underwriters  should  be 
exposed  to  looses  arising  from  such  gross  negligence  in  fitting 
out  the  ship.  It  is  very  probable  that  if  the  vessel  had  been 
seaworthy,  she  might  have  escaped  the  capture ;  and  the 
verdict,  on  this  point,  is  too  plainly  against  evidence  to  be 
supported. 

New  trial  granted,  upon  payment  of  costs. 


*Waddell  against  The  Columbian  Insurance  [  *  61  ] 

Company. 

THIS  was  an  action  on  a  policy  of  insurance,  dated  14th  A  master  who 
February,  1810,  on  one  fourth  part  of  the  ship  Governor  o,J,l^;f^ofas^r 
Gore,  of  which  the  plaintiff  was  master,  on  a  voyage  from  made  a  com' 
New-  York  to  Tonningen,  "  with  liberty  to  touch  at  Heligo-  fhT^^apt^l? 
land;  if  turned  away,  to  have  liberty  to  go  to  a  near  port  bona  jidt,  an({ 
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ALBANY,  where  she  can  be  admitted."  "  Warranted  American  prop- 
January,  1813.  ^yty^  if  captured  or  detained,  the  assured  not  to  abandoir, 
^*\^^^^^^^  if  the  property  insured  is  released,  in  six  months  after  advice 
^      ▼.  received  here  and  notice  thereof  given  to  the  company :  war^ 

.OL.  i5s.  Co.  jpj^ui^g^j  f,.^  g.^^|,j  seizure  in  port."     The  plaintiffs  declared  for 
for  the  best  in-  a  total  loss  by  capturc. 

co'ifcerned^  by  The  facts  in  this  case  were  the  same  as  those  stated  in  the 
%vhich  the  'cap-  case  of  Clarkson  v.  The  Pkmnix  Insurance  Company,  (9 
pay  h?mTl;er-  Johns.  Rcp.  1,)  which  was  an  action  on  a  policy  on  the  cargo 
tain  sunvforthe  on  board  of  the  Same  ship  ;  except,  that  in  the  present  case,  the 
go^on^hfs^^e-  plaintiff,  who  was  master  of  the  vessel  for  the  voyage,  and 
finquishing.  a»  made  the  compromise,  was  also  part  owner  of  the  vessel 
"in^an  ^acTion  insured,  and  had  the  care  and  management  of  the  interest  of 
jy  the  master.  fV,  Winthrop,  the  Other  part  owner  of  the  vessel,  who  was 
insu^ance"^^  on  j^'n^^y  interested  also  in  the  cargo,  and  who  had  no  agent  or 
his  interest,  as  consignee  abroad. 

ihf  vessd'^  H  The  jury  found  a  verdict  for  the  plaintiff  for  a  total  loss, 
was  held/ that  subject  to  the  Opinion  of  the  court  on  a  case,  with  leave  to 
Si  b^Uig^  pm-  either  party  to  turn  the  same  into  a  special  verdict. 
dentiy  and  hon-  D.  B,  Ugdcn  and  Coldcn,  for  the  plaintiff,  relied  on  the 
whife  he  Tcted'  ^^®  ^^  Clorkson  V.  The  Pho&nix  Insurance  Company,  (9 
ex  necessUatey  Johns.  Bcp,  1,)  and  citcd  also  Jumel  and  Desobry  v.  Marine 
M  "l^^^tl  Wonce  Company  (7  Johns.  /?ep  412  ) 
the  benefit  of  C.  i.  BogCTt  and  *S.  Joncs,  jun.  for  the  defendants,  con- 
ft^affeeted^hfs  ^^^^^cd,  that  it  was  to  be  inferred  from  the  opinion  of  the  court, 
interest  in  no  in  the  former  case,  that  if  the  owner  had  made  the  comprom- 
than'it  d\Tihe  ^®®'  ^^  ^^^  ratified  the  act  of  the  master,  it  would  have  altered 
interest  of  the  the  casc,  and  the  plaintiff  would  not  have  been  entitled  to 
and '  thaa"Ts'  ''^^^v®''  ^^^  ^  ^^^^l  '^ss ;  that  wheu  the  master  arrived  at  the 
rights,  as  own-  port  of  destination  he  ceased  to  be  master,  and  acted  either 
er    under  (he  as  owncr,  or  agent  to  the  owner  ;  (2  Caines'  Bep.  172;)  and 

pohcy  of  insur-  ^1^,1;  °        .         .        ,  .  '    ^  ,       ,         '  '-'      . 

that  the  true  question  in  this  case  was,  whether  a  compromise 
[  *  62  ]  made  by  the  owner  himself,  before  an  *abandonment  actually 
ance,  were  the  made,  though  noticc  of  it  had  been  given,  could  be  binding 
**"*d  ^h*^  ^^  ^^®  insurers.  They  cited  Abbott  v.  Broome,  (I  Caines^ 
same  ground^  Bcp,  492A  and  SaidUr  and  Craig,  v.  Church,  (a)  (in  note,  3 
^her**^^owne!s^  ^^^^^'  ^^P'  ^^^0  Robcrtson  V.  Hartshomc,  (2  Cairns' 
tnA  thJt"^he  R^P'  ^^6) Abbott  V.  Scbor,  (3  Johns.  Cases,  45.) 
^mki  d^to^'^re'  Curiam.     The  only  difference  between  this  case  and 

cSver^for^a  tol  that  of  Clarkson  V.  The  Phtenix  Insurance  Company,  (9 
9*Vr*'    if^*  Johns,  Bep,  1,)  is,  that  the  master,  who  made  the  compromise 
1.)  ^  ^'      ^'  was  owner  of  the  interest  covered  by  this  policy.     The  com- 
promise being  bona  fide,  and  for  the  best  interest  of  all  con- 
la)  This  case,  decided  in  July,  1799,  is  often  mentioned  at  the  bar,  and  not  having 
been  reported  is  sometimes  misunderstood.    The  facts  of  the  case  are  correctly  stated 
in  the  note  in  1  Caines*  Rep.  297,  and  the  opinion  of  the  court  was,  that  the  owners,  in 
that  case,  having  availed  themselves  of  the  advantage  of  the  purchase,  by  fitting  oat 
the  vessel  and  sending  her  on  another  voyag«,  fir  their  own  account,  bad  ajirmed  the 
purchase  made  by  the  master,  and  thereby  waived  the  abandonment.    (1  Caines'  Rep. 
303.)    In  the  case  of  Abbot  v.  Sebor,  (3  Johns.  Cas.  4-5,)  the  facts  were  similar,  and  it 
was  decided,  on  the  same  principle,  that  the  owners  having  concurred  in  the  sale  of  the 
ship,  and  approved  of  what  was  done  by  the  master  and  supercargo,  who  was  also  part 
owner,  and  taken  the  proceeds  of  the  vessel  and  cargo  to  their  own  account,  it  amount- 
ed to  a  waiver  of  th«  abandonment. 
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cerned,  was  binding  upon  all  parties,  ajid  did  not  affect  the     ALBANY, 
rights  of  the  other  part  owners  under  the  policies  which  they  Ja°"a'y;  I815. 
might  have  effected  ;  and  shall  the  plaintiff  have  his  own  right  '^"^'^Kir''^^ 
sacrificed   because  he  happened  to  be  master?      It   is  not  «       ^-     ^ 
probable  that  a  partial  compromise,  or  one  excluding  his  inte-    ^^*°*""- 
rest,  could  have  been  effected  ;  and  to  exclude  it  would  have 
been  to  sacrifice  it.     The  plaintiff,  in  his  character  of  master, 
became,  upon  the  capture,  ex  necessitate,  as  much  the  agent 
of  the  defendants  as  of  the  other  insurers,  and  the  compromise 
is  to  be  referred  to  his  character  as  master.     His  being  owner, 
as  well  as  master,  will  not  affect  the  composition,  if  it  was 
prudently  and  honestly  made.     It  is  greatly  for  the  interest  of 
insurers  that  it  should  not,  for  if  it  did,  there  never  would  be 
a  compromise  in  such  cases.     After  his  duty  and  character,  as 
master  or  agent  for  all  concerned,  had  ceased,  then  his  further 
interference  would  have  been   as  owner,  and  he  might  have 
waived  the  abandonment,  or  done  other  acts  which  would 
have  barred  his  claims  under  the  policy.     But  the  composition 
was  made  while  he  necessarily  acted  as  agent  for  all  concern- 
ed, arising  from  his  character  as  master,  and  the  compromise 
ought  to  affect  his  own  interest,  in  Hke  manner  as  it  affected 
the  other  interests  committed  to  his  charge,  and  not  other- 
wise.   We  cannot  allow  any  distinction  in  this  case.    It  *would  [  *  63  J 
be  unjust  in  its  operation,  and  would  very  materially  abridge 
the  rights  of  an  owner  under  a  policy  of  insurance,  provided 
he  acted  as  master.     The  plaintiff  is  accordingly  entitled  to 
judgment,  for  the  rtoson  assigned  in  the  case  of  Clarkson  v. 
The  Phcmix  Insurance  Company. 

Judgment  for  the  plaintiff. 


E.  AND  S.  Kip  against  The  Bane  of  New-York. 

THIS  was  an  action  on  the  case.  The  plaintiffs,  Elbert  Under  an  as- 
and  Samuel  Kip,  were  bound  with  and  for  Samuel  Haring,  ^^^^\  oHn* 
in  an  obligation  for  1 ,000  dollars,  and  having  respectively  lent  sol vent^s estate, 
their  notes  to,  or  endorsed  notes  for,  Samuel  Haring  and  vestf^fn  thfas"! 
Henry  Willers,  partners,  under  the  firmof  JHarifig  &/-  Willers,  sisnee  than  that 
for  their  indemnification  and  security,  Haring  fy  Willers  exe-  bankrupt  or  ^n- 
cuted  a  deed,  or  assignment,  dated  1st  of  June,  1811,  of  all  solvent  had 
their  stook  in  trade,  securities  for  the  payment  of  money  and  equitawl^itie^*^ 
personal  estate,  in  trust  to  pay  and  indemnify  them  against  Property  held 
their  bond  for  1,000  dollars,  given  to  Mary  Bowers,  and  'Zt^^l  utdll 
against  their  notes  and  endorsements,  which  were  enumerated,  a  bankrupt 
amounting  to  6,976  dollars  and  52  cents,  and  giving  the  plain-  bTaJe'^MsigS' 
tiffs  full  power  to  dispose  of  the  property  assigned,  for  the  mentofanm- 
purpose  of  such  trust,  returning  the  surplus  to  them  the  said  ff^Jh©  property 
Haring  fy  Willers,  &c.  Under  this  assignment  the  plaintiffs  held  in  trust 
sold,  at  puWic  auction,  all  the  estate  and  effects  assigned  to  ^^oTingc^ 
them,  and  paid  the  bond  and  the  notes  aforesaid,  for  which  E.  or '  notes,    or 
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ALBANY,    Kip  was  bound  ;  and  there  then  remained  of  the  fund  arising 
Jaimary,j8A3.  fy^^  g„^[|  ^^\^^  nftg,  tjj^  fujj  indemnification  of  Elbert  Kip, 

'  the  sum  of  1,986  dollars  and  24  cents,  which  Samuel  Kip  de* 
posited  in  bank,  with  the  defendants,  on  the  3d  ^^f  Decemb^^ 
1811,  in  his  own  name.  Samuel  Kip  became  insolvent  in 
other  choses  in  1811,  and  afterwards  obtained  his  discharge.  >one  of  tho 
?™'1^7i;  notes  lent  by  *Sii»aei  Kip  to  Haring  ^  WiUera,  nor  any  of 
entitled  to  the  the  notcs  endorsed  by  him  for  them,  were  paid  by  him  or  them. 
Sot  thr^general  ^ut  werc  protested,  so  as  to  make  the  parties  liable  to  the  hokiars 
creditors  of  the  for  the  payment,  and  have  been  taken  up,  and  are  now  held 
[*64]  by  third  persons  against  him.  On  the  15th  of  *Jan'uaryj 
bankrupt,  or  1612,  Somuel  Ktp  assigned  all  his  estate,  under  the  insolvent 
thouffh"the  t^sl  ^^^'  ^^^  ^^^  assignees,  by  virtue  of  that  assignment,  now 
property  is  con-  claim  the  sum  so  deposited  with  the  defendants,  as  part  of  his 
^y^iytrif  iHs  estate.  The  holders  of  the  notes  made  and  endorsed  by 
kept  separate  Samuel  Kip,  also  claim  the  same  sura,  as  being  part  of  the 
that  It'^ian'be  ^^^^'  ^^^  '^S^l  title  to  which  is  in  the  plaintiffs,  as  trustees  for 
traced  and  dis-  them,  and  for  the  payment  of  those  notes :  and  the  present 
th^'^^^fflnerS  ®"^^  ^^  brought  by  the  plaintiffs,  by  the  direction  of  the 
mass  of  the  in-  holders  of  the  notcs,  to  recover  of  the  defendants  the  sum  so 
solvent's  estate,  deposited  with  them. 

It  will  go  to  the         {!_,  i    .      .  /^  1    1    /.       1  •       » 

cestuy  que  trust.  The  plamtiffs  and  defendants  worc  mcrc  nominal  partes; 
^siew^^ioid  ^^^  '^^^  plaintiffs  being  the  holders  of  the  notes ;  and  the  real 
the  property  defendants  the  assignees  of  the  general  creditors  of  Samuel 
o^of  Ihemde^  jKtp,  the  insolvent. 

posited  the  mo'  A  relictu  and  cognovit  for  the  sum  deposited,  were  given 
ney    in     the  by  tfj^  defendants,  subject  to  the  opinion  of  the  court,  on  a 

bank,  m  his  own      ■'  ••i/»*'i  ^.i 

name,  where  it  case  containmg  the  facts  above  stated. 

remained :  and      g  Jones,  jun.  for  the  plaintiffs,  contended,  that  the  money  in 

bemg insolvent,  .         j.j'*       ^  xV..i_  •  r    ct  i    xt--  j 

aftenvards  as-  question  did  not  pass  to  the  assignees  of  Samtiel  Ktp ;  and 
signed   all  his  jf  it  did  pass  by  that  assignment,  they  now  hold  it  as  trustees 

estate       under  '  » 

the  act;  it  was  for  the  note-holdcrs,  and  not  for  the  general  creditors  of  Sam* 

held      that   his  |^/  ^fp. 

fo^rs^'were '^not      A  tvust  fufid  docs  uot  pass  by  the  assignment  of  a  bank 
entiUed,  under  rupt's  estate.     (1  Coke'sB.  L,  401—409.     1  Atk.  101.  232 
S'the'Tonel;  2    Fe^.  286.     1  p.  Wms.  314.     1  Burr.  481.     3  P.  Wms 
«odeposited(a)  185.     2  Bl.  Rep.  1154.     5   Term  Rep,  215.)     The  only 
question  is,  whether  the  fund  remains  in  such  a  state  that  it 
can  be  taken  and  specifically  appropriated  to  the  object  of  the 
trust ;  or  whether  it  has  been  so  blended  in  the  mass  of  the 
bankrupt's  property,  that  it  cannot  be  distinguished.     Here 
the  fund  has  been  kept  separate  and  distinct  by  the  defend- 
ants. 

Again,  if  the  assignees  of  S.  Kip  take  the  fund,  they  must 
take  it  precisely  as  he  would  have  held  it,  that  is,  in  trust; 
and  it  is  a  joint  trust  in  the  plaintiffs,  and  could  not,  there- 
fore, pass  under  a  separate  assignment.     Should  it  be  objected 
that  the  trust,  in  this  case,  is  in  such  a  form  that  the  holders 
of  the  notes  cannot  directly  claim  the  benefit  of  it,  then  it 
Y.^R^aS,  *®  contended,  that  the  trust  remdts  to  Haring  ^  Willere; 
^Cotoen'sRep,  for  whcrc  a  trust  is  not  aptly  declared,  it  does  not,  therefore, 
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fail,  but  results  for  the  benefit  of  the  person  creating  it.     (4 
Br.  a  a  490.    3  Ves.  jun.  467.) 

The  genetal  creditors  of  *S.  Kip  are  not  entitled,  in  law  or 
equity,  to  the  benefit  of  this  flind.  They  never  trusted  him 
oil  the  credit  of  it. 

*D.  B.  Ogdetiy  contra,  insisted,  that  where  property,  depos- 
ited in  trust  for  a  specific  purpose,  is  converted  into  moneys 
that  money  goes  into  the  general  mass  of  tlie  trustee's  property, 
and  the  cestuy  que  trust  cannot  claim  it ;  and  if  the  trustee 
is  a  bankrupt,  i  will  go  to  his  general  creditors.  It  is  a  general 
answer  to  all  the  cases  cited  by  the  counsel  for  the  plaintififs, 
that  the  principle  for  which  he  contends  applies  only  where 
the  property  is  not  converted  into  money.  Again,  this  prop- 
erty, after  being  converted  into  money,  was,  in  regard  to  the 
sum  in  question,  diverted  from  the  trust,  and  appropriated  by 
S.  Kip  alone,  who  deposited  the  money,  in  his  own  name,  in 
the  bank. 

The  general  creditors  of  S.  Kip  are  entitled  to  this  fund, 
on  principles  of  equity,  for  the  notes  remain  as  a  demand  on 
his  general  estate,  which  is  liable  for  the  payment  of  them. 

Per  Curiam.  It  is  a  rule  well  settled  by  the  authorities  cited 
by  the  counsel  for  the  plaintififs,  that  no  estate  vests  in  the 
assignees  of  a  bankrupt  but  that  df  which  the  bankrupt  had 
the  legal  and  equitable  title;  Property  that  he  held  in  trust 
never  passes  by  the  commission^  and  if  that  property  consists 
of  goods  remaining  in  specie,  or  of  notes  and  other  choses  in 
action,  the  cestuy  que  trust  is  entitled  to  the  ^property,  and 
not  the  creditors  at  large.  The  only  check  to  the  operation 
of  the  rule  is,  when  the  property  is  converted  into  cash  by  the 
bankrupt,  and  has  been  absorbed  in  the  general  mass  of  the 
estate,  so  that  it  cannot  be  followed  or  distinguished.  It  is 
the  diflSculty  of  tracing  the  trust-money,  which  has  no  ear- 
mark, that  prevents  the  application  of  the  rule.  But  here 
that  difficulty  ceases,  for  the  money,  which  was  the  proceeds 
of  the  trust  goods,  was  kept  separate  and  distinct,  and  deposit- 
ed as  such  with  the  defendants.  (Lord  Kenyan^  5  Term  Rep. 
227.)  The  rule  of  equity  and  of  law  is  the  same  in  such 
cases,  and  the  defendants  are  dearly  accountable  to  the  plain- 
tififs, and  not  to  the  assignees,  for  the  money  did  not  pass  to 
the  assignees  of  Samuel  Kip.  It  ought  to  be  applied  to  the 
payment  of  the  notes  referred  to  in  the  case,  and  for  the  dis- 
charge of  which  the  trust  was  originally  created. 

Judgment  for  the  plaintiffs 


ALBANY, 
January,  1819 


[*65] 


^Whitney  against  E.  Ferris  impleaded  with  [*66] 

OTHERS. 


THIS  was  an  action  of  iissumpsit,  for  goods  sold  and  de-  ^^Jj[  ht  a**^liJsi 
livered  brought  by  the  plaintifif  against  Elijah  Ferris,  implea-  i°"|.  s^^c!" 
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ALBANY,     ded  with  Jonathan  Ferris  and  Amos  Bostwick.    The  goods 
^^^^^^^y,^^^  in  question  were  sold  to  Bostwick,  residing  in  Swanton,  in 
WH1T5EV     ^^^  State  of  Vermont,  on  his  individual  credit,  and  charged  to 
V.  him  in  the  books  of  the  plaintiff.     He  became  insolvent,  and 

FRRis.       ^j^^  present  suit  was  brought  to  charge  the  other  two  defend- 
as  secret  part-  ants,   J.  Ferris,  who  resided  at  Swanton,  and  E.  Ferris, 
held'  that  "tiw  residing  in  the  city  of  New-York,  as  secret  partners  of  Bost- 
declarations      wick,     E,  Fcrris  Only  was  taken ;  the  other  two  defendants 
fhough^  °cvi-  being  returned  not  found.     The  cause  was  tried  at  the  New- 
pence to  show   York  sittings,  the  30th  June,  1812,  before  the  Chief  Justice, 
ered^'bmseTf  a       ^  large  mass  of  evidence  was  given  at  the  trial,  and  stated 
secret   partner  in  thc  casc ;  but,  as  it  regards  the  opinion  of  the  court,  it  is 
werenoi^mis-  Hcccssary  Only  to  mention  the  following  facts: 
sibie  directly  to       The  plaintiff  offered  to  give  evidence  of  the  declarations  and 
chaJge^B.  as*a  ^^^^  ^^  Jonathan  Ferris,  to  show  that  Bostwick  was  in  part- 
partner.(a)        ncrship  with  Jonathan  and  Elijah  Ferris ',  but  the  defend- 
ant's counsel  objected  to  any  evidence  of  the  declarations  or 
acts  of  J.  Ferris,  implicating  E.  Ferris,  until  the  plaintiff 
had«first  proved  the  fact  of  a  partnership  between   the  three 
persons  charged.     The  Chief  Justice  overruled  the  objection, 
and  admitted  the  evidence. 

The  jury  found  a  verdict  for  the  plaintiff,  and  they  assessed 
his  damages  unconditionally,  at  3,915  dollars  and  32  cents; 
and  if  the  partnership  of  the  defendant  with  the  others  existed 
in  November,  1809,  then  they  assessed  further  damages  for  the 
plaintiff,  to  2,438  dollars  and  45  cents ;  but  whether  such  a 
partnership  did  exist  at  that  time  they  were  ignorant,  and  sub- 
mitted the  same  to  the  court  on  the  evidence  in  the  case. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 

Hoffman  and  Harison,  for  the  defendant. 
Griffin  and  T.  A.  Emmet,  for  the  plaintiff. 
Per  Curiam.  The  declarations  and  acts  of  Jonathan  Fer- 
[  *  67  ]  ris  *are  evidence  to  show  that  he  considered  himself  a  partner 
with  Bostwick  and  Elijah  Ferris,  but  they  are  not  evidence 
directly  to  implicate  or  charge  Elijah  with  being  a  partner. 
They  were,  therefore,  admitted,  in  this  cage,  in  too  broad  a 
latitude,  and  we  cannot  say  what  influence  they  might  have 
had  with  the  jury  in  charging  Elijah  directly  as  a  partner. 
We  cannot  certainly  determine  but  that  if  those  declarations 
had  been  understood  and  declared  to  operate  only  as  an  ad- 
mission of  Jonathan  Ferris  against,  himself,  the  jury  might 
have  formed  a  different  verdict.  As,  therefore,  the  jury  might 
have  received  and  acted  under  an  erroneous  impression  com- 
municated by  the  judge,  it- is  advisable  that  the  case  should  b^ 
reconsidered. 

New  trial  awarded,  with  costs  to  abide  the  event 

(a)  Ofgood  V.  MatAaUan,  Cc.  3  Cow€n*s  itsp.  61S. 
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ALBANY, 

Jackson,  ex  dem.  Vanderwenker,  against  J.  Stiles,  ^^^i^^jt^^J^- 
(J.  T.  Close,  Tenant.)  jackson 

V. 

p.  W.  RADCLIFF,  at  the  last  term,  in  behalf  of  Daniel      ^'''''^^' 
Powers,  moved  that  the  default,  and  all  subsequent  proceed-     ^.  leased  a 
ings  in  the  cause,  be  set  aside,  that  a  restitution  be  awarded,  B.,°&nT  the 
and  that  D.  Powers  be  admitted  as  defendant ;  and  for  such  lease  cbntaiued 
other  order  as  the  court  might  direct.  erurT  for**  non- 

G ardinier y  contTEi.  payment  of  the 

The  motion  was  first  made  in  August  term,  and  denied ;  [easid^hesa^e 
but  on  some  explanation  to  the  court,  leave  was  granted  to  premises  to  c. 
renew  the  application  at  the  last  term,  and  on  account  of  the  brou^h7an  ac- 
great  length, and  opposition  of  the  affidavits,  the  court  took  tion  of  eject- 
time  to  consider  of  them  until  this  term.  The  affidavits  stated  recolery^of  the 
that  the  default,  for  the  tenant's  not  appearing  and  entering  premises,  under 
into  the  consent  rule,  was  entered  the  27th  of  September,  ^^^  ^^  '*'*^^'°° 
1811,  and  final  judgment  on  the  1st  *of  September,  1811,  and  [*68] 

the  record  filed  and  docketed  on  the  23d  of  December,  1811,  5>[***«*^»(*^**- 
and  a  writ  of  possession  executed  before  January  term,  1812.  non-payment^' 
The  ejectment  was  brought  under  the  twenty-third  section  of  oftherent,  &c. 
the  "Act  (sess.  11.  c.  36)  (a)  concerning  distresses,  and  for  («)  ^  Rev. 
the  better  security,  and  more  easy  recovery,  of  rents,"  &c.  for  ^^'  ■' 
the  forfeiture  of  a  lease  made  by  the  lessor  of  the  plaintiff  to  ^^^  » judgment 
Daniel  Powers,  on  the  15th  of  September,  1804,  of  the  lot  or  eLted"onThe 
premises  in  question,  there  being  one  year's  rent  due  on  the  27thof  s^p^w- 
lease,  and  no  sufficient  distress  found  on  the  premises,  coun-  gSist  the  casu- 
tervailing  the  arrears  due,  and  the  lessor  having  power,  by  the  ai  ejector,  and 
lease,  to  re-enter,  &c.  for  the  non-payment  of  the  rent,  &c.  emereff  o^fhe 
the  requisite  affidavit  under  the  statute  having  been  filed,  23d  of  Decem- 

Close  stated  that  on  the  1st  of  May,  1809,  Daniel  Powers  a' writ^oV  pes'? 
leased  the  premises  by  parol,  to  him,  and  that  he,  afterwards,  session  thereon 
took  the  place  for  another  year;  that  afler  the  second  year,  7ammry^tlrm, 
he  understood  that  D.  Powers  conveyed  his  right  to  the  pre-  I812. 
mises,  to  his  father,  and  had  been,  or  was  about  to  be,  dis-  inffi^ned  of  "he 
charged  under  the  insolvent  act ;  and  supposed  that  Powers  proceedings  in 
was  no  longer  the  owner;  and  when  the  declaration  and  ^^^^  umn°^Sie 
notice  of  the  ejectment  suit  wqs  served  upon  him,  not  knowing  27iii  of  Matf, 
who  was  the  owner,  and  not  considering  himself  as  holding  ^^^^foiiow" 
under  Powers,  he  took  no  further  notice  of  the  suit.  ing,  applied  to 

D,  Powers,  in  his  affidavit,  stated,  that  he  was  not  inform-  defauU aid  sib^ 
ed,  until  about  the  27th  of  May  last,  of  the  writ  of  possession  sequent  pro- 
having  been  executed,  before  which  time  he  had  no  knowledge  feThi^fdefen'? 
of  the  suit  being  commenced,  though  he  had  frequeiltly  seen  as  landlord)  an<J 
Close  during  the  year  preceding ;  and  that  Close  was  in  pos-  ^^^^  *3!^^ha3 
session  under  him,  at  the  time  the  writ  of  possession  was  been  discharg- 
executed ;  and  that  the  ejectment  was  brought  on  account  fnsoivent'act'in 
of  one  year'^  rent  of  twelve  dollars  and  fifly  cents,  charged  Sept.  isuj  it 
on  the  premises,  and  that  he  had  a  good  defence  to  the  U^e*\^/^^o  fur- 
suit,  except  as  to  the  rent  being  due.  That,  on  the  24th  ther  ri^ht,  as 
of  September,  1811,  he  was  discharged  under  the  insolvent  ^^-'aJ? 

•■,-        'ii  •  11  I'll*        •!  I       comeinandde- 

actj  and  until  that  time,  had  not  parted  with  his  title  to  the  fend;  andthrn 
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ALBANY,    possession,   except   to  Close,   whom   he   considered    as    his 

January,  ISlS.  tenant. 

^''^J]]^^^^      It  appeared,  further,  that  on  the  13th  of  April,  1812,  ^  fieri 
V.  fadds  issued  on  a  judgment  docketed  the  28th  of  July,  1807, 

MoREY.  ^^^  revived  by  9cire  facias,  at  the  suit  of  Timothy  Powers 
though  he  had,  against  Donid  Potvers,  and  was  delivered  to  the  sheriff,  by 
thl^'^'^Tth '  of  Samel  Powers,  who  directed  the  deputy-sheriff  to  advertise 
jfay,  1811,  pur-  all  his  property  in  Waterford,  among  which  was  the  premises 
p^emUes  at  the  ^"  question,  in  possession  of  Close;  and  on  the  27th  of  May, 
r  *  69 1  ^^®  premises  were  sold  *at  auction,  by  virtue  of  the  execution, 

dieriff 's    sale   ^^  Daniel  Powers,  as  the  highest  bidder,  for  fifteen  dollars  and 

under   an  exe-  SCVenty-five  COUtS. 

j^^Tir  a-  J^-  Powers  further  stated,  that  he  bid  only  fifteen  dollars  at 
gainst  him,  he  the  sheriff's  Sale ;  but  by  an  arrangement  with  the  agent  of 
Ae"Jiewc"h^rai°  ^-  Powers,who  attended  the  sale,  he  was  bound  to  pay  T. 
ler  of  purchas-  Powevs  three  hundred  dollars. 

Vmg  after'  ''a  ^^  Curiom.  The  proceedings  on  the  part  of  the  plaintiff 
regular  execu-  have  been  regular,  under  the  twenty-third  section  of  the  act 
•  (a)  2  Rev,  of  the  11th  sess.  c.  36,  (a)  and  as  Daniel  Powers,  the  former 
Stat.  505.  landlord  of  Close,  the  tenant  in  possession,  was  discharged 
men?ViI*^l"e^-  Under  the  insolvent  act,  the  24th  of  September,  1811,  he  has 
ment.(a)  no  further  right,  as  landlord,  to  come  in  and  defend.     His 

right,  whatever  it  mi^t  be,  passed  to  his  assignees,  and  .they 
do  not  apply.     The  neglect  of  Close  to  give  notice  to  Daniel 
Powers  of  the  service  of  the  ejectment,  (assuming  him  th«i 
to  have  been  his  tenant)  has  nothing  to  do  with  this  applica- 
tion, since  the  interest  of  Powers  has  been  assigned.     The 
anly  remaining  ground  of  the  application  by  Powers  is  upon 
the  new  interest  be  acquired  as  a  purchaser,  at  the  sheriff's 
sale  on  the  27th  of  May  last,  but  in  that  new  character  he  has 
no  right  to  e<Hne  in  at  this  late  day,  and  so  long  after  the 
(a)  Jackson  ^^gular  oxecution  of  the  judgment.     He  would  come  in  as  a 
V.    Stiles,    5  Stranger,  not  as  landlord ;  and  in  that  character  he  cannot  be 
^^'ja^Sn  received,  but  must  be  put  to  his  action,  if  he  has  any.     There 
V.    stues,    1  is  BO  preced^it  te  warrant  so  extraordinary  an  indulgence. 
»^»^'^^-  Motion  denied. 


Clarke  against  Morey, 

Aliens,  res]-  THIS  WM  «fi  actioo  of  assumpsU,  on  a  promissory  note 
^^^i^  ib^  ^^de  by  the  defendant  to  the  plaintiff,  dated  the  5th  June, 
time  of  war  1811,  f<»  two  hundred  and  nine  dollars  and*  fifty  cents,  paya- 
[  *  70  ]  We  on  demand.  The  declaration  *was  filed  in  May  term, 
breaking  out  1812.  In  August  term  last  the  defendant  pleaded,  1.  Nan 
Detween  their  ossumpsit ;  2.  That  the  plaintiff  ought  not  to  have  and  main- 
^tke^UnitZ  ^^*?  ^^^  action,  &c.  because  the  defendant  says,  that  the 
states,  or  who  plaintiff  is  a»  oiien,  born  in  foreign  parts,  out  of  the  allegiance 
fc  aI  u.  S!L«  ^  ^®  U^^^  'Sfofe*  of  America,  and  within  the  allegiance 
ttfter  tbe'hroak-  of  a  foreign  State,  to  wit,  of  the  united  kingdom  of  GrsiA 
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BrUavn  and  Ireland,  and  not  made  a  eitiaen  of  the  Umied    Albany, 
tStates  of  America,  by  naturalization,  or  otherwise,  to  wit,  at,   ^^^^^y,  isia 
&c.     And  that  the  persons  exercising  the  powers  of  govern-  ^"^clakk^ 
ment  in  the  said  foreign  st^e,  the  united  kingdom  of  Great  v. 

Britain  and  Ireland,  aforesaid,  are  at  war  with,  and  enemies  Morit. 
of,  the  United  Statee  of  America,  to  wit,  at,  (fee.  and  that  the  »»&  o«t  of  such 
said  plaintiff,  so  being  such  alien  born,  &c.  and  an  enemy  of  ex^presT  o'  im^ 
the  United  States  ^  America,  and  not  made  a  citizen  by  p.''e<i  permis- 
naturalization,  or  otherwise,  .entered  a.nd  came  into  the  United  and  bJ^ued*as 
States  of  America,  and  still  remcdns  th^-ein,  without  any  in  time  of  peace} 
letters  of  safe  conduct  from  the  President  of  the  United  States  ZtessJl  Tr 
of  America,  or  any  license  to  be,  reside  or  remain  in  these  Uni-  that  purpose, 
ted  States  of  America:  And  this  the  said  defendants  ready  should  SavJt?- 
to  verify,  wherefore  be  prays  judgment  if  the  said  plaintiff  ters  of  safe  con- 
ought  further  to  tave  or  maintam  his  i^esaid  action  thereof  Hcense '  to^'^rel 

against  him,"  &C.  main  in   the  U. 

To  this  plea  there  waft  a  demurrer,  and  joinder  in  demurrer,  jf^nseand  pro- 

The  cause  was  submitted  to  the  court  without  argument.        tection  win  be 

Kent,  Ch.  J.  de!ivca«d  the  opinion  of  the  court:    The  second  Sttlng^suf- 

plea  states  that  the  plaintiff  is  an  alien,  born  out  of  the  allegi-  fered  to  remain, 

ance  of  the  United  States,  md  under  the  alliance  of  the  ^/^^^^^^  ^^If 

king  of  the  united  kingdom  of  Great  Britain  and  Jh^and,  the  u.  states 

and  not  naturalised,  and  that  war  exists  between  the  United  ^^^^^^^  ®^®^"" 

States  and  the  said  kingdom ;  and  that  the  plaintiff  came     Whet?.er   an 

into  the  IMited  States  and  remains  here  without  any  letters  of  r^slding^^rhTs 

safe  conduct  from  the  President  of  the  United  ^ates,  or  any  own  country  at 

license  to  remain  here.  decia"d  "Id 

This  plea  is  not  without  precedent  in  the  Et^liah  books ;  at  the  time  of 

(Rmt.  Eta.  252.  b.  605.  b.  Denier  t.  Ammtd,  4  Mod.  405,  *°?"tpi"^,^ 

\  i/*i*ii-ri-r9-  •  #n  -r^  y»        actiou  here,  caii 

the  record  of  which  plea  Lord  Kenyan,  m  8  Term  Rep.  167,  maintain   such 

says  he  had  examined ;)  but  there  are  many  and  weighty  rea-  ?^|'**"^  ^^^^' 

sons  why  it  cannot  be  supported.     To  render  Ifae  plea  of  di^i 

enemy  good,  it  seems  now  to  be  understood  to  be  the  bw  of 

^^2a7»(/  that' the  plea  mfust  not  only  aver  that  4he  plaint^ 

was  an  alien  enemy,  Init  that  he  was  adliering  to  the  enemy. 

The  disability  is  confined  to  these  two  cases;  L  Where  the 

right  sued  for  was  accfuired  in  *actual  hostility,  as  was  the         [  *  71  ] 

case  of  the  ransom  bill  in  Anthon  v,  Fisher;  {Doug,  649, 

note ;)  S.  Where  the  plaintiff,  being  an  alien  enemy,  was  resi* 

dent  in  the  enemy's  country  ;  such  was  the  form  of  the  plea  in 

George  v.  PoweU,  (Fortesc,  221,)  and  in  Le  Bret  v.  PapUion ; 

(4  East,  ^Q^])  and  sudi  was  the  case  with  the  persons  in 

whose  behalf,  and  for  wiiose  benefit  the  suit  was  brought  upon 

the  policy,  in  Brandon  v.  Ne^itt.     (6  Tmjn  Rep.  23.) 

It  was  considered  in  the  Common  Pteas,  at  Westminster,  as 
a  settled  point,  {Heath,  J.  and  Roohe,  J.  in  Sparenbwrgh  v. 
Bannatyne,  1  Bos.  fy  PulL  163,)  that  an  aKen  enemy  un<kr    («)  vide^e/z 

aL      1  •       »  ^      x*  T  \^  '  /•  •    La    V.      Chapman, 

the  kmg  8  protection,  even  if  he  were  a  pnscmer  of  war,  might  post.  i83. 
sue  and  be  sued.  This  point  had  long  before  received  a  very  ^^^^^^^'  f^^" 
solemn  decision  in  the  ease  of  WeUs  v.  TViUiams.  (1  Lord  jac£m '  y 
Raym.  282.  1  Luttv,  34.  S.  C.  1  &dk.  46.)  It  was  th&te  ^l^^>  ^^ 
decided  that  if  the  plaintiff  came  to  England  brfore  the  war,  418!*^*       '^' 
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ALBANY;    and  continued  to  reside  there,  by  the  license  and  under  tite 
January,  1813.  protection  of  the  king,  he  might  maintain  an  action  upon  h& 
^^^^^^^^^^  personal  contract ;  and  that  if  even  he  came  to  England  after 
V.  the  breaking  out  of  the  war,  and  continued  there  under  the 

"•  same  protection,  he  might  sue  upon  his  bond  or  contract;  and 
that  the  distinction  was  between  such  an  alien  enemy,  and  one 
commorant  in  his  own  country.  The  plea,  in  that  case, 
averred  that  the  plaintiff  was  not  only  bom  in  France,  under 
the  allegiance  of  the  French  king,  then  being  an  enemy,  but 
that  he  came  to  England,  without  any  safe  conduct,  and  the 
plea  was  held  bad  on  demurrer.  It  was  considered,  that  if 
the  plaintiff  came  to  England  in  time  of  peace,  and  remained 
there  quietly,  it  amounted  to  a  license,  and  that  if  he  came 
over  in  time  of  war,  and  continued  without  disturbance,  a 
license  would  be  intended.  It  is,  therefore,  not  sufficient  to 
state  that  the  plaintiff  came  here  without  safe  conduct.  The 
plea  must  set  forth,  affirmatively,  every  fact  requisite  to  prove 
that  the  plaintiff  has  no  right  of  action.  It  is  not  to  be  favor- 
ed by  intendment.  This  was  the  amount  of  the  decision  m 
Casseres  v.  BeU;  (8  Term  Rep.  166 ;)  and  one  of  the  judges 
in  that  case  referred  to  the  decision  in  Wella  v.  Williama,  as 
authority,  and  so  it  has  uniformly  been,  considered  in  all  the 
books ;  and  all  the  former  precedents  and  dicta  that  are  re- 
pugnant to  it  may  be  considered  as  overruled.  Though  there 
is  a  loose  and  unsatisfactory  note  of  Sylvester's  Case,  in  7 
Mod.  150,  which  was  a  few  years  later,  and  looks  somewhat 
to  the  contrary ;  yet  it  never  has  been  considered  as  affecting 
^  the  former  decision.      Indeed,  the  law  oji  this  subject  has 

f  *  72  ]  undergone  a  progressive  improvement.  *The  doctrine  once 
held  in  the  English  courts,  that  an  alien's  bond  became  for- 
feited by  the  war.  (Year Book,  19  Edw.  IV.  pi.  6,)  would  not 
now  be  endured.  The  plea  is  called  in  the  books  an  odious 
plea,  and  the  latter  cases  concur  in  the  opinion  that  the 
ancient  severities  of  war  have  been  greatly  and  justly  softened, 
by  modern  usages,  the  result  of  commerce  and  civilization. 

In  the  case  before  us,  we  are  to  take  it  for  granted  (for  the 
suit  was  commenced  before  the  present  war)  that  the  plaintiff 
came  to  reside  here  before  the  war,  and  no  letters  of  safe  con- 
duct were,  therefore,  requisite,  nor  any  license  from  the  presi 
dent.  The  license  is  impHed  by  law  and  the  usage  of  nations ; 
if  he  came  here  since  the  war,  a  license  is  also  implied,  and 
the  protection  continues  until  the  executive  shall  think  proper 
to  order  the  plaintiff  out  of  the  United  States ;  but  no  such 
order  is  stated  or  averred.  This  is  the  evident  construction 
of  the  act  of  congress  of  the  6th  July,  1798,  entitled  "  An  act 
respecting  alien  enemies."  (Sess,  1.  cong.  5.  c.  73.)  Until 
such  order,  the  law  grants  permission  to  the  alien  to  remain, 
though  his  sovereign  be  at  war  with  us.  A  lawful  residence 
implies  protection,  and  a  capacity  to  sue  and  be  sued.  A 
contrary  doctrine  would  be  repugnant  to  sound  policy,  no  less 
than  to  justice  and  humanity. 

The  right  to  sue,  in  such  a  case,  rests  oa.still  broader  ground 
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than  that  of  a  mere  municipal  provision,  for  it  has  been  fre- 
quently held  that  the  law  of  nations  is  part  of  the  common 
law.  By  the  law  of  nations,  an  alien  who  comes  to  reside  in  a 
foreign  country,  is  entitled,  so  long  as  he  conducts  himself 
peaceably,  to  continue  to  reside  there,  under  the  pubhc  protec- 
tion ;  and  it  requires  the  express  will  of  the  sovereign  power  to  or- 
der him  away.  The  rigor  of  the  old  rules  of  war  no  longer  exists, 
as  Bynkershoek  admits,  when  wars  are  carried  on  with  the 
moderation  that  the  influence  of  commerce  inspires.  It  may 
be  said  of  commerce,  as  Ovid  said  of  the  liberal  arts :  EmoU 
lit  mares,  nee  sinit  esse  feros. 

We  all  recollect  the  enlightened  and  humane  provision  of 
Magna  Charta  (c.  30)  on  this  subject ;  and  in  France  the 
ordinance  of  Charles  V.  as  early  as  1370,  wias  dictated  with 
the  same  magnanimity ;  for  it  declared  that  in  case  of  war, 
foreign  merchants  had  nothing  to  fear,  for  they  might  depart 
freely  with  their  effects,  and  if  they  happened  to  die  in  France^ 
their  goods  should  descend  to  their  heirs.  {HenauWs  Abrege 
Chron.  torn.  1.  33S.)  So  all  the  judges  oi  England  resolved, 
as  early  as  the  time  of  *  Henry  VIII.  that  if  an  alien  came  to 
England,  before  the  declaration  of  war,  neither  his  person, 
nor  his  effects,  should  be  seized  in  consequence  of  it.  (Bra, 
tit.  Property,  pi.  38.  Jenk,  Cent  201.  Ca^e  22.)  And  it 
has  now  become  the  sense  and  practice  of  nations,  and  may 
be  regarded  as  the  public  law  of  Europe,  (the  anomalous  and 
awful  case  of  the  present  violent  power  on  the  continent  ex- 
cepted,) that  the  subjects  of  the  enemy,  (without  confining 
the  rule  to  merchants,)  so  long  as  they  are  permitted  to  remain 
in  the  country,  are  to  be  protected  in  their  persons  and  prop- 
erty, and  to  be  allowed  to  sue  as  well  as  to  be  sued.  (Bynk. 
K^Uiest,  Jur,  Pub,  b.  1.  c.  7.  c.  25.  s.  8.)  It  is  even  held, 
that  if  they  are  ordered  away  in  consequence  of  the  war,  they 
are  still  entitled  to  leave  a  power  of  attorney,  and  to  collect 
their  debts  by  suit.  (Emerigon.  Traite  des  Assurances,  tom. 
1.567.) 

Modern  treaties  have  usually  made  provision  for  the  case  of 
aliens  found  in  the  country,  at  the  declaration  of  war,  and 
have  allowed  them  a  reasonable  time  to  collect  their  effects 
and  remove.  Bynkershoek  gives  instances  of  such  treaties, 
existing  above  two  centuries  ago ;  and  for  a  century  past,  such 
a  provision  has  become  an  established  ybrmtiZa  in  the  commer- 
cial treaties.  Emerigon,  who  has  examined  this  subject  with 
the  most  liberal  and  enlightened  views,  considers  these  treaties 
as  an  aflSirmance  of  common  right,  or  the  pubhc  law  of  Europe, 
and  the  general  rule  is  so  laid  down  by  the  later  publicists,  in 
conformity  with  this  provision.  (Vattel,  b.  3.  c.  4.  s.  63.  Le 
Droit  Public  de  TJ Europe,  par  Mably.  (Euvres,  tom.  6. 
334.)  Some  of  these  treaties  have  provided  that  foreign  sub- 
jects should  be  permitted  to  remain  and  continue  their  busi- 
ness, notwithstanding  a  rupture  between  the  governments, 
so  long  as  they  behave  peaceably ;  (^Treaty  of  Commerce 
between  Great  Britain  and  France,  in  1786,  and  of  Amity 
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and  Cottimerce  between  Great  Britain  and  tke  United  Stated 
in  1794 ;)  and  where  there  was  no  such  treaty,  the  permission 
has  been  frequently  announced  in  the  very  declaration  of  War. 
Sir  Michael  Foster  (Discourse  of  High  Treason^  185,  186) 
mentions  several  instances  of  such  declarations ;  and  he  say 
that  the  aliens  were  thereby  enabled  to  acquire  personal  chat- 
tels, and  to  maintain  actions  for  the  recovery  of  their  persona, 
rights,  in  as  full  a  manner  as  alien  friends.  The  act  of  con- 
gress of  Jaly,  1798,  before  alluded  to,  provides,  in  cases  where 
there  may  be  no  existing  treaty,  a  reasonable  time,  to  be 
ascertained  and  declared  *by  the  president,  to  alien  enemielj 
resident  at  the  opening  of  the  war,  "  for  the  recovery,  disposal 
and  removal  of  their  goods  and  effects."  This  statute  may  be 
considered,  in  this  respect,  as  a  true  exposition  and  declaration 
of  the  modern  law  of  nations. 

The  opinion  that  wars  ought  not  to  interfere  with  the  secu- 
rity and  collection  of  debts,  has  been  constantly  gaining  ground, 
and  the  progress  of  this  opinion  is  worthy  of  notice,  as  it  will 
teach  us  with  what  equity  and  liberality,  and  with  what 
enlarged  views  of  national  policy,  the  question  has  been  treat- 
ed. A  right  to  confiscate  the  debts  due  to  the  enemy  was  the 
rigorous  doctrine  of  the  ancient  law ;  but  a  temporary  disa- 
bihty  to  sue,  was  all  Grotius  (b.  3.  c.  20.  s.  16)  seemed 
wilKng  to  allow  to  hostilities.  Since  his  time,  continued 
and  successful  efforts  have  been  made  to  strengthen  justice, 
to  restrain  the  intemperance  of  war,  and  to  promote  the 
intercourse  and  happiness  of  mankind.  The  power  to  col- 
lect debts,  notwithstanding  the  event  of  war,  is  not  an  unu- 
sual provision  in  the  conventional  law  of  nations.  In  the 
treaty  of  commerce  between  England  and  France,  in  1713, 
it  was  provided  by  the  2d  article,  that  in  case  of  war,  the  sub- 
jects of  each  power  residing  in  the  dominions  of  the  other, 
should  be  allowed  six  months  to  retire  with  their  property,  and 
in  the  mean  time,  should  be  at  full  liberty  to  dispose  of  the 
same,  "  and  the  subjects  on  each  side  were  to  have  and  enjoy 
good  and  speedy  justice,  so  that  during  the  said  space  of  six 
months  they  may  be  able  to  recover  their  goods  and  effects." 
So  also  in  the  treaty  of  commerce;  between  Great  Britain  and 
Russia,  in  1766,  and  again  in  1797,  it  was  provided,  that  in 
case  of  war,  the  subjects  of  each  were  to  be  allowed  one  yeat 
to  withdraw  With  their  property ;  and  they  were  also  authoriz 
ed  to  substitute  others  to  collect  their  debts  for  their  benefit, 
"  which  debts  the  debtors  should  be  obliged  to  pay  in  the  same 
manner  as  if  no  such  rupttire  had  happened."  A  similar  pro- 
vision, in  substance,  was  inserted  in  the  treaty  between  the 
United  States  and  Bussia,  in  1785 ;  and  in  the  treaty  of  com- 
merce between  the  UnitediStaiesB.nA  Great  Britain,  in  1795. 
the  government  of  each  country  was  prohibited  to  interfere, 
either  by  confiscation  or  sequestration,  with  private  contracts, 
and  itv\ras  expressly  decliared  tq  be  unjust  and  impolitic,  that 
the  debts  of  individuals  should  be  impaired  by  national  dif- 
ferences. 
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Tho  case  before  us  does  not  raise  the  questipn,  nor  do  we     ALpANV, 
give  any  opinion  in  favor  of  the  right  of  action  by  aliens  ivho  ^^^^^^^YfJ^ 
resided  in  the  enemy's  country  vm^n  war  was  declared,  and     MurxuBV 
when  the  action  ♦was  commenced.     The  cases  appear  to.  he  ^^    ^-^ 
igainst  such  right.     But  as  to  aliens  who  wer^e  residents  with  ^^*  *  '   ^' 
us  when  the  war  broke  out,  or  who  have  rince  com.e  to  reside         {  *  7§  ] 
here,  by  a  presuined  permission,  the  authorities  seem  to  he 
decisive.     And  whether  we  consiiieir  this  cai?e  ip  referejocje  ctp 
the  decisions  of  the  English  courts,  to  the  ^cit  of  congress,  o^ 
to  the  sense  of  Europeim  nations,  declared  in  their  treaties, 
and  by  their  writers  on  public  law,  the  plea  must  be  overruled ; 
and  the  plaintiff  is  entitled  to  judgment,  upqri  his  demuri'er. 

Judgment  for  the  plaintiff. 


MiNTURN   AND   Chamvlin  agaitist   The   C.olcmbian 
Insurance  Company. 

THIS  was  an  action  on  a  policy  of  insurance  pn  part  of  the  .  Goods  were 
cargo  of  ihe  ship  ^{onro,  on  a  voyage  from  Neto-York  to  ^^rit^o^Ton^ 
Tormmgen.  The  policy  was  dated  the  20th  of  OfiU^er,  1808,  ningen,  aad 
ind  was  expressed  to  be  "on  coffee,  valued  at  twenty-five  \^l^  expressed 
cents  per  pound."  The  defenclatits  subscribed  40,000  dollars^  to  be  on  *rco/- 
at  a  premium  of  two  and  a  half  per  cent. ;  twp  per  c^tU.  to  be  ^'  ^^^^^r 
returned  in  case  df  loss.  The  policy  x^ontained  the  usual  pwnrf/'  and 
clause  as  to  prior  insurance.  '^^  d^LX 

The  ship  was  wrecked  upon  the  coast  of  HoUimd,  ip  Od^o-  to  prior  insur- 
ber,  1809,  and  totally  lost,  with  the  cargo,  excepting  a  small  *°a  prior  open 
quantity  of  pepper  and  coffee  saved  fi:om  the  wreck,  a^d  sold  policy  of  insur- 
for  the  benefit  of  the  insurers,  the  net  procQe.49  of  which,  effected*fn  z^" 
amounting  to  8,728  dollars  and  88  cents,  were  repijittQd  to  the  don,  on  the 
plaintiffs.     The  proceeds  of  the  coffee  saved,  amounted  to  ^^meihiLg^- 

3,628  dollars.  erally,  tJnsisl- 

A  prior  open  policiy  pf  insurance  had  becin  eflTeotedj  in  j^Jji-  ^rotJ^f  7£ar 
gland,  upon  the  cargo  generally,  to  the  amount  of  35,000  an^oorf.  The 
pounds  .sterling,  equal  to  155,555  dollars,  at  a  premium  of  w*recked  onllhe 
$13  35  per  cent.  coast  of  hu- 

*The  cargo  of  the  Alonzo,  at  the  %me  of  the  loss,  consisted  [  *  76  ] 
of  607,323  pounds  of  coffee,  the  first  cost  of  which  was  land,  and  total- 
twenty-three  and  a  half  cents  per  pound,  amounting  to  ly  lost,  with  her 
142,720  dollars,  and  at  twenty-five  cents  per  pound,  to  154,830  parroniybdng 
dollars ;  67,222  pounds  pepper,  which  cost  (including  the  saved, 
drawback)  twenty  cents  per  pound ;  six  hundred  and  ninety-  <,„  ^^^  ^^^JJ 
eight  pounds  of  sugar,  at  eight  dollars,  including, the  4ra|Hsbac)c,  V^j^j^y^  it  was 
and  three  tons  of  Saffron  wood,  at  oxic  hundred  d^Ww  S^^  part  of^he  ia?* 

ton.  go,  being  pep- 

The  only  question  related  to  the  adjustment  .qf^tlie  lo^,  or  ^slSrefliy  5?i 
the  ascertaining  what  interest  remained,  aftQr  ^aii^fying  {the  second  policy, 
first  policy,  to  suppc^-t  the  second  insurance  by-Ihe  ^lefendapt^.  ^©"firet  coVt 

The  plaintiffs  contended . th^t. the  unvalued  .Qj'tiQl^,j|tjrin9e  without  deduct- 
costand  charges,  including  the  drawbaek,4o^etb^  wj^  lifie  baV^wast^be 
premium  on  the  first  Or  X/okdofi. policy,. were ifir^t  to  ,b^  ftRpU-  Redacted  from 
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ALBANY,    ed  to  that  policy ;  and  that  the  residue  of  the  sum  insured  by 
^^^^n^^^^  that  policy  attached  to  the  a^ee,  at  prime  cost  and  charges , 

MiNTURN      that  the  coffee  remaining  uncovered  by  the  first  policy,  valued 
J-  at  twenty-five  cents  per  pound,  together  with  the  difference 

oL.  Ns.  o.  jjg^^ggu  twenty-three  and  a  half  cents  and  twenty-five-cents. 
^«  ««>»|ns«'«^  on  the  amount  of  the  coffee,  insured  by  the  London  policy, 
cy,  ^inctuSing  formed  the  interest  for  the  second  policy,  together  with  the 
^^  premium}  premium  of  insurance  on  such  interest:  and  on  those  princi- 
was\o  'b"ap^  P?^s,  they  presented  to  the  court  the  following  statement: 
plied  lo  the  Amouut  insured  by  the  first,  or  London  policy, 
J?f^'e^iaid      £35,000  Sterling,  is  ^155,555  00 

charges,      in-  Dcduct  the  premium  at  ^13  35  20,766  59 

eluding         the  '^  ^  ' 

drawback ;  and 

the  coffee   re-  Amouut  of  cargo  covcrcd  by  first  policy  is  134,768  41 

mammf^uncov-        p^pp^^  ^^  ^^  ^^^^^  p^^  jj^    j^  ^  ^3  444  ^^ 

first  policy, es-      Suffar  at  %8  per  cwt.  5,584  94 

timated    at   25        1x7^^ j  qaa  aa 

cts.  per  pound,        Wood  300  00 

and  adding  the  __.« 

tt^°S^  fim  Amount  of  unvalued  articles  19,329  07 

cost     and    the  ■ 

u!^"'^^Jantu?  Leaves  to  be  applied  to  the  coffee  #115,458  07 

covered  by  the  .^_^_^_ 

|e.he^wii'j£;  Which,  at  23  1-2  cents  per  pound, 
premium  of  in-  will  covcr,  Ibs,  491,  314,  which, 
:e"r/'H.^,  deducted  from  the  whole  quanti- 
constituted  the  ty  of  coffec,  Icavcs  Ibs.  116,009 
[  *  77  ]  *for  the  second  policy,  which,  at 

amount  of  in.       25  ccuts,  is  $29,002  25 

co'f/ed'bythe  1  ^'^  ccut  per  lb.  difference  be- 
second  policy.  tween  prime  cost  and  valuation, 
th^amo^ifof      on  491,314  lbs.  is  7,369  71 

loss  on  the  car-  ■ 

go.  on  an  open  36,371  96 

pohcy  of  msur-    -n  ,  ,  ,1.  t    •  r»V.  ^^  ^a 

ance,  the  goods  Premtum  ou  the  second  policy,  coveredy  is  6,168  34 

are  to  be  esti-  _«— _. 

mated  at  prime  ^/-^  -  ^^  *>^ 

cost  and  char-  42,540  30 

ges,  without  de-  Defendants'  proportion  of  the  net  amount  of 

XSck.  coffee  saved,  $3,862,  is  896  12 


Amount  of  policy  $40,000 

Deduct  2  per  cent.  800 


41,671  20 


Amount  of  total  loss  39,200  with  interest 

from  the  9th  of  December ,  1809. 

The  defendants  contended  that  the  prime  cost  of  the  whole 
cargo,  excepting  the  coffee,  w«s  first  to  be  ascertained ;  and 
that  amount  being  deducted  from  the  sum  subscribed  to  the 
first  policy,  would  leave  133,582  dollars  to  be  deducted  from 
the  amount  of  the  whole  coffee,  valued  at  twenty-five  cents, 
which  would  leave  18,582  dollars,  as  the  whole  amount  of 
interest  to  he  applied  to  the  second  policy.  And  the  result, 
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after  allowing  for  a  return  for  short  interest,  and  deducting  the     ALBANY, 
usual  two  per  cent  and  salvage  of  coffee,  would  leave  a  loss  January,  isis. 
of  20,345  dollars;    and  they  presented  the  following  state-  ^'^'mintvTji^ 
ment,  which  included  the  drawbcicks^  which,  however,  they  v. 

insisted  ought  to  be  deducted :  ^^-  ^*'-  ^ 

Pepper  at  20  cents  $13,444 

Sugar  at  $8  5,585 

Wood  -  300 


Add  premium  at  $  13  35  per  cer^. 

155,555 
22,307 

$19,329  00 
2,978  00 

Amount  insured  in  London 
Deduct 

22,307  00 

Leaves  of  valued  articles 
♦Whole  cost  of  coffee  at  25  cents 
Deduct,  covered  by  first  policy, 

Leaves  interest  for  the  second  policy 
Proportion  of  salvage  is 

133,248 
mt. 

$151,830  00 
133,248  00 

18,582  00 
444  00 

Loss  on  second  policy 
Deduct  2  per  cent. 

18,138  00 
362  76 

Short  interest  21,418  at  12  1-2  per  ct 

17,775  24 
2,570  16 

Loss  and  return  on  second  policy  20,345  40 

By  a  second  statement,  in  which  the  drawback  was  deduct- 
ed, the  loss  and  return  on  the  second  policy  were  estimated  by 
the  defendants,  at  14,766  dollars  and  74  cents  ;  and  by  a  third 
statement,  which,  they  contended,  was  according  to  the  prin- 
ciples laid  down  in  the  case  of  M^Kim  v.  The  Phomix  Insur- 
ance Company,  they  made  the  whole  cargo  covered  by  the 
first  policy,  so  as  to  leave  no  interest  for  the  second  policy. 

Hoffman  and  T.  A,  Emmet ,  for  the  plaintiffs.  They  cited  1 
Johns.  Cas.  110.     8  Johns.  Rep.  229.     Marsh.  Ins.  287.  622. 

C  /.  Bogert  and  S.  Jones,  jun.  contra.  They  cited  Wesk. 
on  Ins.  7.  27.     Mill  on  Ins.  132. 

Per  Curiam.  The  adjustment  is  to  be  made  upon  the 
principles  contended  for  by  the  plaintiffs.  The  London  policy 
being  open,  will,  of  course,  take  the  cargo  insured,  at  the 
prime  cost,  and  that  part  of  the  cargo  untouched  by  the  second 
policy  is  first  to  be  satisfied  for  the  reasons  assigned  in  the 
case  of  Kane  v.  The  Columbian  Insurance  Company.  (8 
Johns.  Rep.  229.)  The  drawback  is  not  to  be  taken  into 
consideration,  in  settling  the  first  policy ;  and  so  was  the  rule 
of  adjustment  declared  in  Gahn  v.  Mumford  fy  Broome.  (1 
Johns.  Cases,  120.)  The  premium  upon  the  London  policy 
is  also  to  be  included,  for  that  is  one  of  the  charges.     (^Marsh. 
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ALBANY, 

Jianaary,  1813. 

Post 

V. 
COMPANT. 

[*79] 


o«k  Ins.  622.)  Aftfer  the  part  of  the  cargo  uncovered  by  th« 
second  policy,  and  liqtiidated  upon  these  prin.cip]es,  is  first 
satisfied  j  then  the  residue  of  the  amount  insured  by  the  first 
policy  will  attach  upon  the  coffee,  and  under  that  *policy,  it 
will,  of  course,  attach  upon  it,  at  its  prime  cost  And  charges. 
The  firp\  policy  being  thus  satisfied,  we  come  to  see  what 
interest  in  the  coffee  remains  to  be  covered  by  the  second 
policy,  and  in  making  that  estimate,  the  whole  of  the  coffee  on 
board  is  to  be  ealeulated  at  the  valuation,  because  the  parties 
have  agreed  upon  that  valuation,  in  reference  to  this  policy. 
This  ^as  the  language  of  the  court,  and  this  was  the  mode  of 
adjustment  in  the  case  before  mentioned.  In  that  case,  the 
first  policy  completely  exhausted  the  plaintiff's  interest  on 
board,  computing  the  goat-skins  at  prime  cost.  But  the  second 
policy  said,  that  quoad  that  policy,  they  were  not  to  be  so 
computed,  but  to  be  reckoned  at  fifty  cents  apiece,  and,  con- 
sequently, there  remained,  as  aliment  for  the  second  policy,  an 
interest  of  forty  cents  in  each  skin.  In  the  same  way  must 
the  loss  be  adjusted  in  this  case ;  and  this  will  be  accordii^ 
to  the  statement  on  the  part  of  the  plaintiffs,  contained  in  the 
case. 


One  quarter 
of  ihe  ship  Ra- 
dhts,  valued  at 
the  sum  insur- 
ed, 6,500    dol- 

[*80] 

lars,  and  her 
cargo,  were  in- 
sured from 
New-York  to 
St,  Sebastians; 
the  insured 
were  not  to  a- 
baiidon,  if  cap- 
tured or  detain- 
ed, until  six 
months  after 
notice  given  of 
the  capture, 
&c. 

Being  off  St. 
ArUojta,  about 
3  leagues  dis- 
tant, they  took 
a  pilot  for  St. 
Sebastians,  but 
being  informed 
that  a  vessel 
which  had  been 
and  was  then 
following  them, 
was  a  British 
cruiseTf  which 
had  taken  sev- 
vral    American 


Post,  Grinxel  and  Minturn  against  The  Ph<enix 
Insurance  Company  of  New-York^ 

The  Same  against  The  Same, 

THESE  were  actions  on  two  several  policies  of  insaraiice, 
on  the  vessel  called  the  Radius^  and  her  cargo,  "  at  and  from 
New- York  to  St.  Sebastians  or  Pasage,  and  if  turned  off,  or 
the  captain  &inks  it  prudent  riot  to  enter,  with  liberty  to  pro- 
ceed to  Tonningen,"  *The  policy  on  the  vessel  was  on  one 
fourth,  Valued  at  the  s<im  insiir^.  (5,500  dollars.)  The 
policy  on  the  goods  was  'On  oiie  fourth  of  seVen  hundred  and 
sixty-seven  bales  of  United  States  cotto<v,  "  valued  at  the  sum 
insured,"  which  was  10,000  dollars.  The  policies  contained 
the  usual  clause :  "  warranted  American  prop^ty ;  proof  to 
be  Trequired  here  only :  also  rtot  to  abandon,  if  detained  or 
captured,  until  six  months  after  n<:^tice  given  to  the  office, 
-tinleiss  previously  condemned  ;  nor  if  refused  admittance  or 
turned  away,  but  may  proceed  to  any  other  near  open  port." 

The  loss  was  averred  to  have  happened  by  the  property 
insured  being  attached,  soked,  t;8{^ured  and  taken  possession 
of  by  certain  subjects  of  the  Emperor  of  France*  On  the  1st 
Majfy  1810,  the  plaintiffs  gave  notice  to  the  defeiwlants  that  the 
Radius  had  been  captured  and  carried  into  St.  AntOna;  on 
the  1st  November,  1810,  they  made  an  abandonment  for  a 
total  loss,  and  on  the  seventh  of  the  siame  month  they  wrote  to 
the  defendants  confirming  their  abandonment,  and  enclosing 
the  protest  arid  other  proofs  of  loss  and  interest. 

The  Radius  sailed  from  New- York,  the  12th  December, 
1809,  on  the  voyage  to  St.  Sebastians,  and  on  the  11th  Janu- 
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ary^  1810,  at  one  P.  M.  made  St  Afitona'a  Head,  bearing     albanv, 
south,  distant  two  or  three  leagues,  and  saw  a  number  of  fish-  J^°"a'y;  i^is. 
ing  boats  bearing  east,  and  at  the  same  time  a  brig,  bearing  E.  ^^'^^"^^^i*^ 
N.  E.,  standing  direct  for  the  Radius,  haying  tacked  for  the  v. 

purpose,  which  brig  they  bad  discovered,  at  a  great  distance,  ^coMPAin?.*' 
two  hours  before.  From  an  apprehension  and  belief  that  the 
brig  was  b,  British  cruiser,  the  captain  and  chief  mate  thought  to^^^?.  ^ba^. 
it  prudent,  for  fear  of  capture,  to  obtain  a  pilot  from  the  fishmg  Hans,  and  the 
boats,  and  get  into  SL  Sebastians  as  soon  as  possible;  and  JJ'gjf  and  unfa* 
having  procured  a  pilot,  they  stood  on  direct  for  St,  Sebastir  vorabie,  ihe 
ans,  then  twenty  or  thirty  leagues  distant;  and  the  brig  con-  thr^advice^of 
tinued  to  stand  on  for  the  Radius.  The  pilot  informed  the  the  pilot,  put 
inaster  of  the  Radius  that  the  brig  was  an  English  cruiser,  and  for  feir  of^^ 
had  been  cruising  off  that  port  for  some  days,  and  had  captur-  ture  and  deien- 
ed  several  AmeHcan  vessels.  The  wind  being  light,  and  find-  {j,°°'  "^pooicd^ 
ing  that  the  brig  gained  on  them,  and  that  the  Radius  could  with  tL  first 
not  continue  her  course  to  St.  Sebastians,  without  being  ^^"  seba^Uns. 
overtaken,  and  a  manifest  rigk  of  capture  and  detention  by  the  On  arriving  at 
brig,  it  was  thought  best,  and  by  the  advice  of  the  pilot,  to  stop  f^^fjf'^jie^ 
at  St.  Antona,  as  a  place  of  safety,  ajid  fi^om  thence  to  pro-  cargo  were  sei- 
ceed,  with  the  first  fair  wind,  to  St.  Sebastians,  then  about  eewofth'e^^o^I 
twenty  leagues  distant ;  and  the  Radius  accordingly  stood  in  emment  thero, 
direct  for  St.  Antona,  but,  on  account  of  the  ^wind  and  tide,  [  *  81  ] 
was  obliged  to  anchor  at  one  half  a  league  off;  and  was  watch-  ficting  under 
ed.by  the  brig  all  night;  early  the  next  morning  the  Radius  ^^Iprtnchem- 
got  under  way,  intending  to  get  into  *S^  Antona,  the  wind  perorj  on  the 
being  very  light,  when  a  pilot  and  five  men  came  on  board,  {|Jq^  thelhips 
who  said  they  were  sent  by  the  commandant  ,to  take  charge  register,  roll  of 
of  the  ship  and  assist  in  getting  her  in ;  and  soon  afterwards  ofher^^^^^aM^rs 
an  oflicer  and  a  party  of  soldiers  came  on  board,  and  ordered  were  taken 
the  captain  and  mate  of  the  Radivs  and  six  men  to  go  on  [er°*and  nTver 
.  shore,  with  the  ship's  papers,  for  the  inspection  of  tlie  com-  returned;  the 
mandant.  The  captain  and  men  were  detained  by  the  com-  ^n'^f^t^nd  sent 
mandant,  who  said  he  had  orders  to  send  the  papery  to  St.  to  Bayonne. 
Andero,  and  to  seize  and  take  possession  of  the  ship  and  ^efaiied  "^umfi 
cargo.  The  ship  having  been  brought  to  anchor  .in  the  port,  the  8th  Juiy, 
the  master  and  mate,  in  the  afternoon  of  the  12th  January,  ^^n^^^^^'havifg 
1810,  were  permitted  to  go  on  board,  but  the  men  and  papers  been  taken  by 
were  detained.  The  ship  was  found  to  be  in  possession  of  a  *^^^  spfi!mrdt 
guard  of  soldiers,  who  refused  to  give  her  up.  The  ship's  the  Radius  was 
papers,  among  which  were  the  American  register,  a  Mediter-  ^^"j-^;^^^^^?" 
ranean  pass,  list  of  the  crew,  invoice  and  bill  of  lading  of  and  carried  to 
cargo,  were  never  afterwards  returned.  The  cargo,  against  ^1"^^^^^^^^ 
the  remonstrances  pf  the  master,  was  taken  put  of  the  Radius,  by  the  English 
in  lighters,  and  sent  to  Ifayoniie,  and  was  never  afterwards  ^JJ^j  ^th^Ote- 
restored.  The  vessel  remained  in  possession  of  the  persons  tobery  isio, 
who  had  so  seized  or  captured  her,  until  the  5th  July,  1810,  ^.|j^°  ^he  was 
when  *^/.  Antona  was  taken  by  the  English  and  Spanish  payment  of  »a/- 
forces,  find  the  Radius  wf^s  boarded  by  Spanish  privateers  and  ^^^^^f^  ^l 
Tpw-lx)ats,  who  kept  possession  until  the  8th  Jul^,  when  an  mm  to  New- 
English  frigate  arrived  and  took  possession  of  her,  at  which  i^^J^^^f  ^JJ^^/^: 
lime  the  master  of  the  Radius  had  gone  to  St.  Andero.  On  eledto  ;sS.^i£ 
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ALBANY,     the  9th  July,  the  English  frigate  took  the  Badius  as  a  prize, 

January,  1813.  ^^  CoTuntia,  where  they  arrived  the  15th  July.     The  Radius 

''^^^^^^^^^^  was  detained  in  possession  of  the  English  and  Spaniards,  at 

V.  that  place,  until  the  3d  October,  1810,  when  the  mate,  in  the 

Compakt!"  absence  of  the  master,  with  the  advice  of  the  American  consul, 
for  the  interest  of  all  concerned,  agreed  to  pay  a  salvage  of 
ibe'^^mJier*  to  %^^^  dollars  and  66  cents,  but  having  no  money,  he  borrowed 
pay  the  'sal-  that  sum,  and  also  a  further  sum  of  1,102  dollars  and  84 
cefsary^expen-  cents,  to  defray  the  expenses  of  equipping  the  Radius  for 
ses,  borrowed  New-York ;  for  which  sums  and  the  interest,  he  executed  to 
tom"4^  and^ihe  ***«  lender  a  bott(mry  bond,  on  the  ship,  for  4,617  dollars  and 
ship  arrived  at  60  ceuts.  The  Radius  left  Corunna,  under  the  command  of 
^h'^'Noveiiber,  ^^e  mate,  on  the  9th  October,  and  arrived  at  New-  York  the 
1810.  On  the  9th  November,  1810,  under  the  bottomry. 
[*82  ]  *The  mate  testified  that  he  could  not  have  proceeded  with 

1st  Wa  the  ^^^  RcuHus  ffom  Corunna  to  St.  Sebastians,  without  great 
insured  ^'gave  danger  of  capture  and  loss  during  the  voyage ;  and  if  she  had 
ca"iare°to  the  ^*'"^®^  there  in  safety,  without  certainty  of  seizure,  capture 
insurere,  °  and  and  loss.  Under  the  decrees  and  orders  of  the  French  govern- 
vi^ber  ^^\iio  ^^^^ »  ^  ^''  American  vessels  arriving,  at  that  time,  at  St. 
gave  notice  of  Sebastians,  had  been  seized  by  that  government,  and  that  the 
abandonment,  want  of  the  ship's  papers  was  alone  sufficient  to  prevent  her 
November  ^ve  from  going  to  St.  Scbastians ;  and  besides,  he  was  informed 
resT^and^  low  ^^  ^^^  American  consul,  that  the  Radius  would  not  be  allow- 
and  demanded  ed  to  ckar  out  for  St.  Sebdstians,  and  the  British  commodore 
payment  for  a  informed  him,  that  he  could  not  proceed  to  any  other  port  but 
was  held,  that  Ncw-York,  in  ballast,  under  pain  of  capture.  When  the  Ra- 
sflrf"^  '"***  ^*^*  '^^  ^^^^^^^^  ^'^^  New-York,  he  obtained  a  certificate 
justifiable  anci  from  the  British  commodore,  and  another  from  the  American 
not  ad««ta/ion;  cousul,  to  protcct  the  ship  and  her  crew  from  British  or  Spar^ 

and  that  the  in-    .,.*,.,  *^  a      t^t         xr     i 

sured  were  en-  ^sh  cruisers,  during  her  voyage  to  JSew-  York. 

titled  to  recov-  It  appeared  that  American  vessels  bound  to  St.  Sebastians, 

loss  °Vo*  ^the  frequently  touched  at  St.  Antona,  when  the  winds  were  light 

whole  sum  in-  and  unfevorablc,  to  take  pilots  there,  or  at  any  of  the  places 

suredj  the  ship      i  .1  .  '^  ^  ^ 

nothavingbeen  along  the  COast. 

so    recovered,       The  couuscl  for  the  defendants  objected  ;  1.  That  the  plain 
gui^°capacity  to  tiffs  Were  not  entitled  to  recover  at  all,  because  there  was  a 
prosecute    her  deviation  in  going  to  St.  Antona. 

tiiT^^vaiuat^on  ^'  That  cvcn  if  there  was  no  deviation,  that  the  plaintiffs 
being  appiica-  were  not  entitled  to  recover  for  a  total  loss,  as  to  the  vcsslI,  as 
rcst°  insured^  shc  was  liberated  and  restored  before  the  first  abandonment, 
and  not  to  the  and  before  the  expiration  of  six  months  from  the  notice  of  the 

-hole  ship.  ^^p^^^^ 

3.  That  if  the  plaintiflTs  were  entitled  to  recover  for  a  total 
or  a  partial  loss,  yet  in  the  policy  on  the  vessel,  they  were  only 
to  be  considered  as  insured  to  the  one  fourth  part  of  the  sum 
of  5,500  dollars,  which  was  the  valuation  of  the  vessel  in  the 
policy. 

These  objections  were  overruled  by  the  judge,  who  declared 
his  opinion  that  the  plaintiffs  were  entitled  to  recover  for  a 
total  loss,  and  that  they  must  be  considered  as  insured  to  the 
full  amount  of  the  sum  expressed  in  the  policy.  And  a  ver- 
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diet  was  taken  for  the  plaintiffs,  subject  to  the  opinion  of  the 
court,  on  a  case  agreed  on  by  the  parties  ;  the  amount  to  be 
adjusted  afterwards  by  persons  named. 

Hoffman  and  Colden,  for  the  plaintiffs. 

Wells,  T.  A.  Emmet  and  5.  Jones,  jun.  for  the  defendants. 

*Kent,  Ch.  J.  delivered  the  opinion  of  the  court.  The 
counsel  for  the  defendants  have  moved  to  set  aside  the  verdict 
on  the  three  following  points : 

1.  That  the  deviation  in  going  into  St»  Sebastians  was  not 
justifiable,  and  discharged  the  insurer. 

2.  That  the  total  loss,  as  to  the  ship,  ceased,  by  her  libera- 
tion before  the  abandonment  was  made. 

3.  That  the  sum  recovered  is  much  greater  than  the  sum 
insured,  as  the  ship  and  the  cargo  were  insured  to  only  one 
fourth  of  the  valuation  mentioned  in  the  policy. 

1.  The  taking  of  a  pilot  and  going  into  St.  Antona  was  a 
justifiable  deviation  under  the  circumstances  of  the  case. 
The  want  of  wind  is  mentioned,  but  the  governing  cause  of 
the  deviation  was,  undoubtedly,  the  fear  of  capture  by  the 
British  brig  which  was  pursuing  the  Radius,  and  which,  ac- 
i*ording  to  the  information  given  to  the  captain  by  the  pilot, 
had  recently  captured  several  American  vessels  bound  to  St. 
Sebastians.  It  was  decided  in  the  case  of  Murray  v.  The  Uni- 
ted Insurance  Company,  (2  Johns.  Cases,  263,)  that  the 
capture  of  a  neutral  by  a  belligerent  cruiser,  was  a  loss  within 
the  pohcy  and  a  justifiable  cause  of  abandonment.  Being  a 
peril  insured  against,  it  follows,  of  course,  that  the  assured  is 
justifiable  in  a  deviation  to  avoid  it ;  and  it  is  always  a  ques- 
tion of  fact  whether  the  peril  be  so  present  and  palpable  as  to 
excuse  the  deviation.  In  the  case  of  Reade  v.  The  Commer- 
cial Insurance  Company,  (3  Johns.  Rep.  352,)  a  deviation  by 
an  American  vessel,  to  avoid  capture  by  a  British  cruiser, 
was  allowed  to  be  justifiable,  if  the  facts  were  such  as  to  ren- 
der the  deviation  necessary  or  prudent.  There  was  no  ques- 
tion raised  on  the  general  point,  as  to  the  lawfulness  of  deviation 
by  a  neutral,  to  avoid  capture  by  a  belligerent.  In  this  case  we 
think  the  jury  were  warranted  from  the  facts  in  drawing  the 
conclusion,  that  the  deviation  in  going  into  St.  Antona  was 
founded  in  a  justifiable  necessity. 

2.  The  vessel  and  cargo,  as  soon  as  they  had  arrived  at  St. 
Antona,  were  seized  by  the  French.  The  cargo  was  carried 
to  Bayonne,  and  never  restored ;  and  the  ship,  afler  being  for 
six  months  in  the  possession  of  the  French  power  at  St.  An- 
tona, was  recaptured  by  the  British  and  Spaniards,  and 
carried  to  Corunna;  and  in  October  following,  she  was  given 
up  to  her  owners  on  the  payment  of  salvage,  but  was  not  per- 
mitted to  clear  out  or  sail  for  St.  Sebastians.  All  the  ship's 
papers,  such  as  her  register,  Mediterranean  pass,  role  d'equi- 
page,  and  the  invoice  and  bill  of  lading,  *had  been  seized  at 
St.  Antona,  and  were  never  restored.  The  ship  was,  there- 
fore, lefl  naked,  without  any  documentary  title  or  voucher  to 
give  her  protection  on  the  high  seas ;  and  all  she  obtained  at 
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ALBANY.  Cprunna  was  the  certificate  of  the  British  conunodore  and 
Jam»ry^i3.  ^f  \)^q  American  consul,  to  protect  her  on  her  return  to  New- 
York,  Under  these  circumstances,  the  capture  continued  its 
destructive  effects  down  to  the  time  of  abandonment.  The 
ship  was  not  so  recovered  as  to  be  in  a  legal  capacity  to  per- 
form the- voyage ;  and  what  was  said  by  Mr.  Justice  Fatersotiy 
(3  Cranch,  396,)  as  to  the  necessity  of  these  papers,  is  entitled 
to  great  weight.  They  are  the  requisite  insignia  to  distiq- 
guish  a  vessel  navigating  the  ocean  with  permission  of  her 
sovereign,  and  under  the  sanction  of  treaties  and  the  law  of 
nations,  from  a  piratical  or  lawless  rover.  A  vessel  without  her 
papers  is  liable  to  capture  in  time  of  war ;  and  the  French 
Ordinance  (art.  6.  tit.  9.  Des  PriseSy)  declares  every  such  ship 
good  prize.  We  do  not  wish  to  press  this  principle  to  extreme 
lengths,  and  to  say,  that  in  every  case  the  loss  of  the  ship's 
papers,  as  by  being  dropped  overboard,  or  by  fire,  <fcc.  would 
justify  the  breaking  up  of  a  voyage.  This  will  depend,  in 
some  degree,  upon  circumstances,  such  as  the  place  where, 
the  time  when,  the  cause  why,  and  the  portion  of  the  voyage 
that  has  been,  or  that  remains  to  be  performed.  But  we  think 
that,  under  the  circumstances  in  which  this  vessel  was  placed 
at  Corunna,  the  voyage  insured  was  necessarily  broken  up  by 
means  of  the  capture,  and  that  to  have  pursued  it  without 
papers  and  against  the  Jeave  of  the  power  surrendering  the 
ship,  would  have  been  an  act  of  indiscretion  and  folly.  The 
jury  were,  therefore,  warranted  in  finding  a  total  loss  by  cap- 
ture, for  tQ  thai  peril  the  breaking  up  of  the  voyage  is  justly 
to  be  charged.  In  Goss  v.  Withers,  (2  Burr.  683,)  there  was 
a  capture,  recapture,  and  bringing  into  England,  but  the  sal- 
vage was  so  high  that  the  Court  of  K.  B.  held  that  the  insured 
was  justified  in  abandoning,  and  considering  the  loss  as  total, 
by  the  capture. 

3.  The  third  point  is  without  any  solidity.  One  fourth  of 
the  ship  was  insured,  and  the  vessel  "  thereby  insured*'  was 
valued  at  5,500  dollars.  This  valuation  applied  to  the  interest 
insured,  and  not  to  the  whole  ship.  The  endorsement  on  the 
policy  is  conclusive  evidence  that  this  was  so  understood  by 
the  parties,  for  the  premium  was  paid  on  the  whole  valuation. 
The  payment  of  premium  is  often  resorted  to,  as  a  guide  to 
[*  85  ]  interpretation.  (Pothier,  *Traite  du  Pret  a  la  Grosae,  s.  32.) 
The  same  observation  applies  to  both  policies. 

The  motion  for  a  new  trial  ought,  therefore,  in  each  cause, 
to  be  denied.  Motion  denied. 


CoYLES  against  Hurtin. 
The    sheriff      THIS  was  an  action  of  assault  and  battery  and  false  im- 
rii"fcoMerlS-  prisonment.     The  defendant  pleaded  the  general  issue ;  but, 
torof  the  peace,  by  the  consent  of  the  attorney  of  the  plaintiff,  was  to  be  at 
awcs^^^au  pe^  ^^^^^^Y  to  give  any  Special  matter  in  evidence,  at  the  trial, 
sons  with  their      The  causc  was  tried  at  the  last  Orange  circuit,  before  Mr. 
•bettors    who  Justice  Speneer. 
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The  defendant  was  sheriff  of  the  county  of  Orange^  and  had     Albany. 
a  warrant  from  a  justice  of  the  peace  to  apprehend  five  persons,   ^^^^^f  1813, 
on  a  charge  of  having,  in  a  riotous  and .  tumultuous  manner,       cotles 
assembled  together,  and  of  having  committed  an  assault  and  v- 

battery  on  Thomas  Edsall,  &c.  Hurtiw, 

A  witness  for  the  plaintiff  testified,  that  the  defendant  called  oppose  the  e^ 
on  the  witness  to  assist  him  in  apprehending  certain  persons,  process.  Where 
against  whom  he  had  a  warrant,  and  who  were  said  to  have  » ^sheriff,  hav- 
taken  refuge  in  the  house  of  the  plaintiff,  near  the  outlet  of  the  t"'  apJiSewl 
Drowned  Lands,  and  who  were  determined  to  resist,  by  force,  scvcfai  persons 
the  execution  of  the  warrant.  When  the  sheriff  and  witness  ar-  ^^sw  "  ass'em- 
rived  at  the  plaintiff's  house,  it  was  found  that  the  men  against  Wed  together. 
whom  the  warrant  was  issued  had  effected  their  escape.  Some  ^  assault '&c. 
persons,  who  were  then  present,  charged  the  plaintiff  with  hav-  came  to'  the 
ing  assisted  the  men  in  making  their  escape,  and  after  some  they^'wcre  aS^ 
conversation  between  the  plaintiff  and  defendant,  the  defendant  semWed,  and 
told  the  plaintiff  he  must  go  with  him  to  Goshen,  before  a  and^unaWelo 
magistrate;  and  the  plaintiff  got  his  horse,  and  went  with  the  make  the  ar- 
defendant  to  Goshen,  which  is  about  four  miles  from  the  out-  S^ii.*^°a"d  ^oth- 
let,  and  arriv^  there  late  in  the  evening.  ers  to  guard  the 

*The  plaintiff  having  rested  his  cause,  the  defendant  called  [  *  86  ] 
the  mai^strate,  who  issued  the  warrant,  as  a  witness.  H^  house,  in  which 
proved  the  issuinir  of  the  warrant,  &o*  and  stated,  that  on  the  JJ®      ^I!^^^ 

•  n   1  1  it/»i         T  1       i-i*«r*»        were       asscm- 

evenmgof  the  same  day,  the  defendant  brought  the  plamtm  to  bled,  and  pre- 
the  witness,  and  charged  the  plaintiff  with  having  refused  to  aid  ^^  whUelJe 
him  in  apprehending  the  men  named  in  the  warrant,  and  with  went'  to  the 
having  assisted  them  in  making  their  escape,  and  the  witness  J®^J  foi^  miles 
bound  over  the  plaintiff  to  answer  to  the  charge,  at  the  next  distant,  to  get 
court  of  general  sessions  of  the  peace.  *^^^^  tr^naWe 

Another  witness  for  the  defendant  testified,  that  be  w^as  pres-  him  to  execute 
ent  at  the  plaintiff's  house  when  the  defendant  came  with  the  !^®  T^'m^'LJ! 

*  -    ■  .  ^  .     was  held,  that 

warrant,  and  read  over  the  names  of  the  men  agamst  whom  it  a.  and  the  oth 
was  isisued,  and  asked  the  plaintiff  if  they  were  there,  and  the  f^^^'^and^as^ 
plaintiff  said  he  believed  some  of  them  were  there.  A  num-  sist  the  sheriff^ 
ber  of  men  were  collected  in  u  room  above  stairs,  making  a  gyJJn^^^g*^®'  jJJ 
great  noise,  and  threatened  to  sacrifice  any  person  who  should  preserving  the 
come  up.  The  defendant  requested  the  plaintiff  to  go  up  stairs,  P^^^eidin'  X 
and  persuade  the  men,  named  in  the  warrant,  to  deliver  them-  offenders j  and 
selves  up.    The  plaintiff  said  he  would  not  co  up  for  a  thousand  *^ai /^e  sheriflf 

!i    n  mi        ir»i  i  iii''/y»  wastobedeem- 

dollars.  The  defendant  then  requested  the  plamtiff  to  go  to  eei, constructive' 
the  foot  of  the  stairs,  and  speak  to  the  men ;  but  the  plaintiff  (^P^stff"^*^! 
refused  to  do  so,  ^and  said  that  the  defendant  might  do  his  others  to  arrest 
duty,  for  be  had  nothing  to  do  with  the  men,  and  would  not  !j^«.  offenders, 

.       •'  P  ^  '  dunng  his  tem- 

mtertere.  porary  absence. 

It  appeared  that  the  plaintiff  was  superintendent  of  the  works  ^^^    *^«    P."''- 

at  the  outlet  of  the  Drowned  Lands,  and  that  the  persons  Fur^ther  Assist? 

against  whom  the  warrant  was  issued  were  laborers,  employed  ?"*:®' jf  "^^^^^ 

by  him,  and  that  he  had  been  paying  and  discharging  them,  were  to  decide^ 

The  defendant  asked  the  plaintiff  to  give  him  the  names  of  the  ^^^  ^^^  ^^  ^• 

persons  collected  in  the  room  up  stairs;  but  the  plaintiff  made  ordered  b/A« 

no  answer.     The  defendant  then  said  he  was  determined  to  sheriff  to  asMst 

take  the  men  on  the  warrant,  and  for  that  purpose  woijd  re-  teSporary^a^ 
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ALBANY,    turn  to  Goshen^  and  bring  with  him  a  greater  force.     The  de- 
January,  1813.   fendant  then  commanded  the  plaintiflf,  the  witness,  and  two 
^"^^J^^^^^^  others,  to  guard  the  house,  during  his  absence,  and  prevent 
V.  the  escape  of  the  men.     The  defendant  placed  them  at  differ- 

HuRTitf.      ^^^  posts  round  the  house ;  but  the  witness  did  not  recollect 
sence  for  such  that  any  Station  was  assigned  to  the  plaintiff.     During  the  ab- 
p^^o/S  sence  of  the  defendant,  in  the  dusk  of  the  evening,  the  wit- 
tbe  offenders  to  noss,  hearing  a  great  noise,  left  his  post,  and  found  the  plain- 
woufiTbe  liable  tiff  engaged  with  one  of  the  other  persons  placed  as  a  guard, 
to  panisbinent.    in  a  violent  quarrel.     During  this  dispute,  which  drew  the 
other  guard  also  from  his  post,  the  men  who  were  up  stairs 
[  ♦  87  ]         *made  their  escape  from  the  other  side  of  the  house.    Three  of 
the  persons  left  by  the  sheriff  as  a  guard,  but  not  the  plaintiff', 
pursued  them,  but  without  success.    When  the  sheriff  return- 
ed, and  found  that  the  men  had  escaped,  the  conversation,  as 
before  stated,  took  place  between  him  and  the  plaintiff,  and  he 
took  the  plaintiff  to  Goshen. 

The  judge  stated  to  the  jury,  that  the  mere  refusal  of  the 
plaintiff,  to  aid  the  sheriff,  would  not  justify  the  latter  in  ar- 
resting him  without  a  warrant,  jeven  for  the  purpose  of  taking 
him  before  a  magistrate.  That  the  sheriff  could  not  delegate 
to  the  persons  left  at  the  plaintiff's  house  the  power  of  arrest- 
ing, during  his  absence,  the  men  against  whom  the  warrant  had 
been  issued.  The  plaintiff,  therefore,  so  far  from  being  bound 
to  prevent  the  men  from  escaping,  would  have  rendered  him- 
self liable  to  an  action  if  he  had  attempted  to  stop  them.  That, 
in  his  opinion,  the  plaintiff  was  clearly  entitled  to  recover,  but 
he  did  not  think  it  a  case  for  exemplary  damages ;  that  there 
was  no  ground  to  impute  malice  to  the  defendant,  but,  on  the 
contrary,  his  conduct  evidently  proceeded  from  an  error  of 
judgment  alone.  But  the  plaintiff  having  sustained  an  injury, 
was  entitled  to  compensation ;  and  the  question  of  damages 
was  exclusively  for  the  consideration  of  the  jury.  The  jury 
found  a  verdict  for  the  plaintiff,  for  fifly-one  dollars. 

A  motion  was  made  to  set  aside  the  verdict,  for  the  misdirec- 
tion of  the  judge,  and  as  against  law- and  evidence.    . 
Briated  and  J.  Duer,  for  the  defendant. 
Fw*,  contra. 

Kent,  Ch.  J.  delivered  the  opinion  of  the  court.  The  ques- 
tion of  justification  turned  upon  this  fact,  whether  the  plaintiff, 
contrary  to  his  duty,  aided  or  assisted  the  riotei^s  in  their  resist- 
ance to  the  execution  of  the  warrant,  or  in  their  escape.  There 
were  several,  and  some  of  them  strong  circumstances,  from 
which  the  jury  might  have  inferred  that  fact  against  him  ;  and 
if  so,  the  defendant  was  justified  in  arresting  him.  The  sheriff 
is,  ex  officio,  a  conservator  of  the  peace ;  and  it  is  not  only  his 
right,  but  his  duty  to  arrest  all  persons,  with  their  abettors, 
who  oppose  the  execution  of  process.  And,  as  Sir  Matthew 
Hale  has  observed,  (2  Hale*8  H,  P.  C.  85,)  these  ministers  of 
[  '*88  ]  public  justice  "  should  *have  the  greatest  protection  and  encour- 
agement in  the  due  execution  of  their  office."  But  the  case 
is  not  such  as  to  require  the  verdict  to  be  set  aside,  on  the 
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ground  merely  of  being  a  verdict  against  evidence,  provided 
the  law  was  laid  down  to  the  jury  correctly  by  the  court.  The 
judge  told  the  jury  that  the  piaintiiT  was  clearly  entitled  to  re- 
cover. I  apprehend  that  this  expression  was  much  too  strong 
for  the  case ;  but  still  it  was  but  mere  opinion,  and  left  the 
jury  to  exercise  their  own  judgments  upon  the  facts.  But  when 
the  jury  were  told  that  the  defendant  could  not  authorize  the 
persons  left  in  the  house  in  his  absence,  to  arrest  the  rioters,  and 
that  it  would  have  been  unlawful  to  have  opposed  their  escape, 
I  think  there  was  a  misdirection  in  point  of  law,  and  one  which 
very  probably  determined  the  verdict.  The  defendant  had 
come  to  the  place  to  execute  the  process,  and  meeting  with  a 
resistance  in  the  plaintiff's  house,  which  he  had  not  strength 
to  subdue,  he  went  back  to  Goshen  for  assistance,  and  direct- 
ed the  plaintiff  and  others  to  aid  and  assist  in  preventing,  in 
the  mean  time,  the  escape  of  the  rioters.  He  must  be  deemed, 
in  this  case,  to  have  been  constructively  present,  so  as  to  justify 
an  arrest  of  the  rioters,  during  his  teniporary  absence,  provided 
he  was  absent  on  that  business,  and  this  was  a  matter  of  fact  for 
the  jury.  The  sheriff  may  take  the  power  of  the  county,  if 
necessary,  after  resistance,  to  execute  process.  Every  man  is 
bound  to  be  aiding  and  assisting,  upon  order  or  summons,  in 
preserving  the  peace  and  apprehending  offenders,  and  is  pun- 
ishable, if  he  refuses.  (2  Hale's  H.  P.  C.  86.')  The  sheriff 
is  quodam  modo,  present  by  his  authority,  if  he  be  actually 
engaged  in  efforts  to  arrest,  dum  fervet  opus,  and  has  com- 
manded and  is  continuing  to  command  and  procure  assistance. 
When  he  is  calling  on  the  power  of  the  county,  or  a  requisite 
portion  of  it,  to  enable  him  to  overcome  resistance,  it  would  be 
impossible  that  he  should  be  actually  present  in  every  place 
where  power  might  be  wanting.  The  law  is  not  so  unreason- 
able as  to  require  the  officer  to  be  an  eye  or  ear  witness  of  what 
passes,  and  to  render  all  his  authority  null  and  void,  except 
when  he  is  so  present.  He  could  not,  upon  that  construction, 
use  the  power  of  the  county  with  effect,  and  it  would  be  at- 
tended with  great  inconvenience  and  danger  to  the  adminis- 
tration of  justice.  The  question  in  these  cases  does  not  turn 
upon  the  fact  of  distance,  so  long  as  the  sheriff  is  within  his 
county,  and  is  bmia  fide  and  strictly  engaged  in  the  business 
of  the  arrest.  In  the  execution  of  civil  process,  where  there 
was  no  resistance,  it  was  held,  by  *Lord  Mansfield,  in  Blotch 
v.  Archer,  (Cowp.)  63,)  that  the  officer  must  be  the  authority 
to  arrest,  but  he  need  not  be  the  hand,  nor  present,  nor  in 
sight ;  nor  is  any  exact  distance  prescribed.  It  is  a  question 
of  fact  for  a  jury,  whether  the  officer  was  on  that  business,  and 
so,  quodam  modo,  present.  The  necessity  of  the  doctrine  of 
constructive  presence  applies. with  much  more  force,  and  ought 
to  be  received  with  much  more  liberality  when  the  officer  is 
serving  criminal  process,  and  meets  with  resistance.  There 
are  many  instances  in  the  books  of  persons  convicted  of  felon- 
ies committed  by  them,  as  aiders  and  abettors,  though  far  be- 
yond the  power  of  seeing  or  bearing  the  actual  perpetration  of 
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the  act.  The  cas^s  proceed  upon  the  principle  of  mutual  con- 
cert, aid  and  protection  in  the  execution  of  one  common  design, 
and  the  doctrine  equally  applies  to  this  case  where  the  sheriff 
calls  in  aid  to  execute  process.  He  is  present,  in  judgment  of 
law,  by  his  authority,  and  every  person  who  aids  him,  in  pur- 
suance of  his  summons,  acts  under  the  same  protection,  and 
the  same  responsibility,  as  if  the  sheriff  stood  in  his  view.  This 
we  consider  to  be  a  sound  and  essential  principle,  and  if  it  had 
been  stated  to  the  jury,  we  cannot  say  that  they  would  not  have 
acquitted  the  defendant,  on  the  ground  that  the  plaintiff  had, 
contrary  to  his  duty,  aided  or  cotmtenanced  the  escape  of  the 
rioters  during  the  absence  of  the  sheriff 

This  case  ought,  therefore,  to  be  reviewed  by  another  jury, 
and  a  new  trial  is  accordingly  awarded,  with  costs  to  abide  the 
event  of  the  suit. 

Spencer,  J.  I  cannot  concur  in  the  rule  for  a  new  trial. 
The  idea  that  the  defendant  was  constructively  present,  after 
his  departure  from  the  place  where  the  defendants  in  the  war- 
rant were,  and  whilst  actually  absent,  at  a  distance  of  several 
miles ;  and  that  the  persons  whom  he  had  stationed  to  watch 
those  persons  against  wiiom  he  had  process,  were  acting  under 
his  immediate  orders,  and  had  power  to  arrest  those  persons, 
appears  to  me  quite  extravagaat.  The  offence  on  which  the 
warrant  was  issued  was  a  breach  of  the  peace,  and  it  cannot  be 
pretended  that  for  such  an  offence,  then  past,  private  individ- 
uals could  arrest ;  nor  will  it  be  contended  that  the  sheriff 
could  authorize  an  arrest,  by  parol,-  he  being  absent  at  the  time. 
Chief  Justice  Holt  doubted  whether  an  arrest  made  by  a  baiJiff^s 
servant  would  be  *lawful,  even  'in  the  presence  of  the  bailiff; 
and  it  was  agreed  that  it  would  not  be  good,  if  the  bailiff  was 
not,  quodam  modo,  in  his  company.  (6  Mod.  211.  BttU.  N. 
P.  63.)  In  Blotch  v.  Archer,  (Cowp.  63,^  it  was  held,  that 
an  arrest  must  be  by.  the  authority  of  the  oailiff,  but  that  he 
need  not  be  the  hand  that  arrests,  nor  actually  in  sight ;  but 
he  must  be  so  nigh  as  to  be  near  at  hand,  and  acting  in  the 
arrest ;  and  in  that  case  the  bailiff  was  Within  thirty  rods.  I 
believe  there  is  no  case  to  be  found  carrying  the  doctrine  of 
constructive  presence  further  than  that  of  Blotch  v.  Archer, 
If  the  officer  is  acting  in  the  arrest,  or  if  he  is  near  at  hand^ 
then  an  arrest  by  his  follower  is  his  act.  In  the  present  case, 
I  conceive  that  the  defendant  was  not  acting  in  the  arrest,  nor 
near  at  hand.  New  trial  granted. 


Close  against  Miller. 


In  mj  Aitioi      THIS  was  an  action  of  assumpsit,  on  a  promissory  note, 
Sotef'fS*"?55  dated  the  14th  May,  1810,  by  which  the  defendant  promised 
dollars ;  the  de-  to  pay  the  plaintiff,  on  or  before  the  1st  October  next,  one 
eTM^tht^^ndredd^^^^^ 
.n    considera-      The  defendant  pleaded  that  on  the  14th  May,  1810,  at,  etc. 
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in  consideration  that  the  plaintiff  had,  then  and  there,  promised     albanV, 
and  agreed  to  sell  and  deliver  to  him,  a  certain  sloop  or  vessel,   J«n"aTy,  leia 
&c.  which  the  plaintiff,  then  and  there,  falsely  and  fraudulently  ^"^'smit^^ 
declared  and  affirmed  to  be  the  sole  and  exclusive  property  of  v. 

the  plaintiff;  and  in  consideration  that  the  plaintiff  had,  then  ^^^^^^^ 
and  there,  promised  to  execute  and  deliver  to  the  defendant  a  tion  that  the 
good  and  sufficient  bill  of  sale,  (fee.  of  the  vessel,  he,  the  de-  ^Iw^^and  a^. 
fendant,  promised  to  pay  to  the  plaintiff  three  hundred  dollars,  greed  to  sell 
to  wit,  two  hundred  dollars  in  cash,  and  one  hundred  dollars  S"^  t^'^'certain 
on  the  1st  October  next  thereafter ;  ismd  that  the  defendant,  vessel,  and  to 
pursuant  to  such  promise  and  agreement,  paid  to  the  plaintiff,  Hver"\o*hfm *a 
the  sum  of  two  hundred  dollars,  and  made  and  delivered  to  him  bill  of  sale,  &c. 
a  note  for  one  hundred  dollars,  payable,  &c.  which  is  the  same  promised  ^  My 
note  mentioned  in  the  plamtiff's  declaration ;  that  the  plaintiff  the  plaintiff*  200 
sold  and  delivered  to  *the  defendant  the  sloop,  but  did  not  ex-  [  *  ^1  ] 
ecute  and  deliver  a  bill  of  sale,  &c.  transferring  the  sole  iH*operty  fndYoo'donare 
in  the  said  sloop  to  the  cfcefendant ;  that  the  plaintiff  was  not  on  the  1st  Oc- 
the  sole  owner  of  the  said  sloop,  &c.  but  one  Ohse  was  a  joint  [l^/^^j^^^^^^ll 
owner  with  him,  &c.  and  the  «aid  sloop  was  registered  in  their  fendant  ac- 
joint  names,  &c.  by  reason  whereof  the  defendant  had  not  fu'^'??'^. J!?i^ 


been  able  to  obtain  a  license,  &c.  for  the  said  sloop,  and  was  dollars," '  add 


200 

prevented  from  sailing  and  using  her,  &c.  Whereby  the  con-  gave  to^^him  a 
sideration  of  the  said  note  had  fitiled,  Ac.  &c.  SJ?r*7or^  100 

To  this  plea  the  plaintiff  demurred,  and  the  defendant  join-  fg^^^e^^^^Jjote 
ed  in  demurrer:  and  the  tsame  was  submitted  to  the  court  on  which,  &c.; 
without  aigument.  ^^aintiff^^ou*h 

Per  Curiam.  The  plea  discloses  a  sufficient  consideration  L^deHvereZL 
for  the  note,  by  stating  that  it  was  given  in  consideration  of  a  ^^^^^^  ^'^  "Jj} 
promise  by  the  plaintiff  to  sell,  &c.  This  was  a  case  of  mu-  ©rTaie,  *&c., 
tual  promises,  where  the  one  is  a  consideration  for  the  other,  J^ndan^^^^^^^^fd 
and  a  performance  of  the  plaintifTs  promise  need  not  be  aver-  no"  obtain *^a"ii- 
red  and  shown,  to  entitle  him  to  recover.  The  cases  of  Mar"  J^"^^'  P^  '^w- 
tindale  v.  Fisher,  (I  Wik.  88,)  and  of  Nichols  v.  Rainbred,  Ihe^esseiT&c' 
{Hob.  88,)  are  in  point.  If  the  piaintiff  has  failed  in  the  ^^^^^^^  '®^°" 
performance  of  his  promise,  the  defendant  has  a  remedy  by  a  consideration  ^ 
salt  Tipon  that  promise;  but  it  would  be  altogether  unprece-  of|he  note ha<f 
dented  irad  unfit  to  enter,  in  this  suit,  into  an  examination  and  ^Jon  demurrer, 
trial  of  the  plaintiff's  defhult,  as  to  his  undertaking,  so  long  as  it  was /i^w,  that 
the  performance  of  one  promise  was  not  made  a  condition  of  Ldj^lnd  That 
the  performance  of  the  other.  This  is  not  a  case  of  a  set-  *^e  promises 
off.  Judgriient  for  the  plaintiff      TnTthe  onTbt' 

iDgiaconsiderationbrtheother,  the  plaintiff -was  entitled  to  ^recover  on  the  note,  without  showing  t 
performance  of  the  promise  on  his  part,  (a) 

(a)  Vide  Box  v.  Day,  3  WenddPt  Rep.  856.    Tuekery.  TF^dr,  i&Mmt.  M^.  190. 
Keep  V.  Goodrich,  Ibid.  397. 


SMtl^^  against  Colson  and  A^aTHSR. 

THIS  was  an  action  o(  trespass  de  bonis  aspofiatiSy  fyc.  Where,  on  a 
The  cause  was  tried  at  the  Green  circuit,  the  asth  August,  Is^^^je^a^J! 
1812,  before  Mr.  Justice  Yates.  bie  in  r^^t] 

The  plaintiff  proved  the  taking  and  carrying  away  of  the  {^^  ^ai'^du^ 
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AX.BANY.    goods  in  question,  by  the  defendants.     On  the  part  of  the  de- 
January,  I8i3.  fendants,  it  was  proved,  that  about  nine  months  previous  to 
^^■^Vrag^^  taking  the  goods,  the  plaintiff  hired  a  house  of  Colson,  at  the 
V.  rent  of  seventy  dollars  per  annum,  and  that  the  goods  in  ques- 

^^^^^  tion  were  distrained,  by  him  and  *the  other  defendant,  who 
[  ^^  J  was  a  constable,  for  rent.  The  evidence  as  to  the  time  and 
train,  it  bein^  manner  in  which  the  rent  was  payable  was  various  and  con- 
tain* So  ?fiMd  tradictory. 

be"hei/by  ^r-      The  plaintiff  attempted  to  prove  that  the  rent  was  payable 
'h'"     r^\^'d  ^^  ^^P^^if^  ^^^  improvements  to  be  made  on  the  premises.     It 
may  distrain!'    was  provcd  by  the  defendants  that  the  rent  was  payable  quar- 
terly ;  and  they  contested  the  fact  that  it  was  payable  in  re- 
pairs, &c. 

The  judge  charged  the  jury,  that  if  ihey  were  satisfied  from 
the  evidence,  that  the  rent  was  payable  in  repairs  of  the  pre- 
mises, the  landlord  had  shown  no  right  to  distrain ;  and  if  they 
were  satisfied  from  the  evidence,  that  by  the  terms  of  the  let- 
ting, no  rent  was  due,  until  the  expiration  of  the  year,  then 
the  plaintiff  had  no  right  to  distrain,  as  the  year  had  not  elaps- 
ed. The  jury  found  a  verdict  for  the  plaintiff,  for  forty-four 
dollars  and  fifty  cents. 

A  motion  was  made  to  set  aside  the  verdict,  for  the  misdi- 
rection of  the  judge.  The  cause  was  submitted  to  the  court 
without  argument. 

Per  Curiam.  Admitting  that  the  rent  was  payable  in  re- 
pairs, yet  the  amount  of  the  rent,  and,  consequently,  the  ex- 
tent of  the  repairs,  was  certain,  being  fixed  at  seventy  dollars. 
The  remedy  by  distress  then  applied  to  this  case.  A  landlord 
may  distrain  for  services,  as  well  as  for  money  due  by  way  of 
rent ;  and  the  books  specify  a  variety  of  services  and  duties 
for  which  the  party  had  this  remedy  at  the  common  law.  The 
great  principle  was,  that  the  service  be  certain,  or  capable  of 
being  reduced  to  certainty,  so  that  upon  the  avowry,  the  lord 
might  be  able  to  ascertain  and  recover  the  damages  for  non- 
performance. If  a  tenant  held  of  his  lord  by  the  service  of 
shearing  the  sheep  of  the  manor,  the  lord  might  distrain  for 
this  service.  ( Co.  lAtt,  96,  a.)  There  must  be  a  new  trial, 
for  misdirection,  with  costs  to  abide  the  event  of  the  suit. 

New  trial  granted 


[  *  93  ]  *Wragg  against  Swart  and  others. 

Wnere  a  sheriff      THE  defendants,  while  attending  the  sittings  in  the  city  of 
arrested  a  per-  New-Yovk,  the  onc  as  a  suitor.  in  a  cause  to  be  tried,  and  the 

son  on  a  co.  six 

while  he  was  Other  as  a  witness,  who  had  been  duly  suhpomaed,  were  ar- 
and°he"wTdrs'  ^^^^^^  ^^  ^  ^^'  ^^'  issucd  ou  a  judgment  recovered  against 
charged  from  them,  at  the  suit  of  the  plaintiff;  and  upon  application  to  the 
wL  hSd*\hat  ^^^^f  J^^^icCy  they  were  discharged  from  the  arrest.  Neithei 
the*  service  of  the  sheriff,  nor  the  plaintiff,  at  the  time  of  the  arrest,  knew 
the  ^«j^^vbe-  that  the  defendants  were  thus  attending  the  sittings ;  and  after 
^^d  v™,^the  tlie  defendants  were  discharged,  the  sheriff  insisted  on  the 
80 
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plaintiff's  paying  his  caption  fees  and  poundage  on  the  execu-     ALBANY, 
tion  ;  and  the  question  as  to  the  plaintiff's  liabiHty  to  pay  those   January,  I813. 
fees  was  submitted  to  the  court.  ^""walls^ 

Per  Curiam,     The  ca,  sa.  having  been  served  on  the  de-       worth 
fendants  while  they  were  privileged  from  arregt,  such  service  m'Cullough. 
w^  irregular,  void,  and  of  no  effect ;  and,  consequently,  the 
sheriff  is  not  entitled  to  any  fees.  Judgment  of  nonsuit.       em"if<rTo  aTv 

fees,    on    such 


Wallsworth  against  M'Cullough. 

THIS  was  an  action  of  false  imprisonment.  The  cause  was  A  justice  is 
tried  at  the  Chenango  circuit,  before  Mr.  Justice  Van  Ness,  a^afnst 7h"pu- 
in  September,  1812,  and  a  verdict  taken  for  the  plaintiff,  sub-  tative  father  of 
ject  to  the  opinion  of  the  court  on  a  case  containing  the  fol-  Sii^eV^[hJ^**art, 
lowing  facts  :  {sess.  24.  c.  is. 

The  plaintiff -was  arrested,  by  virtue  of  a  warrant,  issued  4^2^*5;  (j^^^^p 
by  the  defendant,  a  justice  of  the  county  of  Chenango,  on  the  application 
the  complaint  of  one  of  the  overseers  of  the  poor  of  the  town  ^^^^  said'^"Ye 
of  Norwich,  under  the  second  section  of  the  act  for  the  relief  was  authorized 
of  cities  and  towns  from  the  maintenance  of  bastard  children,  complaint iube^ 
&c.  setting  forth  the  examination  of  the  mother  of  the  bastard  half  of  the 
child,  in  the  usual  form.  The  overseers  were  called,  as  wit-  °^®^«®®^^  °^ 
nesses,  and  ^testified  that  they  never  had  made  any  complaint  [.*  ^4  ] 
against  the  defendant  to  the  justice  ;  nor  did  they  request  him  the  poor  of  the 
to  issue  the  warrant,  nor  authorize  .any  person  to  make  the  mrnded"  the 
complaint  for  them,  and  apply  to  the  justice  for  the  warrant,  ^f/^?/^.' '"  ^^®'/ 
They  stated,  however,  that  they  occasionally  retained  J.  TV.  did^not  appear 
Garley,  an  attorney,  to  assist  them  about  the  business  of  the  ^^^^  ^^^  ai^or- 
town,  but  had  not  retained  him  in  that  case.  authority  from 

It  was  proved,  by  Garley,  that  the  father  of  the  mother  of  '^e  overseers, 
the  child  applied  to  him  to  know  how  to  proceed,  and  went  Ihem.**^  it  was 
with  him  to  the  justice.  Garley  informed  the  justice  that  he  h«*<^»  ^^at  t^e 
was  fully  authorized  by  the  overseers,  or  one  of  them,  to  at-  Z\ed^^  without 
tend  to  the  business,  and  made  the  complaint  to  the  justice,  in  authorit;^,  and 
their  behalf;  and,  as  their  attorney,  requested  the  justice  to  is-  Lg  mluiSerlai- 
sue  the  warrant,  and  told  him  it  was  regular  to  issue  the  war-  bf  was  liable 
rant,  on  such  complaint,  after  examining  the  mother  of  the  J-ai^"  tmprilo^n- 

child.  meiit,      at    the 

After  the  arrest  of  the  plaintiff,  one  of  the  overseers  attend-  son  arresfenn 
ed  before  the  justice,  and  agreed  that  the  proceedings  should  the  warrant, 
go  on  against  the  plaintiff  {KveTeo^'. 

The  judge  charged  the  jury,  that  the  plaintiff  was  entitled  after  the  arrest, 
to  recover,  but  that  they  ought  to  give  damages  only  for  the  ^rg  ti^** justice, 
mere  loss  of  time.  The  jury  found  a  verdict  for  one  dollar,  and  consented 
damages.  ^^  P"''-''- 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial,  for  the  misdirection  of  the  judge. 

Per  Curiam.  The  warrant  issued  without  authority,  be- 
cause it  was  not  issued  upon  the  complaint  of  the  overseers  of 
the  poor,  or  either  of  them.     The  justice,  acting  ministeriallv 

Vol.  X.  11  8i 
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ALBANY,    in  this  case,  was  responsible  for  issuing  the  warrant,  utithout 
^^^^^y^J^  the  application  required  by  the  statute.     The  subsequent  con 
sent  of  one  of  the  overseers,  that  the  proceedings  might  go  on, 
would  not  deprive  the  plaintiff  of  his  action  for  the  previous 
arrest  upon  a  warrant  irregularly  issued.  ^ 

Judgment  for  the  plaintiflEL 


1*95]  *The  People  against  Bill. 

Where  two  THIS  was  an  indictment  for  an  assault  and  battery,  tried 
mdf^ted  lor'an  at  the  Delaware  sessions,  in  January,  1812,  on  which  the  de- 
assauitaDdbat-  fendant  was  found  guilty. 

se^ratSyfand  By  consent,  the  judgment  of  the  Court  of  Sessions  was  sus- 
oneofihcmbe-  pended,  in  order  to  take  the  opinion  of  this  court,  on  a  ques- 
wfs  heid,'*ihat  tion  of  law,  arising  upon  the  trial ;  and  the  following  case  was 
the  other  de-  submitted  to  the  court  : 

Dot  a"  conj^  The  defendant  was  indicted  jointly  with  another  person,  for 
tent  witnesa  for  an  assault  and  battery  upon  J.P,  The  defendants  each 
A  party  in  the  pleaded  fiot  guUty.  This  defendant  elected  to  be  tried  sepa- 
same  suit,  or  rately,  and  his  trial  came  on  first.  The  prosecutor,  and  the 
cannor^a'wit-  two  defendants,  were  the  only  persons  present  at  the  time  of 
ness  for  his  co-  the  affray.  After  the  testimony  for  the  people  had  been  pro- 
tif  he  has  been  duced,  the  defendant  offered  to  prove  his  defence,  by  the  other 
first  acquitted,  persou  named  in  the  indictment.  The  district  attorney  ob- 
and  *^°^hether  jccted  to  the  witucss,  ou  the  grouud  that  he  was  named  jointly 
the  defendants  in  the  indictment,  and  for  the  same  cause ;  and  the  witness 
Sr^^sepai^tei/  was  excluded. 

makes  no  dif-  Per  Curiam.  It  appears  to  be  a  technical  rule  of  evidence, 
erencc.  ^^j  ^^^  ^^jj  g^^^j^j^  ^j^^^  ^  party  in  the  same  suit  or  indict- 

(a)  The  Peo-  nicut,  cauuot  be  a  witness  for  his  co-defendant,  until  he  has 
P^  ^7  c^^*^'  ^^^  ^^^^  acquitted,  or,  at  least,  convicted.  Whether  the  de- 
^!  369TbJ-  fendants  be  tried  jointly,  or  separately,  does  not  vary  the  rule. 
*«»  J  ^^^''f  It  is  his  being  a  party  to  the  record  that  renders  him  incom- 
petent, and  the  practice  is,  when  nothing  appears  against  one 
of  the  defendants,  for  the  court  to  direct  his  immediate  ac- 
quittal,'so  that  the  other  defendant  may  use  him  as  a  witness. 
(I  Hale's  P.  C.  306.  Peake's  Ev.  100,  note.  6  Term  Rep, 
623.)  In  the  case  of  Bex  v.  Fletcher^  (Stra.  633,)  where 
two  were  indicted  for  an  assault,  and  one  submitted,  and  was 
fined,  and  paid  it,  the  chief  justice  allowed  him  to  be  a  wit- 
ness, ^'the  matter  then  being  at  an  end,  as  to  him."  But  in 
the  late  case  of  Rex  v.  Lafone  and  others^  (5  Esp.  JV.  P. 
155,)  Lord  EHenborough  would  not  allow  a  co-defendant,  on 
a  joint  indictment  for  a  misdemeanor,  to  be  a  witness  for  the 
olther,  though  he  had  let  judgment  go  by  default,  for  he  said 
ttiat  one  defendant,  in  that  case,  might  always  protect  the 
other,  and  he  had  never  known  that  evidence  offered. 

The  witness  in  the  present  case  was,  therefore,  legally  ex 
eluded. 
83 


OF  THE  STATE  OF  NEW-YORK.  *96 

ALBANY, 

*The  Mayor,  Aldermen  and  Commonalty  of  the  ^^^^^y^J^- 
CITY  OF  New-York  against  Cashman,  nkw  york 

"  CORPO.lA.TIOIf 

THIS  wasNn  action  of  debt,  brought  to  recover  one  hun-     cashmah. 
dred  and  twenty-five  dollars,  being  the  amount  of  an  assess- 
ment imposed  on  the  defendant,  as  lessee  of  a  lot  of  land  in  see,   in   I8O6, 
the  fourth  ward  of  the  city  of  New-York,  under  the  eleventh  covenanted   to 
section  of  the  act  for  regulating  the  buildings,  streets,  &c.  in  f^s,*  asse&s- 
the  city  of  New-York,  (sess,  24,  c.  129,)  passed  third  April,  mewta';  imposi- 

to"  A*  ments,  as 

The  defendant  gave  a  cognovit  actionem  for  the  sum  de-  should,  during 
manded,  subject  to  the  opinion  of  the  court,  on  the  following  ^^^'^or^ow 
case :  The  plaintiffs  being  seised  of  the  lot  of  ground,  at  the  due  and  paya- 
corner  of  Chatham  and  Duane-streets,  demised  the  same  to  forihrdemi^ed 
the  defe'ndant,  for  the  term  of  twenty-one  years,  from  the  1st  premises,"  &c. 
May,  1806,  at  the  yearly  rent  of  two  hundred  and  fifly  dol-  ?°es  wereT*. 
lars.  The  lease  contained  the  following  covenant :  "  And  the  sessed  a  certain 
said  Michael  Cashman  doth  for  himself,  &c.  covenant,  &c.  Jh^^xpenscTof 
that  he,  the  said  Michael  Cashman,  his  executors,  &c.  shall  opening  and 
and  will,  at  their  proper  costs  and  charges,  bear,  pay,  and  dis-  certa^n*"ftreet* 
charge  all  such  duties,  taxes,  assessments,  impositions  and  in  the  city  0/ 
payments,  as  shall,  during  the  term  hereby  demised,  be  issued  ^^suSt  to  an 
or  grow  due  and  payable  out  of,  and  for  the  said  demised  ordinance  of 
premises,  and  shall  level,  dig  out  and  pave  such  parts  of  the  auVbJ**'^^[rtue 
street  to  the  middle  thereof,  on  which  the  said  lot  is  bounded,  of  the  general 
in  such  sufficient  manner  as  the  mayor,  aldermen  and  com-  edhTth/coipoI 
monalty  of  the  city  of  New-  York  shall,  from  time  to  time,  ration,  by  an 
order  and  direct."  Tsture!  p JsS 

The  defendant  has  held  the  possession  of  the  premises  un-  the  2d'  Aprii^ 
der  the  lease,  since  the  1st  May,  1806.  J^bfT'i^) 

Subsequently  to  this  demise,  the  buildings  between  Chatham-  relative  to  the 
sti'eet  and  Augustus-street  were  destroyed  by  fire ;  and  on  the  g^Jj^g  ^^  *jjj 
27th  November,  1811,  the  corporation  of  the  city  of  iVcw^-  citvj  it  was 
York  passed  an  ordinance,  to  open  and  continue  Chamber-  fef^^e^***'  was 
street,  from  Augustus-street  to  Chatham-street,  and  caused  bound,  by  his 
the  damages  and  recompense  to  the  owners  of  the  property  ^°^®"^^c'h  ^ 
taken,  to  be  valued,  by  virtue  of  the  authority  vested  in  the  sessment.(i) 
mayor,  aldermen  and  commonalty  of  the  city,  by  an  act  of  the 
legislature,  passed  2d  April,  1803 ;  (sess.  26,  c.70,  s.  15, 16,)  p/,2^^^.^;J? 
and  assessors  having  been  appointed,  in  the  usual  manner,  to  ion,  3  Wend, 
estimate  and  assess  the  expenses  occasioned  by  the  improve-  p^;^  ckt^k 
ments  upon  the  property  benefited  thereby,  they  assessed  the  v^The'cuyZf 
sum  of  one  hundred  and  twenty-five  dollars,  for  which  the  pre-  ^-  ^-  ^  ^^' 
sent  *suit  was  brought,  upon  the  lot  of  ground  so  demised  to  [  *  97  ] 
the  defendant,  and  in  his  possession,  which  assessment  was  i?<^.  638.  o*- 
regularly  confirmed  by  the  common  council,  on  the  3d  Febru-  Xfjoiii^'^ 
ary,  1812.  443.      * 

The  only  question  submitted  to  the  consideration  of  the 
court  was,  whether  the  sum  so  assessed  was  to  be  paid  by  the 
plaintiffs,  the  owners  of  the  premises,  or  by  the  defendant,  the 
tenant.    And  it  was  agreed  that  if  the  court  should  be  of 
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opinion  that  the  assessment  ought  to  be  paid  by  the  tenant ,  a 
judgment  should  be  entered  for  the  plaintiffs,  otherwise,  a  judg- 
ment of  nonsuit  should  be  entered. 

Per  Curiam.  The  demand  falls  within  the  plain  sense  and 
language  of  the  covenant.  The  covenant  extended  to  ^^all 
taxes,  assessments,  impositions  and  payments,  payable  out  of, 
and  for  the  demised  premises,"  and  the  charge  in  question  was 
such  an  assessment.  The  court  cannot  enter  into  any  equita- 
ble considerations,  when  the  instrument  speaks  for  itself  The 
assessment  imposed  in  this  case,  was  made  in  pursuance  of  a 
statute  in  force  when  the  lease  was  made,  and  which,  we  are 
to  presume,  was  in  the  contemplation  of  the  parties.  In  Brad- 
bury V.  fVrighty  (Doug.  624,)  land  was  charged  with  a  yearly 
rent  "  without  any  deduction,  defalcation  or  abatement  for  or 
in  any  respect  whatsoever,"  and  it  was  held  that  the  rent  was 
to  be  paid  without  deducting  the  land  tax.  The  case  of  Giles 
v.  Hooper,  (Carth.  135,)  is  still  nearer  to  the  present.  That 
was  on  a  lease  for  years,  rendering  rent,  "  free  and  clear  from 
all  manner  of  taxes,  charges  and  impositions  whatsoever ;"  and 
it  was  ruled  that  there  was  to  be  no  deduction  for  a  land  tax 
imposed  by  statute,  subsequent  to  the  lease  ;  for  the  covenant 
extended  to  every  old  and  new  charge  whatsoever.  In  Dave- 
nant  v.  Bishop  of  Sarum,  (2  Lev.  68.  1  Vent.  223,)  it  was 
held  that  the  covenant  in  a  lease  to  pay  all  taxes,  did  not  ex- 
tend to  a  new  parliamentary  tax, but  only  to  taxes  then  in  use; 
but  the  covenant  in  that  case  was  as  early  as  1635,  before  land 
taxes  by  parliament,  by  periodical  assessments,  were  in  use, 
and,  therefore,  in  Brewster  v.  Kitchin,  (1  Ld.  Raym.  317.  1 
Salk.  198.  S.  C.  Carth.  438,)  a  covenant,  in  1649,  to  pay, 
free  of  any  taxes,  was  held  to  extend  to  taxes  thereafter  to  be 
imposed  by  statute,  for  parliamentary  taxes  were  then  known, 
and  had  been  adopted  in  the  civil  war.  In  this  case,  the  assess- 
ment in  question  was  under  a  statute  in  esse  at  the  time  of  the 
covenant,  and  providing  for  the  very  case  of  such  assessments. 

Judgment  for  the  plaintiffs. 


[*98] 


Where  goods 
taken  on  an 
execution,  a- 
gainst  B.  by  a 
constable,  were 
claimed  by  A. 
as  his  property, 
and  the  consta- 
ble summoned 
a  jury  of  inqui- 
ry as  to  the 
Claim ;  it  was 
held  that  the  in- 
quisition was 
no  justification. 
in  an  action  of 
trespass     broH 


*TowNSEND  against  Phillips. 

IN  error,  on  certiorari,  from  a  justice's  court.  Phillips 
brought  an  action  of  trespass  against  Townsend,  for  taking 
and  carrying  away  a  quantity  of  oars,  the  property  of  the  plain- 
tiff below.  Townsend,  the  defendant,  who  was  a  constable, 
pleaded  that  he  took  the  oars  in  question  near  the  store  of 
William  Shaw,  hy  virtue  of  an  execution  against  John  Inman, 
and  as  his  property ;  that  the  plaintiff  claimed  them  as  his 
property,  and  the  defendant  thereupon  called  a  jury  of  inquiry 
to  try  the  claim,  and  the  jury  found  the  oars  to  be  the  property 
of  Inman.  The  facts  stated  in  the  defendant's  plea  were 
proved ;  but  the  justice,  notwithstanding,  directed  the  cause 
to  proceed ;  and  the  defendant  then  waived  all  the  former  pro- 
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ceedings,  and  the  cause  was  investigated  on  its  merits.     The     ALBANY,* 
plaintiff  proved  a  bond  fide  sale  of  the  oars  to  him,  for  a  valu-   Jan||ary^i3. 
able  consideration,  by  Inman,  four  or  five  days  before  the  exe- 
cution issued,  and  the  justice  gave  judgment  for  the  plaintiff, 
for  seventeen  dollars  damages. 

Powers,  for  the  plaintiff  in  error.  by  A.  against 

Cantine,  contra.  {,/t  weliroiiiy 

Per  Curiam.  The  inquisition  taken  by  the  constable  was  »«  mitigation 
not  a  justification  to  him,  in  ^  action  of  trespass,  for  taking  ufoueh  sudfin' 
the  goods  of  the  plaintiff  below.  It  could  only  go  in  mitiga-  <iuisition  may, 
tion  of  damages.  The  authorities  referred  to  in  the  case  of  jSsUfy^Thnffi- 
Bayley  v.  Bates,  (8  Johns.  Rep.  185,)  generally  support  this  cerfor  making 
point,  and  make  a  distinction  between  an  action  against  thef/^*^/*/) 
sheriff  for  taking  goods  not  belonging  to  the  defendant  in  the  w^hether  a 
execution,  and  an  action  against  him,  by  the  party  in  the  exe-  p*^er*u>  sum^ 
cution,  for  returning  nulla  bona,  upon  the  strength  of  such  mon  a  jury  of 
an  inquisition.  It  may,  in  many  cases,  justify  him  upon  a  Sai'm^of^prop* 
charge  for  a  false  return,  for  omitting  to  act ;  but  not  in  the  erty  taken  by 
other  case,  for  actually  seizing  goods,  not  belonging  to  the  Jj™  ^°"  q^^^" 
party  against  whom  he  was  to  proceed. 

Assuming,  therefore,  that  a  constable  may,  upon  an  execu-     (i)  Vide //art 
tion,  summon  a  jury,  and  take  an  inquisition,  (on  which  point  "w^^Ws^aJ^. 
the  court  give  no  opinion,)  yet,  in  this  case,  and  in  this  suit,  it  497. 
did  not  amount  to  a  justification.  Judgment  affirmed. 


*Mead  against  Billings.  [  *  99  J 

IN  error,  on  certiorari,  from  a  justice's  court.  Billings  J^^^^^ '°  ^ 
brou^t  an  action  of  covenant  against  Mead^  before  the  jus-  apprenticeship, 
tice  ;  and  stated  that  on  the  21st  January,  1805,  the  defend-  ihat^thla*'*^„^ 
ant  bound  his  son  to  the  plaintiff,  as  an  apprentice,  for  seven  tic*  boun?i^hSS- 
years,  nine  months  and  twenty-nine  days,  to  learn  the  trade  of  ^^nUiJt^^^f  ^^^ 
a  shoemaker,  when  the  defendant  knew,  at  the  time,  that  his  father,  and  the 
son  would  be  of  age  one  year  before  the  expiration  of  that  ^?***'.  act"a"y 

sifimed  and 

term,  and  the  son,  in  fact,  left  the  plaintiff  one  year  before  the  sealed  the  m- 

term  expired-.  ^  t^'ton  th^'^h 

The  defendant  pleaded  that  he  was  not  bound  by  tfie  cove-  the  fe°tiier*wls 

jQQ^fl^^  not    named    in 

The  indenture  of  apprenticeship  was  dated  the  21st  Janua-  as\  party"  "u 
ry,  1805.  It  did  not  commence  by  stating  the  parties;  but  J'*®^"?***  ^^^^ 
that  the  boy,  by  consent  of  his  father,  put  himself  as  an  ap-  bo^und  for  The 
prentice,  &c.  to  the  plaintiff,  for  the  term  of  seven  years  and  ^^^  .  a^^  ^^' 
ten  months,  lacking  one  day,  &c. ;  and  after  stipulating  what  J£^"master,  in 
the  boy  and  the  plaintiff  were  to  do  respectively,  it  concluded  ^^^  }^^  *p: 
by  stating  that  for  the  true  performance  of  the  covenants  and  KIT*  "^^ 


service 


agreements,  &c.  the  parties  bind  themselves  to  each  other,  before  the  expi- 
and  in  witness,  &c.  interchangeably  set  their  hands  and  seals,  term  fixed  by  the 
It  was  executed  by  the  plaintiff  and  by  the  defendant  and  his  indenture,  (a) 

^"'  .     {a)Bullv.FoUet, 

It  was  proved  that  the  plaintiff  and  defendant  agreed  to  fix  fi  Cow.  il  no 
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Ferris 

T. 

Armstrosg. 


1*100] 


a  day  certain  when  the  bay  would  be  of  age,  and  it  was  en- 
dorsed on  the  indenture,  as  the  20ih  March,  1812;  but  the 
apprentice  left  his  master  the  20th  November ,  1811. 

There  was  a  trial  by  jury,  and  a  verdict  for  the  plaintiff  for 
twenty-five  dollars,  on  which  the  justice  gave  judgment. 

P.  A.  Jay,  for  the  plaintiff  in  error. 

Brackett,  contra. 

Per  Curiam.  The  father  in  this  case  was  bound  for  the 
son.  It  is  not  stated  in  the  beginning,  or  introductory  part  of 
the  indenture,  who  were  the  pstffies ;  but  the  indenture  begins 
by  stating  that  the  son  (naming  him)  puts  himself,  with  the 
consent  of  his  father,  (naming  him)  an  apprentice  to  the  plain- 
tiff below,  (naming  him,)  and  after  stating  the  duties  and  ob- 
ligations of  the  apprentice,  and  the  corresponding  duties  and 
obligations  of  the  master,  the  indenture  *concludes,  that  "  for 
the  true  performance  of  all  and  singular  the  covenants  and 
agreements  aforesaid,  the  said  parties  bind  themselves  each  unto 
the  other ;"  and  then  the  indenture  is  executed  by  all  the  three 
parties,  viz.  the  father,  the  son  and  the' master.  There  can  be 
no  doubt  but  that  the  father  is  bound  for  the  son,  and  that  he 
was  responsible  for  the  son's  act  in  leaving  his  master  before 
the  expiration  of  the  term.  It  is  usual  for  the  father  to  be 
bound  for  the  son  in  an  indenture  of  apprenticeship,  and  so  it 
appeared  in  Whitley  v.  Loftus,  (8  Mod,  190,)  and  Brench  v. 
Ewingston,  {Doug.  518.)  Judgment  affirmed. 


A.  being  a 
privnle  in  an 
artiflery  com- 
pany, in  the 
rity  of  New- 
York  y  received 
from  B.f  the 
captain,  a  cer- 
tificate of  dis- 
char«i^e,  in  the 
usual  form, 
sigrtcd  by  the 
captain,  but  not 
countersigned 
by  the  com- 
mandant of 
the  regiment, 
and  C.f  who 
was  then  lieu- 
teuant  of  the 
siame  company, 
knew  that  A. 
ha  I  this  certi- 
ficate J  B.  hav- 
ing resigned. 
C.  succeedea 
him  ia  the  com- 
mand of  the 
company,    and 

[*101] 
A.*a  name  not 


Ferris  against  Armstrgitg. 

IN  error,  on  certiorari,  from  a  justice's  court.  Armstrong 
brought  an  action  against  Ferris  before  the  justice.  Ferris 
was  captain  of  a  company  of  artillery,  in  the  third  regiment 
of  artillery  in  the  city  of  New-York,  and  the  plaintiff  below, 
Armstrong,  was  a  private  in  that  company.  The  plaintiff 
declared  in  a  special  action  upon  the  case,  against  Ferris,  for 
falsely  and  maliciously  returning  him  to  the  regimental  court- 
martial  as  a  delinquent  member  of  the  company,  at  several  pa- 
rades, by  reason  whereof  he  was  fined  by  the  court-martial. 

Upon  the  trial,  Armstrong  relied  upon  a  certificate  of  dis- 
charge, signed  by  Stephen  Scudder,  as  captain,  on  the  17th 
October,  1809,  and  while  Ferris  was  a  lieutenant  of  the  com- 
pany, then  under  Scudder^s  command,  and  the  existence  of 
which  certificate  was  known  to  Ferris  when  he  made  the  re- 
turn. The  name  of  Armstrong  stood  upon  the  company  roll 
under  Scudder,  as  a  member,  and  had  not  been  erased,  or 
marked  as  discharged.  The  certificate  had  never  been  coun- 
tersigned by  the  commandant  of  the  regiment,  nor  had  any 
new  company  roll  been  subscribed  under  Ferris. 

The  cause  was  submitted  to  the  court  without  argument. 

*Per  Curiam.  The  facts  in  this  case  furnish  no  color  for 
the  action.  If  Armstrong  was  a  delinquent  member,  it  was 
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the  duty  of  the  captain  to  return  him  as  such,  and  he  would     ALBANY, 
have  subjected  himself  to  grievous  penalties  if  he  had  omitted  J^n^^'y;  ^^is. 
this  duty.     (Sess.  32.  c.  165.  s.  65.)     Armstrong  remained  as  "^"comtort^ 
a  member  on  the  company  roll  which  the  captain  had  received  ▼• 

from  his  predecessor,  and  it  was  not  for  him,  but  for  the  court-      hompson. 
martial,  to  judge  of  the  validity  of  the  assumed  discharge,  having     been 
Armstrong  was  entitled  to  have  made  his  defence,  and  it  is  to  fil"*^^   °^«o^£ 

1  11111  •  i«i/«  1       '"®      company 

be  presumed  he  had  diie  opportunity  to  make  it,  before  the  roll,  c.  reiumr 
court-martial,  and  if  he  could  have  shown  that  he  was  no  Ion-  Je^iJ^^taj*  '^® 
ger  a  member  of  the  company,  he  would  have  been  acquitted  court-martial  as 
and  not  fined.  The  decision  of  the  court-martial  is  conclusive  several^"*"*  w- 
that  Ferris  had  not  made  a  false  and  malicious  return  of  him,  ades  5  A.  did 
as  a  dehnquent.  But  it  was  admitted  that  the  certificate  of  eour^marUai*** 
Scudder  was  of  no  efiect  or  validity,  for  want  of  the  signature  relying  on  his 
of  the  colonel;  and  upon  inspecting  the  acts  relative  to  the  certificate,  for 

y.     '   .„  .*^     ,  f  n^TLT        -rr     t  i  .an    exemption, 

regiments  ot  artillery  in  the  city  ot  JSew-  York,  and  particu-  and  was  fined 
larly  the  act  of  27th  March,  1807,  (c.  71,)  organizing  the  reg-  ^fs^dehTien- 
iment  of  artillery  to  which  Armstrong  belonged,  it  would  cy.  ^^°*^"**°' 
seem  to  be  the  better  opinion,  that  he  was  not  entitled  to  his  fio*''°"^*'\k" 
discharge.  However,  it  is  not  necessary,  in  this  case,  to  de-  caseaeainstc. 
cide  that  point.  It  is  sufficient  that  Armstrong  had  not  ob-  for  /aweiv  and 
tained  the  requisite  signatures  to  render  his  certificate  valid ;  turning  him,  as 
and  that  the  competent  tribunal  adjudged  Tiim  a  delinquent.       a  delinquent,  by 

*  Tj  xj  reason  whereof 

J  uagment  reversed.       he  was  compel- 
led to   pay   a 

A. ; 


fine,  &c.       It  was  Jield  that  the  action  was  not  maintainable,  it  being  the  duty  of  C.  to  return  A.  as 
a  delinquent,  and  leave  it  totlie  court  to  decide  on  the  validity  of  his  discharge;  and  A.  having  had 
an  opportunity  to  make  his  defence  before  the  court-martial,  the  decision  of  that  court  was  concli 
that  C.  had  not  made  a  false  and  malicious  return  of  the  delinquency  of  A. 


Comfort  against  Thompson. 

IN  error,  on  certiorari,  from  a  justice's  court.  Comfort  in  an  action 
brought  an  action  of  debt  against  Thompson,  before  the  jus-  {^Vorea^usSce^ 
tice,  to  recover  ihe  perwlty  under  the  act  to  prevent  injury  by  where  a  verdict 
dogs,  passed  the  24th  of  March,  1801.     {Sess.  24.  c.  62.)       jud/mentgi^n 

The  plaintiff,  in  his  declaration,  stated,  that  the  defendant,  for  the  defend- 
after  being  notified  that  his  dog  had  chased  and  killed  sheep,  w"ii  n!ft*revereo 
had  kept  liim,  and  not  killed  him,  &c.  The  cause  was  tried  by  the  judgment, 
a  jury.     The  plaintiff*  proved  that  the  defendant's  dog  had  kill-  ^^f     ^^ 
ed  one  of  his  sheep,  and  two  sheep  belonging  to  another  person,  clearly  against 
on  the  10th  of  September  last.     That  verbal  notice  of  the  fact  bcbrno^'^^^^^ 
was  given  to  the  family  of  the  defendant  immediately  after ;  uianty  alleged. 
and  afterwards  to  *the  defendant  himself     The  suit  was  com-        [  *  102  ] 
menced  on  the   llth  oi  November,  and  a  penalty  of  above 
thirty  dollars  had   accrued.     The  justice    charged  the  jury, 
that  the  plaintiflT  might  waive  the  whole  penalty,  and  recover 
only  wliat  he  demanded,  uhich  was  twenty-five  dollars.     The 
jury  found  a  verdict  for  the  defendant. 

Per  Curiam.  The  verdict  is,  no  doubt,  clearly  against  evi- 
dence ;  but, this  being  an  action  for  a  penalty,  there  is  no  new 
trial  granted,  in  such  cases  on  the  ground  of  the  verdict  being 
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ALBANV,     contrary  to  evidence,  provided  the  verdict  be  for  the  defeiid- 
v^^Iii^^^i^  ant,  and  there  be  no  irregularity  in  the  case.     (2  Stra.  899. 
Amort       1238.)     There  is,  at  least,  as  strong  reason  for  applying  this 
Fltn.        '"'®  ^^  ^"^^  ^"^'^  ^^  justice's  courts,  as  in  any  other. 

Judgment  affirmed. 


Amory  against  Flyn. 

for^fw'^ces?  ^^  error,  on  certiorari,  from  a  justice's  court  Amory 
which  have  brought  an  action  of  trover  against  Flyn^  before  the  justice,  for 
andhare strr^-  ^^^  S^^se.  There  was  a  trial  by  jury.  The  plaintiff  proved  a 
ed  awa/f  but  demand  of  the*  geese,  and  a  refusal  by  the  defendant,  unless 
^^^Sei/nSir-  ^^^  plaintiff  would  first  pay  twenty-five  cents,  for  liquor  furnished 
S*^iibeTt3^"*and  to  two  men  who  had  caught  the  geese,  and  pledged  them  to 
b^MiT"^""*'  ^^^  defendant  for  it.  The  geese  were  of  the  wild  kind,  but 
ha^  no  *iig|rto  Were  SO  tame  as  to  eat  out  of  the  hand.  They  had  strayed 
to  ksul^u"'  **'  away  -twice  before,  and  did  not  return  until  brought  back.  The 
reward  from^be  plaintiff  provcd  property  in  them  ;  and  that  after  the  geese  had 
r?^''  n**d  ^^^  premises,  the  son  of  the  defendant  was  seen  pursuing 
only  to  '  be  them  with  dogs,  and  was  informed  that  they  belonged  to  the 
reimbursed  the  plaintiff.  The  jurv  found  a  verdict  for  the  defendant,  on  which 

necessary     ex-  fi       .      ,.  •    j 

pense   he  has  the  justicc  gave  judgment. 

actually  been  jPgy.  Curiam,  The  geese  ought  to  have  been  considered  as 
mg  ?ho  pro^  reclaimed,  so  as  to  be  the  subject  of  property.  Their  identity 
c'*y-  was  ascertained ;  they  were  tame  and  gentle,  and  had  lost  the 

power,  or  disposition,  to  fly  away.  They  bad  been  frightened 
and  chased  by  the  defendant's  son,  with  the  knowledge  that 
they  belonged  to  the  plaintiff,  and  the  case  affords  no  color  for 
the  inference  that  the  geese  had  regained  their  natural  liberty 
[  *  103  ]  as  *wild  fowl,  and  that  the  property  in  them  had  ceased.  The 
defendant  did  not  consider  them  in  that  light,  for  he  held  them 
in  consequence  of  the  lien,  which  he  supposed  he  had  acquir- 
ed by  the  pledge.  This  claim  was  not  well  founded,  for  he 
showed  no  right  in  the  persons  who  pawned  them  for  the  liquor 
so  to  pawn  them,  and  he  took  them  at  his  peril.  Here  was 
clearly  an  invasion  of  private  right.  If  the  person  who  took 
the  geese,  or  who  had  kept  them,  had  been  put  to  necesf^ary 
expense,  in  securing  them,  such  expense  ought  to  have  been 
refunded;  but  no  such  expense  was  shown,  or  pretended,  and 
to  sanction  such  a  pawn  as  this  would  lead  to  abuse  and  fraud. 
A  person  who  takes  up  an  estray,  cannot  levy  a  tax  upon  it, 
but  by  way  of  amends,  or  indemnity.  This  is  the  doctrine  of 
the  common  law;  (I  Roll  Ahr,  879,  c.  5.  Noy's  Rep.  144. 
Salk,  6S6  ;)  and  the  Roman  lawyers  equally  denierl  to  the 
finder  of  any  lost  property  a  reward  for  finding  it ;  non  probe 
peiat  aliquid,  says  the  Digest.  {Dig,  41.  2.  43.  9.)  And. 
indeed,  the  civil  law  (ibid,  s.  4,)  considered  it  as  theft  to  con- 
vert to  one's  use,  animo  lucrandi,  property  found,  without  en- 
deavors to  find  the  owners,  or  without  intention  to  restore  ii. 
But  theft  was  not  always  considered,  in  that  law,  in  the  very 
odious  sense  of  our  conunon  law;  for  as  to  the  class  of  thefts, 
88 


Tackinotoiv 


OF  THE  STATE  OF  NEW-YORK.  103 

denominated  thefts  not  manifest,  and  of  which  this  was  one,     Albany, 
that  law  provided  only  a  civil  remedy  of  double  damages..    A.   ^^^^'Tt  ^^is 
OdHus,  {Noct.  Alt,  lib.  11,  c.  18,)   who  cites  the  very  pas-  ^"""p^iJ^J^TRD^ 
sage  in  the  civil  law  which  declares  snch  conduct  theft,  gives 
that  appellation  to  many  acts  which  our  law  does,  and  ought 
to  regard  as  trespasses  merely ;  such,  for  instance,  as  ouster  of 
possession  of  land.     But  taking  the  civil  law  in  the  mildet 
sense,  it  sufficiently  shows  what  was  considered,  in  the  wis- 
dom of  the  ancients,  as  right  and   duty,  in  this   case.     The 
practice  of  mankind  is  apt  to  be  too  lax  on  this  subject ;  and 
when  occasion  offers,  courts  ought  to  lay  down  and  enforce  the 
just  and  benevolent  lesson  of  morality  and  law. 

The  verdict,  in  this  case,  being  against  law  and  evidence, 
cannot  be  supported.  Judgment  reversed. 


*PiNTARD  against  Tackington.  [  *  104  J 

IN  error,  on  certiorari,  from  the  Justice's  Court  of  the  .  ^  ijieadin^ 
city  of  NeiO'York.  Tackington  brought  an  action  in  the  iour?,  ^"echni- 
court  below,  against  Pintard,  and  declared  for  money  had  and  J»*  ^}^^^y  ^' 
received  by  the  defendant  to  the  use  of  the  plaintiff;  and  also  q^^^  "it  ^Ta 
that  the  defendant,  in  May,  1811,  being  indebted  to  him,  for  ®"^^jfiJ*' '[/**® 
work  and  labor,  to  the  amount  of  sixty-two  dollars,  gave  his  &rca8eso*iha^t' 
note  to  the  plaintiff,  for  that  amount,  payable  on  demand ;  that  connected  with 
the  plaintiff  put  the  note  in  his  chest  on  board  of  the  vessel  Lp%?re{hathe 
of  the  defendant,  and  that  the  defendant  sailed  out  of  the  "  entitled  to 
port,  with  the  plaintiffs  chest  on  board,  containing  his  clothes  '^^wheVc  a 
and  the  note,  leaving  the  plaintiff  behind.  plaintiff      de- 

A  witness  for  the  plamtiff  testified,  that  after  the  return  of  mUsor/"*nate^ 
the  defendant  to  New-  York,  in  the  vessej,  which  was  about  payable  on  de- 
three  months  after  the  trunk  was  put  on  board,  he  applied,  as  STthat^be  note 
attorney  of  the  plaintiff,  for  the  note,  to  the  defendant,  who  had  been  lost 
said  he  did  not  know  where  it  was,  but  supposed  it  was  in  the  ^a  the^'^Sfst- 
plaintiff's  chest,  in  the  fore  part  of  the  vessel,  but  that  he  ence  and  con-* 
could  not  then  get  at  the  chest,  and  that  the  witness  must  call  Jfo^e  ^  being 
again ;  that  he  called  again,  and  on  opening  and  examining  the  proved,  and  it 
chest,  the  note  could  not  be  found.  The  defendant  admitted  JJJ'at  ^Cr^notf 
that  he  had  given  such  a  note  to  the  plaintiff.  Another  wit-  was  negotiable, 
ness  testified,  that  she  saw  the  plaintiff,  who  was  a  sailor,  put  lhaut^had|^'m 
the  note  into  the  chest,  which  was  put  on  board  of  the  defend-  fact,  been  'ne- 
ant's  vessel.  K^i' \^ 

The  court  below,  being  of  opinion  that  there  was  sufficient  was  entiUcd  to 
evidence  of  .the  loss  of  the  note,  and  of  the  existence  of  a  debt  ^^^te)*"'  °"  ^^® 
due  from  the  defendant  to  the  plaintiff,  for  which  the  note  was 
given,  gave  judgment  for  fifty  dollars,  being  the  extent  of  their 
jurisdiction. 

Anthon,  for  the  plaintiff  in  error. 

Sherman,  contra. 

Per  Curiam.    The  declaration  of  the  plaintiff  below,  con- 
Bisting  of  a  detail  of  his  case,  is  to  be  liberally  construed,  so 
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0IXO«. 

[*105] 


ALBANY,  as,  if  possible,  to  meet  and  embrace  the  proof.  We  have  never 
^^^^^nr^J^  required  any  technical  nicety  or  form  in  pleadings,  in  the  jus- 
CuDRER  tices'  courts,  because  the  pleadings  are  usually  by  parol,  and 
managed  by  the  ^parties,  without  the  aid  of  counsel.  The 
plaintiff,  therefore,  declared  for  money  had  and  received,  and 
upon  a  lost  note,  which  he  particularly  described,  and  as  hav- 
ing been  given  for  work  and  labor.  If,  therefore,  the  testimony 
Will  entitle  him  to  recover,  either  upon  the  note,  by  proving  its 
existence,  loss  and  contents,  or  upon  the  original  debt,  for 
work  and  labor,  the  judgment  ought  to  be  supported.  We  see 
no  reason  why  the  recovery  upon  the  note,  as  a  lost  note,  was 
not  good.  It  does  not  appear  that  the  note  was  negotiable,  or, 
if  negotiable,  that  it  had  ever  been  endorsed,  and  the  existence 
and  contents  of  the  note  were  fully  proved,  and  the  circum- 
stances were  enough  to  authorize  a  Conclusion  that  it  had  been 
lost  or  destroyed.  The  cases  which  have  not  permitted  a  re- 
covery at  law,  upon  negotiable  paper  which  was  merely  lost 
and  not  destroyed,  were  those  in  which  the  paper  had  been 
endorsed  before  it  was  lost.  (Pierson  v.  Hutchinson,  2 
Campb,  iNT.  P.  211,  and  "note  ;  and  the  cases  cited  by  Lord  M- 
don  in  6  Vea.  812.)  The  court  below  went,  perhaps,  upon 
the  ground  of  the  existence  of  the  previous  debt ;  and  that 
the  recovery  upon  that  was  to  be  supported,  notwithstanding 
the  giving  of  the  note.  The  better  opinion  on  this  point  seems 
to  be,  that  the  acceptance  of  negotiable  paper,  on  account  of 
a  prior  debt,  is  prima  faci^  evidence  of  satisfaction,  and  that 
you  cannot  recover  upon  the  old  debt  without  some  explana- 
tion, or  giving  some  account  of  the  note.  (Kearslake  v.  Mor- 
gan,  5  Term  Rep.  513.  Richardson  v.  Rikeman,  cited  in  5 
Term  Rep.  517.  Holmes  and  Drake  v.  Camp.  I  Johns.  Rep. 
34.)  But  this  was  not  shown  to  be  negotiable  paper,  and  if 
that  was  the  intendment,  in  the  first  instance,  as  seems  tp  have 
been  the  conclusioii  of  the  court  in  Angel  y.Felton;  (8  Johns. 
Rep.  149;)  yet  the  plaintiff  below  gave  as  sufficient  an  ac- 
count as  the  nature  of  the  case,  and  the  condition  of  the  par- 
ties, would  well  admit,  of  the  loss  of  the  note,  without  its  be- 
ing negotiated  and  endorsed.  On  either  ground,  therefore,  we 
think  the  judgment  ought  to  be  supported. 

Judgment  affirmed,  (a) 

la)  Vide  Musier  v.  Trumpboar,  5  WendeWs  Rep.  274.  McNair  v.  Gilbert,  3  Bid. 
m.  Hughes  V.  Wheeler,  8  Coioen's  Rep.  77.  Jackson  v.  Miller,  6  Ibid,  7G1.  Rowley 
V.  BaU,  3  Ibid.  303.    Mulden  v.  Whittoch,  1  Ibid.  290. 


[*106] 

In  an  action 
before  a  justice, 
if  the  defendant 
makes  default^ 
on  Uie  return  of 
the  summons 
personally  ser- 
ved, the  justice 
cannot  give 
judgment      for 


*CvDNER  against  Dixon. 

IN  error,  on  certiorari,  from  a  justice's  court.  Dixon  sued 
Cudner,  before  the  justice,  for  work  and  labor,  &c.  The 
plaintift'  appeared  on  the  return  of  the  summons,  but  the  de- 
fendant being  called  made  default.  The  plaintiff  exhibited  his 
account  to  the  justice,  who,  on  the  default  of  the  defendant, 
gave  judgment  for  the  plaintiff,  without  any  proof  of  the  plain- 
tiff's demand. 
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Per  Curiam.     It  has  been  frequently  decided,  that  though     Albany. 
the  defendant  makes  default  before  a  justice's  court,  yet  the  January,  1813. 

Elaintiff  must  prove  his  demand  in  the  same  manner  as  if  he  ^"wTtkifs^ 
ad  appeared  and  denied  it.     The  act  says,  that  if  the  defend-  v. 

ant  does  not  appear,  and  the  summons  is  returned,  personally        ^^ver. 
served,  or  if  he  does  appear,  &c.  the  justice  shall  proceed  to  the      piainiiC 
hear  and  examine  the  proofs  and  allegations,  &c.  ^'f??^\   ^^^f 

*  °      T     1  ^  ,  of  his  demand ; 

Judgment  reversed.      but  it  must  b 

proved    in    ti 
same  manner  as  if  the  defendant  appeared  and  denied  it.(l, 

{\)RUey  V.  Seymour j  1  Wend,  Rep,  143.  Harwood  \: French,  4  Cow.  Rep,  601. 


Vanduzor  against  Linderman. 

IN  error,  on  certiorari,  from  a  justice's  court.     lAnderman    No  action  lies 

sued  Vanduzor,  before  the  justice,  and  declared  against  him  ™,fn®|jg  ^  J^^ 

for  the  loss  of  the  service  of  his  son,  whilst  defending  a  certain  without     suffi- 

suit,  brought  against  him  by  Vanduzor ;  and  for  money  paid  5^o°\usfain°1i 

by  Linderman,  in  behalf  of  his  son,  in  and  about  defending  suit  for  a  form- 

the  same  suit,  &c.  uJJ^Xr^T 

rrtt  'It*  1  f/»        1  i«'/Y»/»  It  must  be  with- 

There  was  a  trial  by  jury,  and  a  verdict  for  the  plaintin,  for  out  cause,  and 

three  dollars,  on  which  the  justice  gave  judgment.  Tf^-f*'?"'.^**? 

■n         ^      •  T*.T  •         1*      °  1     ^       1    •       •  •  a  suit  IS  not  cog- 

Fer   Curiam.      JNo  action  lies  merely  tor  bringing  a  suit  nisabie    before 

against  a  person  without  sufficient  ground.     (Savil  v.  Roberts,  *  justice-  (i) 
1  Salk.  13.     Purton  v.  Honnor,  1  Bos.  &r  P'^tt,  205.)     To         Pangbum 

sustain  a  suit  for  a  former  prosecution,  it  must  appear  to  have  v,BuiC\Wend. 

been  without  cause,  and  malicious :  and  an  action  for  mali-  ^'  ?^-  ^'- 

.  '        ,  -111/.  ...  Corrmckv.SiS' 

c%ous  prosecution  is  not  cognisable  before  a  justice.  son,  7  Cowen's 

Judgment  reversed.  •^^-  '^^^* 


^Watkins  against  Weaver.  [*107] 

IN  error,  on  certiorari,  from  a  justice's  court.  Weaver  Where  a  con- 
brought  an  action,  before  the  justice,  against  Watkins,  as  a  bdb'ro'ji"i^tfce* 
constable,  for  not  executing  and  returning  an  execution  in  apptars  as  the 
favor  of  the  plaintiff,  against  one  Bisbee,  according  to  law.  In  ®jl.*-jj"i^  °^  ^® 
February,  1812,  Aaron  Burnett,  as  attorney  of  the  plaintiff,  ccaluot '  serve 
appeared  and  declared  for  him,  against  the  defendant.  Issue  \^,ocesT'7or  ^^ 
was  joined,  and  a  trial  by  jury  demanded  by  Burnett,  as  attor-  jui^y  ;*and**it  is 
ney  for  the  plaintiff;  and  being  a  constable  of  the  county,  he,  f ^^"^®  ?^*^**h' 
at  the  same-  time,  asked  permission  of  the  defendant,  who  ar^y^  \(  the 
knew  that  it  was  contrary  to  the  act,  to  summon  the  jury,  to  J"'^^  has  been 
which  he  consented,  and  the  consent  was  entered  by  the  jus-  cSiTsTabie  who 
tice  upon  his  minutes.  Burnett  accordingly  took  the  venire,  ^^^^  ^^  ^^^  ^^' 
and  summoned  the  jury.  At  the  trial,  the  defendant  challeng-  part^,^bu°twhen 
ed  the  array,  because  Burnett,  who  acted  as  attorney  for  the  **»«  defendant 
plaintiff,  had  summoned  the  jury.  The  objection  was  overrul-  selu7^Vthe  ju^ 
ed  by  the  justice,  on  the  ground  of  the  previous  consent  and  ^y  ^^^s  sum- 
approbation  of  the  defendant.  The  defendant  made  a  defence  Tonstabie^  who 
on  the  merits:  and  the  jury  found  a  verdict  for  the  plaintiff,  appears  and  ad- 

.   1  .    1     .1       •      ..  •     1  u  vocates  for  the 

on  which  the  justice  gave  judgment.  piainUff,hecan- 

91 


V. 


107  CASES  IN  THE  SUPREME  COURT 

ALBANY,         J".  V.  N.  Yates,  for  the  plaintiiT  in  error. 

January,  1813.  HonSOU,  COlitTSL.      , 

^"warino^      P^^  Owriam.     The  only  objection  taken  to  the  return  is, 
V.  that  the  challenge  to  the  array  was  overruled.     It  was  made 

LocKwooo.  ^^  ^j^g  ground  that  Burnett,  the  constable  who  had  summone-i 
not  aficrwards  the  jury,  had  previously  appeared  as  the  plaintiff's  attorney 
Rr?ay"on  t£*  The  justice  overruled  the  challenge,  because  the  defendani 
ground.  (1)  had,  prcvious  to  the  issuing  of  the  venire,  consented,  in  open 
court,  (an  entry  of  which  was  entered  on  the  minutes  at  the 
,.^^^^^1  time,)  that  Burnett  should  summon  the  jury,  notwithstanding 
Cow.  Rep.  m  he  was  the  plaintiff's  advocate.  The  words  of  the  statute, 
relating  to  this  subject,  are,  "  That  no  constable,  serving  the 
original,  or  jury  process,  shall  be  permitted  to  appear  and  advo- 
cate, for  either  party,  in  any  such  cause."  It  does  not  appear 
that  Burnett  appeared  as  an  advocate,  after  the  return  of  the 
[*  108  ]  venire ;  nor  did  he  serve  the  original  *process.  The  case  does 
not,  then,  come  within  the  act,  for  the  assistance  that  Burnett 
'  gave  the  plaintiff,  as  his  advocate,  before  the  awarding  of  the 
venire,  was  lawful.  The  question  is,  whether  Burnett  was  com- 
petent, circumstanced  as  he  was,  to  summon  the  jury.  If  the 
consent  of  the  defendant  did  not  cure  the  act,  there  is  no 
doubt  that  Burnett,  being  the  plaintiff's  advocate,  was  incom- 
petent to  summon  the  jury ;  and  we  have  an  ancient  case  ir 
point,  (Year  Book,  33.  Assises,  12,)  in  which  the  array  was 
quashed  for  that  very  cause.  But  the  defendant  may,  ir 
many  cases,  preclude  himself  from  the  challenge.  Thus,  ii 
the  plaintiff  should  pray  that  the  venire  be  awarded  to  the 
coroner  for  favor,  or  affinity  of  the  sheriff,  and  the  defendant 
denies  it,  or  will  not  confess  the  fact,  he  is  concluded  from 
challenging  the  array,  afterwards,  for  that  cause:  (Co.  Litt 
157.  b.  Roll  Abr.  tit.  Trial.  H.  pi.  4,  5,  6  and  7 :)  And  it 
is  laid  down  by  the  better  authority,  (though  there  seems  to  be 
some  contradiction  in  the  old  books,  on  the  point,)  that  if  the 
venire  be.  awarded  to  coroners,  when  it  ought  to  be  to  the 
sheriff,  or  the  visne  comes  out  of  a  wrong  place,  yet  if  it  be 
by  assent  of  parties  entered  of  record,  it  shall  stand ;  for  con* 
sensus  tollit  errorem.  (Co.  Litt.  126.  a.  Fineaux  \.  Ho- 
venden  Cro.  Eliz.  664.)  The  consent,  in  the  present  case, 
was  taken  as  pointedly  and  solemnly  as  it  could  have  been 
given,  and  with  full  knowledge  of  the  facts,  and  of  the  law ; 
and  as  there  is  no  objection  on  the  merits  of  the  controversy, 
we  think  the  challenge  was  well  overruled. 

Judgment  affirmed* 


Wahing  ctgainst  Lockwood. 

In  an  action  IN  crror,  ou  Certiorari,  from  a  justice's  court.  Waring 
Uce'rcourt  ^the  brought  an  action  of  assumpsit  against  Lockwood,  before  the 
defendant,  if  he  justice,  and  declared  on  a  note,  and  also  on  an  account  for 
count  *°i  de-  scrviccs,  &c.  The  defendant  pleaded  the  general  issue,  and 
mand  against  said  he  was  ready  for  trial ;  but  the  cause  was  adjourned  at  the 
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request  of  the  plaintiff.     At  the  adjourned  day,  the  defendant    Albany,, 
demanded  a  trial  by  jury.     At  the  trial  he  produced  a  receipt  January,  isis. 
or  written  settlement  of  the  account  of  the  plaintiff,  up  to  the  ^^^s^J^^^^JT^ 
time  of  the  defendant's  account,  which  he  exhibited  and  offer-  v. 

ed  as  a  set-off,  but  which  was  objected  to,  as  it  was  not  pleaded,  Snydkr. 
nor  any  notice  of  it  given,  *at  the  time  issue  was  joined.  The  [  *  ^^^  ] 
return  also  stated  that  by  the  credit  of  the  plaintiff's  book,  there  ^^^  plaintiff, 
appeared  to  be  a  balance  due  to  the  defendant.  The  jury  ™r"giv^ ^notice 
found  a  verdict  for  the  defeijdant,  for  one  dollar  and  ninety-two  ***"  Jj*«  set-off, 
cents,  on  which  the  justice  ^ave  judgment.  Joining  ^^suej 

Per  Curiam.     The  statute  says,  that  if  the  defendant  has  ^nd  it  he  ncg* 
any  account  or  demand  against  the  plaintiff,  he  may  "  plead  he*^cannot  after- 
and  set  off  the  same."     In  this  case  he  pleaded  the  general  ^ar^s     make 
issue,  by  denying  the  plaintiff's  demand,  and  neither  pleaded  [he  triaiX') 
nor  gave  notice  that  he  had  any  counter  ^demand  of  his  own, 
to  setoff;  and  yet,  afterwards,  upon  the  trial,  he  produced 
such  an  account,  and  the  jury  passed  upon,  it  and  found  a  bal- 
ance in  his  favor.     The  defendant  ought  either  to  plead  the 
set-off,  or  give  notice  of  it  at  the  joining  of  issue,  and  not  keep 
it  in  reserve  and  secrecy  until  the  trial  has  commenced ;  for 
this  is  calculated  to  surprise  the  plaintiff,  and  prevent  him  from 
being  prepared  to  controvert  the  account  or  demand  so  offered 
as  a  set-off.     Such  conduct  is  calculated  to  work  great  injus- 
tice, and  is  contrary  to  the  meaning  of  the  act.     The  account 
offered  as  a  set-off,  ought,  therefore,  to  have  been  rejected,     (a)  RUey  v. 
and  the  judgment  for  that  cause  ought  to  be  reversed.  TfS!"^'  Rep, 

Judgment  reversed.       143. 


Storms  against  Snyder. 

IN  error,  on  certiorari,  from  a  justice's  court.  Snyder^ued  Where  J.  a- 
Storms  before  the  justice,  for  work  and  labor,  and  opening  S^^^fmove  hu 
a  road  from  the  defendant's  house,  6lc.  The  plaintiff,  on  the  fence,  so  as  to 
trial,  proved  an  agreement  between  him  and  the  defendant,  roadtohts^orig" 
that  the  plaintiff  should  open  the  road,  <fec.  to  its  original  width,  inai  width,  and 
and  that  the  defendants  should  pay  the  plaintiff  ten  dollars  and  fa/tHl'thtre^ 
fifty  cents.  The  plaintiff  was  to  move  his  fence,  and  the  de-  ">*■  ten  dollars 
fendant's  fence  was  to  remain  standing.  l^j  \^^  ""^^^ 

The  defendant  moved  for  a  nonsuit,  on  the  ground  that  the  was  brought  by 
title  to  land  came  in  question  ;  but  the  justice  overruled  the  jJe  money^be' 
objection,  and  gave  judgment  for  the  plaintiff,  for  ten  dollars  fore  a  justice,  it 
and  fifty  cents.  S  a^J»en! 

Per  Curiam.  The  statute  says  that  no  justice  shall  have  did  not  concern 
cognisance  of  any  action,  "  where  the  title  to  land  shall  in  any  **»ea</<;<o/artrf, 
wise  *come  in  question."  But  here  was  no  question  about  E  110] 
title,  and  the  agreement  had  no  reference  to. title.  The  statute  |*„°Ii;^ttitJ[e  of 
of  frauds  also  says,  that  "  no  contract  or  sale  of  lands,  or  any  frauds ;  and 
interest  in  or  concerning  them,"  shall  be  valid,  unless  in  writ-  !fe'  ^^®  ?!?/": 

ff  mi.'  j.^  ^  .  .    ,  .  .      tiff  was  entuM 

mg,  <fcc.     This  was  not  an  agreement  concernmg  an  mterest  m  to  recover.(a) 
land,  since  no  interest  in  land  was  to  be  conveyed.     It  was 
merely  an  agreement  to  remove  a  fence,  and  one  promise  was  J'^^^^^^^^ 
a  consideration  for  the  other.  Judgment  affirmed.      ^Wend.  ^\p. 
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'ALBANY, 

j«m«y^  gjjj^jj  against  Burke. 

Fowler 

V.  IN  error,  on  certiorari,  from  a  justice's  court.     Burke  sued 

^*^'  Smith  before  the  justice,  by  a  summons,  in  trover;  and  de- 
Where,  in  an  clared  in  assumpsU  "  for  the  third  part  of  eight  bushels  sowing 
jiutice,  the'de*  of  rye."  The  defendant  objected  to  the  variance  between  the 
fcndant  pro-  action  Stated  in  the  summons  and  the  plaintiff's  declaration, 
ninff  account  ^ut  the  justice  overruled  the  objection.  The  defendant  also 
aeainst  the  objected  the  uncertainty  of  the  plaintiff's  demand,  but  the  ob- 
way 'oP  »rf-o^  jection  was  overruled.  The  defendant  then  pleaded  the  gen- 
exceetHnff  the  eral  issuo,  and  produced  a  running  account  against  the  plain- 
fara  **which  the  ^'^j  amounting  to  two  hundred  and  twenty-nine  dollars  and 
justice  rejected,  thirty-four  ccnts,  by  way  of  set-off ;  which  the  justice  overruled, 
norfuUy '  sub-  because  it  was  not  fully  substantiated.  A  motion  was  then 
sianiiaied  j  and  made  for  a  nonsuit,  on  the  ground  that  the  matters  exceeded 
^r\he^piS!Iuff!  ^^^  justice's  jurisdiction,  but  the  objection  was  overruled  ;  and 
It  was  held  a  VBtiire  being  demanded,  the  cause  was  tried  by  a  jury,  who 
iSifbSng  bound  fo^nd  a  verdict  for  the  plaintiff,  for  twenty-five  dollars,  on  which 
to  set  off  his  the  justicc  gavo  judgment. 

^rt^Sf'if  was  P^^  Curiam.  Without  noticing  other  points,  this  judgment 
proved,  it  ought  was  errouoous  in  respect  to  the  set-off.  The  defendant  was 
aHoted*  aiidlf  bound  to  Set  off  his  account,  and  if  the  sum  total  proved  to  the 
more  than  25  Satisfaction  of  the  justice,  amounted  to  two  hundred  dollars,  he 
meIu"iuffit^fo  ^^^  "^  jurisdiction,  and  ought  to  have  nonsuited  the  plaintiff, 
have  been  giv-  He  says  the  accouut  was  not  fully  substantiated,  and  so  he  re- 
p?ainSff"for  the  j^^^ed  it.  If  it  was  substantiated  to  any  sum  less  than  two 
balance,  and  hundred  dollars,  it  ought  to  have  been  received  and  submitted 
?rred  b  l^ect!  ^^  ^^^  i^^Y'  ^o  that  if  the  balance  found  for  the  defendant  ex- 
ing  the  set-off  ceeded  twenty-five  dollars,  judgment  might  have  been  entered 
aiiogeiher.  against  the  plaintiff.  To  overrule  the  whole  account  would 
destroy  it  for  ever,  if  this  judgment  remains  in  force. 

Judgment  reversed. 


[  *  111  J  *FowLER  against  Hait. 

In  an  action       IN    error,  ou  certiorari,  from   a  justice's  court.      HaU 

^^'^^i^l  ^del  brought  an  action  against  Fowler,  before  the  justice,  for  the 

fendant  cannot,  breach  of  a  contract  in  the  sale  or  exchange  of  a  horse.     The 

up^n^al^"  a 'for!  defendant  pleaded  the  general  issue,  and  being  asked  if  he  had 

mer  trial  and  any  accouut  or  demand  to  set  off,  he  answered  that  he  had  no 

twe^^he  same'  ^^^count  or  demand  to  offer.     The  plaintiff  demanded  a  trial 

parties,  bef^e  by  jury.     At  the  trial,  the  defendant  offered  a  certificate  of 

uSfesr  ie^'has  ^^^^^^cr  justice,  of  a  former  trial,  before  him,  between  the  same 

pleaded  or  ffiv-  parties.     The  plaintiff  objected,  that  the  certificate  ought  to 

mauer ^\t  the  ^^^^  ^^^  pleaded  at  the  time  issue  was  joined,  and  that  it  had 

time  of  joining  not  the  Certificate  of  the  clerk  of  the  county  endorsed  that  the 

issue    in    the  persou  signing  it  was  a  justice  of  the  peace ;  and  the  justice, 

thereupon,  rejected  the  evidence.     The  defendant  offered  the 

justice,  before  whom  the  former  trial  was  had,  as  a  witness  to 

prove  it ;  but  the  court  below  rejected  the  witness.     Several 
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witnesses  were  examined  on  both  sides,  and  the  special  agree-     Albany, 
ment,  and  breach  of  it,  were  proved. .  There  was  a  verdict  for  January^i3 
the  plaintiff,  for  fifteen  dollars,  on  which  the  justice  gave  judg-  ^ 
ment. 

Fisk,  for  the  plaintiff  in  error. 

Sudam,  contra,  cited  1  Johns.  Rep.  283.  5  Johns.  Rep.  351. 

Fer  Curiam.  The  defendant  having  omitted  to  plead,  or 
give  notice  of  the  former  trial  and  judgment,  was  precluded 
from  giving  evidence  of  it,  at  the  trial.  It  would  produce  sur- 
prise on  the  part  of  the  plaintiff,  and  injustice,  if  the  defendant 
were  allowed  to  set  up,  at  the  trial,  special  matter  in  bar,  of 
which  no  notice  had  been  previously  given  to  the  plaintiff. 
The  judgment  must  be  affirmed.         Judgment  affirmed. (a) 

{a)  See  Waring  v.  Lonkwood,  anUy  p.  108.    (Edsan  v.  Weston j  7  Cowen*s  Rep.  278. 
CoUs  V.  CarUr,  GJbid.SOl.) 


*Shepherd  against  Mitchill.  [*112] 

IN  error,  on  certiorari,  from  a  justice's  court.  MitchUl  in  an  action 
sued  Shepherd,  before  the  justice,  and  declared  that  he  was  in-  ^l\asi  the^own' 
debted  to  him,  thirteen  dollars  and  seventy-five  cents,  for  pi-  er  of  a  ship,  to 
loting  the  ship  Columbus,  drawing  eleven  feet  water,  from  a^j^^undef^ihe 
sea,  up  to  the  city  of  New-York,  on  the  7th  January,  1810,  acusess.  28. c. 
and  also  for  four  dollars,  in  addition,  on  account  of  the  piloting  Sat*^hIf^UuaI 
being  between  the  1st  December  and  the  1st  April^under  the  t'on  of  the 
act  of  the  4th  April,  1805,  relative  to  the  master  and  wardens  jfJP'  ^^^  ^^^^ 
of  the  port  of  New-  York.  The  defendant  pleaded  non  as-  takes  charge  of 
sumpsit;  and  that  if  the  plaintiff  wai?  entitled  to  any  thing,  orfLt,"^^^d 
yet  as  he  did  not  take  charge  of  the  ship,  until  she  was  to  may  be  proved 
westward  of  the  outer  middle  ground,  according  to  the  rules  lS[»i^hT'pitot^ 
of  the  master  and  wardens  of  the  port  of  New-York,  made  on  suiScieni 
the  6th  June,  1805,  he  was  entitled  to  only  half  pilotage.         p,;^**!;  ts^t 

At  the  trial,  the  plaintiff  offered  parol  evidence  to  show  the  a^«,  though  he 
situation  or  place  of  the  ship,  at  the  time  he  took  charge  of  her.  alf  em%  to"bl 
This  evidence  was  objected  to,  as  being  contrary  to  the  tenth  made  in  the 
rule  of  the  master  and  wardens,  for  the  regulations  of  pilots.  if^rh!sind^t 
The  justice  overruled  the  objection  and  admitted  the  evidence,  tance  of  the 
It  was  proved  that  when  the  plaintiff  was  put  on  board,  the  li|^Vme"he\oo*k 
fog  was  so  thick  that  the  light-house  could  not  be  seen,  and  charge  of  the 
that  the  ship  was  then  to  the  south-east  of  the  outer  middle  ^r^o thTn^J 
ground.  The  plaintiff,  after  being  on  board  of  the  ship  four  of^  the  master 
or  five  hours,  requested  the  witness,  who  said  he  was  a  deputy  jj^e^^^orf"*^^ 
pilot,  to  take  charge  of  the  ship  and  pilot  her  in,  as  the  plain-  Nno-^Jrk,  tbr 
tiff  was  taken  suddenly  ill,  and  went  on  board  of  the  pilot  oJ-®  n^Tf  E**h 
boat ;  the  witness  was  not,  at  the  time  he  took  charge  of  the  he  may  Wsul- 
ship,  a  deputy  pilot,  though  he  had  been  verbally  authorized  jor  no?  ,^ak1n* 
by  the  master  and  wardens  to  act  as  one,  in  the  place  of  a  such  entry. 

Eilot,  who  was  sick.  The  witness  brought  the  ship  up  to  the  ti,^°*li,e*®  %^^ 
arbor,  and,  about  midnight,  in  attempting  to  go  into  the  slip,  left  the\essc1, 
ran  foul  of  a  vessel  lying  at  anchor  at  the  mouth  of  the  shp,  JJo^  o"f  tEl*^*®! 
which  was  owing  to  his  orders  to  let  go  the  anchor  not  being  taic.  m  reqa£* 
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ALBANY,     obeyed,  the  master  of  the  ship  and  some  of  the  crew  being 
J^^fy>J^j^  below.     The  damage  sustained  by  this  accident  was  about  fiP 
teen  dollars. 

♦Several  witnesses  testified  that  when  the  plaintifi"  came  on 
'  1 1 Q 1  ^^^^  ^^^  ship,  he  did  not  request  an  entry  to  be  made  in  the 
^^^  -I  log-book,  of  the  bearing  and  distance  of  the  light-house,  which 
ed  by  the  rules  was  plainly  visible ;  the  buoy  on  the  outer  middle  ground  bear- 

Md   w"d^M  *"8  ^-  ^'  ^y^' 

will  not  deprive      The  justice  gave  judgment  for  the  plaintiff,  for  seventeen 
him  of  his  right  dollars  and  seventy-five  cents. 

gainst  the"  owS-      PcT  Curiam.     The  act  (seas.  28,  c.  81,)  gives  the  rate  of 

^o^^idcd^^i  pilotage  for  piloting  a  vessel  from  the  eastward  or  southward 

Lft  a  competent  of  the  oti/cT  middle  ground  to  the  port  of  New-York,  and  the 

substitute     on  j^te  of  pilotage  for  piloting  her  from  the  westward  of  that 

sen  of  hiiberng  ground  to  the  port  of  New- York.     The  situation  of  the  vessel 

unable  to  per-  when  the  pilot  is  received  on  board,  is  always  a  matter  of  fact 

h'im"eif.**    But  and  of  proof,  and  the  weight  of  evidence  in  this  case,  was  de 

suih  substitttte  cidedly  in  favor  of  the  conclusion  drawn  by  the  justice  that  the 

uiar  brawh^or  vcsscl  was  to  the  S.  or  E.  of  the  outer  middle  ground.  *  This 

^T^^-    ?J'**''  testimony  was,  however,  objected  to,  because  the  pilot  had  not 

Dot^enUti'cd  to  immediately  ascertained  the  bearing  and  distance  of  the  light- 

i{je  /«M,  under  house,  and  caused  an  entry  thereof  to  be  made  in  the  log-book, 

pc^rhaps)  *°"§»e  according  to  the  tenth  rule  of  the  regulations  of  the  master 

substiiuie,    or  and  Wardens  of  New-  York.     The  act  authorizes  them  to  make 

nIiffhtTa"ve^an  Tules,  and  to  punish  the  infraction  of  them  by  fines  or  suspen- 

aciion   against  gion  from  office,  but  the  non-observance  of  this  tenth  rule  can- 

oi^  a  '^m)Xm  not  take  away  from  the  pilot  his  right,  as  against  the  ship-owner, 

mendt,  for  the  of  proving  the  fact.     It  may  subject  him  to  a  fine,  and  if  the 

formed.     ^'  situation  of  the  ship  when  he  takes  charge  of  her  be  uncertain, 

every  presumption  ought,  undoubtedly,  to  be  turned  against 

him,  for  not  observing  the  rule,  unless  he  can  well  account,  as 

he  attempted  to  do  in  this  case,  for  the  non-observance.     But 

when  the  proof  is  clear  and  satisfactory,  it  must  prevail,  even 

admitting  the  excuse  not  to  be  well  founded. 

The  fact  that  the  pilot  left  the  vessel  without  a  written  per- 
mission from  the  master,  as  required  by  the  sixth  rule  of  the 
regulations  of  the  master  and  wardens,  does  not  destroy  his 
right  of  action,  provided  he  left  a  competent  substitute  on 
board,  and  was  unable  to  perform  the  duty  himself  But  the 
person  who  was  left  as  a  substitute  in  this  case,  was  not  a 
branch  or  deputy  pilot ;  nor  did  it  appear  that  he  had,  at  the 
time,  obtained  the  certificate  requisite  to  his  appointment  as 
such,  though  he  had  at  the  time  been  verbally  authorized  by 
[*  114  1  the  master  and  wardens  of  the  port  to  act  as  ^deputy  during 
a  certain  vacancy.  The  public  have  a  security  from  branch 
and  deputy  pilots,  which  they  do  not  have  from  other  persons, 
as  they  are  bound  in  a  recognisance  ;  and  the  statute  gives  the 
specified  fees  only  to  the  branch  or  deputy  pilots.  The  plain- 
tiff below  did  not  pilot  the  ship  into  port  by  himself,  or  a  com- 
petent substitute  under  the  act.  He  had  no  right,  therefore, 
to  sue  for  the  fees  given  by  the  act  to  the  regular  pilot.  The 
substitute  might,  perhaps,  in  this  case,  have  been  entitled  to 
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his  action  upon  a  quantum  meruU ;  and,  perhaps,  the  plaintiff     Albany, 
below,  as  his  principal,  might  have  sustained  the  suit  upon  that  ^^^^^^y*  *8^3« 
ground.     But  the  judgment  was  rendered  by  virtue  of  the  sta-  ^""^tirrt*^ 
tute,  for  the  fees  therein  prescribed,  as  being  legally  due ;  and 
the  worth  of  the  service  by  an  unauthorized  pilot  was  not 
taken  into  consideration. 

On  this  point  the  judgment  was  erroneous,  and  must  be  re- 
versed. Judgment  reversed. 


Fargo. 


Terry  against  Fargo. 

IN  error,  on  certiorari^  from  a  justice's  court.  Fargo  B/  *b«  ««« 
sued  Terry y  before  the  justice,  by  a  warrant,  which  was  grant-  atf (mm.**^!*^ 
ed  on  the  oath  of  the  plaintiff.  The  plaintiff  declared  on  a  I8^»-  i  R^- 
note,  signed  for  the  defendant,  by  one  Barker,  as  his  attorney,  f  jisu^e^of *  ihi 
The  defendant  denied  the  note,  and  that  Barker  had  any  au-  peace  may 
thority  to-  make  it.  Barker  was  produced  as  a  witness,  and  futile* ^aT/ 
was  objected  to  by  the  defendant.  He  was  then  sworn  on  his  the  plaintiff 
voire  dire,  and  admitted.  He  stated  that  he  was  empowered  cL'S^g^provided 
to  act  as  clerk  of  the  defendant,  and  gave  the  note  for  pro-  <or  by  the  4th 
perty  which  the  defendant  had  from  the  plaintiff,  and  on  which  acf  ^s^^.s!! 
the  defendant  made  a  great  advance.  On  this  evidence,  the  c.  204.)  (i)' 
justice  gave  judgment  for  the  plaintiff.  ^^^  case  of 

Per  Curiam,  The  return  of  the  justice  is  very  brief  as  to  Hinchman,  (9 
the  merits  of  the  cause  disclosed  at  the  trial.  There  were  no  75')"*;  ,|^J^; 
regular  pleadings.  The  plsnntiff  below  produced  a  note,  pur-  fore,  not  law 
porting  to  have  been  signed  for  the  defendant  by  one  Barker,  ^^I'^f^  a*mer* 
as  his  attorney,  Barker  was  offered  as  a  witness,  and  object-  cham,  does  not 
ed  to,  and  then  examined  on  his  voire  dire,  and  admitted.    We  ^^^"^®r„^l^! 

',_-_  ,  ,,  '.         .  signing  o!  notes 

are  to  inter  trom  the  record,  that  this  exammation  was  by  con-  by  the  cUrk,  in 
sent,  and  that  *the  objection,  even  if  it  had  been  otherwise  [  *  11^  ] 
available,  was  then  abandoned.  He  testified,  that  while  acting  the  name  of  his 
as  chrk  for  Terry,  he  gave  the  note.  This  alone  was  not  suffi-  principal. 
cient  to  authorize  him  to  sign  notes  in  the  name  of  his  p^-inci-  ,,.  y. .  «. 
pal.  But  he  testified,  that  the  note  was  given  for  property  that  seu  v.  */«//, 's 
Terry  received  and   turned  to  great  advantage ;  and  the  de-  ^^r^^\?^' 

r      J       X  xi  -Li     /•      ^i      ®        1  •        389.  Van  S/een- 

lendant  was,  consequently,  responsible  for  the  goods  so  receiv-  bergh  v.  Korty, 
ed,  in  an  action  of  assumpsit,  even  if  he  was  not  hable  upon  ^^*'-  p-  *^'^- 
the  note,  and  we  are  to  intend  that  the  plaintiff's  declaration 
equally  embraced  the  demand  in  this  shape. 

The  point  on  which  reUance  seems  to  be  placed  is,  that  the 
plaintiff  below  obtained  a  warrant,  upon  his  own  oath,  and  the 
court,  in  the  case  of  Brown  v.  Hinchman,  (9  Johns.  Rep. 
lb,)  considered  that  the  oath  of  the  party  was  not  the  proof 
intended  and  required  under  the  fourth  section  of  the  act  of 
J  808.  The  court,  in  pronouncing  the  judgment,  in  that  case, 
did  not  advert  to  an  amendment  to  that  section  which  was 
made  by  the  legislature,  in  a  subsequent  session,  {sess,  32,  c. 
186.  2  Bev,  Stat.  228,  s.  17,)  and  which  expressly  allows  the 
party  applying  for  the  warrant  to  be  examined  on  oath.  The 
decision,  therefore,  being  founded  upon  the  act  of  1808,  with- 
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ALBANY,  out  recollecting  the  amendment,  in  the  act  of  1809,  is  not  to 
jannaiy,  1813.  ^^  regarded  as  authority,  and  the  judgment  below  must  60 
^"^^"""^^  affinned.  Judgment  alBrmed. 


NiCKLESoif  against  Strtker. 

A  father  can-  THIS  was  an. action  of  trespass,  for  assaulting,  debauching 
M*  acUoi"' of  an<^  getting  with  child  the  daughter  of  the  plaintiff,  per  quod, 
trespass  for  <fec.  and  was  tried  before  Mr.  Justice  Thompson^  at  the  Ot- 
Sb'aSg^d  •ego  circuit,  in  September,  1812. 

getting  his  The  daughter,  who  was  a  witness  for  the  plaintiff,  at  the  trial, 
fSif^^r  ottoi?!  testified,  that  she  was  twenty-nine  years  old.  She  lived  with 
*r.  'where  tbe  her  fitthcr,  the  plaintiff,  until  a  short  time  before  her  misfortune, 
ab^ve^^tiie  age  ^^  Went  to  one  LaytotCs,  returned  home,  and,  after  a  week, 
of  t\  years;  Went  back  to  Layton^s  to  work,  and  while  there,  on  the  24th 
actu^iyln  her  ^  October  last,  her  connexion  with  the  defendant  happened, 
father's  service,  She  then  went  to  her  brother's,  and  did  not  return  to  her  fii- 
Mitutethe  Sa'  ^^^^'^  ^^"^  ""**'  February.  The  child  was  born  while  she 
tion  of  master  was  at  her  father's  house,  and  he  took  care  of  her  during  her 
amiser\'atit.(i)  {Hu^gg^  and  was  at  the  expense  of  *her  lying  in,  &c.  While 
[  *  116]  she  Jived  with  her  father,  she  worked  for  him,  when  at  home, 
and  her  earnings,  during  seven  or  eight  years,  when  she  went 
l^iL^*'^  \  ^"^  ^^  work,  as  occasion  offered,  were  applied  to  pay  for  neces- 
Wmi*^'Rep,  saries  for  the  family.  Her 'father  did  not,  however,  claim  a 
**'''•  right  to  her  services,  or  to  the  wages  she  earned.     She  never 

went  from  home  when  her  services  were  wanted.  The  defend- 
ant had  paid  attention  to  her  for  several  years,  at  different 
places,  and  once  while  she  was  at  the  plaintiff's  house. 

The  judge  intimated  an  opinion,  that  the  action  was*  not 
maintainable ;  a  verdict  was  taken  for  the  plaintiff,  subject  to 
the  opinion  of  the  court,  on  a  case ;  the  jury  having  assessed 
the  damages  at  one  hundred  and  eighty  dollars. 

N.  Williams,  for  the  plaintiff,  contended,  that  the  principle 
to  be  extracted  from  the  cases  decided  in  England,  on  this 
subject,  which,  however,  he  thought  inconsistent,  was,  that 
though  the  daughter  was  above  the  age  of  twenty-one  years, 
and  not  actually  resident  in  her  father's  house  when  the  injury 
was  committed,  and  in  no  sense  to  be  considered  in  the  light 
of  a  menial  servant ;  yet  if  she  had  not  actually  abandoned 
her  father's  house  and  protection,  the  qualified  or  supposed  re- 
lation of  master  and  servant  still  subsisted,  so  as  to  support 
the  action.  (3  Wils.  18.  2  T&m  Rep.  4.  166.  Peake's  Cos. 
55.  233.  3  Burr.  1878.  5  East,  45.  5  Bos.  fy  Pull  482. 
3  Esp.  Rep.  119.  3  ^Iwyn's  N.  P.  969.)  In  the  present 
case,  though  the  daughter  was  above  the  age  of  twenty-one 
years,  she  considered  her  father's  house  as  her  home.  She 
never  lefi  it  while  her  services  were  wanted ;  and  when  she 
went  out  to  work,  it  was,  always,  with  the  intention  of  return- 
ing to  her  father's  house.  There  was  no  time  when  she  did  not 
possess  the  animus  revertendi. 

Though  the  later  English  decisions  consider  this  as  an  ac 
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tion  of  trespass  in  all  cases,  yet  there  seems  to  be  more  reason 
and  good  sense  in  the  opinion  of  Buller^  J.  who  re^rded  it  as 
an  action  on  the  case.  Those  decisions,  taken  altogether,  are 
extremely  absurd  ;  and  this  court  ought  to  be  governed  by  the 
true  principle  on  which  this  action  is  brought,  which  is  for  the 
injury  which  the  father  sustains,  by  being  deprived  of  the  soci- 
ety and  comfort  of  his  child,  ahd  the  dishonor  inflicted  on  the 
family  by  the  loss  of  her  character.  Lord  EUenborough  and 
Lord  Mdon  have,  at  the  sittings,  charged  the  jury  to  CAlca- 
late  the  daniages  on  those  grounds,  and  to  take  into  cohsidera- 
tion  the  tdotmded  feelings  of  the  parent.  Is  it  ilot  utterly  in- 
consistent .  and  absurd,  then,  when  such  ate  sldmitted  as  the 
chief,  if  not  the  sole  grounds  of  damages,  to  require,  as  essfen- 
tial  to  support  the  action,  proof  of  *actual  service,  or  the  rela- 
tion of  master  and  servant  ?  This  is  really  and  truly  an  action 
on  the  case ;  and  it  ought  to  be  sustained  in  all  cases,  where 
the  daughter  is  not  emancipated,  by  marriage,  from  the  care 
and  protection  of  her  parent. 

Foot,  contra,  was  stopped  by  the  court. 

Per  CuriatH.  As  the  daughter,  in  this  case,  wds  tWenty-nine 
years  of  age,  and  not  in  the  actual  service  of  her  father  when  she 
had  the  connexion  with  the  defendant,  the  plaintiff*  cannot  sus- 
tain the  action.  The  rule  is  settled,  that  if  the  daughter  be  of 
age,  she  must  be  in  her  father's  service,  so  as  to  constitute,  in 
law,  and  in  fict,  the  relation  of  master  and  servant,  in  order  to 
entitle  her  father  to  a  suit  for  seducing  her.  If  she  be  under  age, 
she  is  presumed  to  be  under  his  control  and  protection,  so  as 
to  entitle  him  to  the  actioU,  Whether  she  actually  resides  with 
him  or  not ;  and  this  was  the  detisioh  of  the  coUrt^  at  the  last 
August  term,  in  Martin  v.  Payne,  (9  Johns.  Rep.  387,)  in 
which  the  authorities  were  reviewed,  and  this  plain  distinction 
taken  and  adopted.  Judgnient  for  the  defendant,  (a) 


ALBANY, 
Jaiittary,  181$. 


1*117] 


(d)  Sargent  V. 


>,  5  Cowen's  Rep.  106. 


Buckley  against  Lyttle  akd  Thompson. 

A  MOTION  was  made  in  this  cause,  in  behalf  of  the  defend- 
ants, to  set  aside  the  execution,  on  an  affidavit,  stating  that  the 
judgment  was  obtained  prior  tt>  the  late  declaration  of  war 
against  Great  Britain,  that  the  plaintiff  is  an  alien  enemy,  and 
resided  at  the  time  when  the  judgment  was  obtained,  and  now 
resides  in  Canada,  within  the  territory  of  Great  Briidin. 

Per  Curiam.  The  case  of  Van  Brywen  and  otkerb  v.  WU^ 
son  (9  East,  321)  is  in  point,  to  shoW  that  the  coUrt  will  not 
interfere,  in  sU6h  a  case,  in  this  wdy.  In  that  case,  the  pbin^^ 
tiffs,  after  verdict,  became  alien  enemies,  and  the  court  of  Ki 
B.  refused  td  stay  the  judgment  and  e:tecation,  on  motiofi^ 
They  said  ^^  that  if  the  defendant  had  Uny  remedy^  by  law,  he 
might  avail  himself  of  it,  if  so  advised^  but  that  they  Would*  not 
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ALBANY,    interfere  in  the  manner  proposed,  on  such  an  occasion."   The 
^^!^J^^  motion  must  be  denied.  Motion  denied,  (a) 

la)  See  Clarke  ▼.  Moreu,  anU,  69.    Bell  v.  Chamnan,  pott.  183.   Jackson  ▼.  Decker, 
11  Jo*«.  12q>.  418.  r        fr-- 


[*118]  *Casw£L^  qui  tam^  8fc.  against  Allen. 

Where artai-  THIS  was  an  action  brought  by  the  plaintiff,  who  sued  as 
pmaity/uieoiie  Well  for  himself  as  the  people,  Slc.  against  the  defendant,  as 
T'*^  '**'*'*'  ^"P®^*^'^  of  ^^^  *own  of  ScipiOj  to  recover  the  penalty  of  two 
ered,  to'bepaid  hundred  and  fifty  dollars,  under  the  act  passed  20th  March, 
into  Ibe  ircasu-  1807.  {Ses8.  30.  c.  43.)  The  plaintiff  having  recovered  judg- 
^  the  oUier  ment  for  the  penalty,  the  defendant  paid  to  him,  on  the  lUh 
moiety  to  c°  February y  1812,  the  amount  of  the  judgment  and  costs,  and 
^  \he  perron  ^^^^  &  release  and  discharge  in  full,  under  his  seal,  for  the  same, 
prosecating  the  On  the  Slst  December  last,  a  ca,  sa.  was  issued  on  the  judg- 
h^wM  hefdS^at  mcnt,  by  virtue  of  which  the  defendant  was  arrested  by  the 

a  payment    of   sheriff. 

thepenon^pro^      SedgtHck,  foT  the  defendant,  now  moved  to  set  aside  the  ca. 
•ecuiing,  would  sa,  on  an  affidavit  of  the  above  fiicts,  which  were  not  denied, 
defendant  •  tW       Spcncer,  contra,  objected  that  the  plaintiff  had  no  right  to 
the  plaintiff' had  release  the  defendant  and  discharge  the  suit,  without  the  leave 
ne"°t  of  the  court. 

judgment,  or  Per  Curiam.  The  plaintiff  had  no  right  to  discharge  the 
the"Tfendant  judgment  or  compound  with  the  defendant,  without  leave  of 
without  leave  the  court.  (Sess.  11.  c.  9.  s.  7.  1  Bos.  fy  Ptdl.  18.  Stra. 
of  the  court.  (1)  jg^^  g^^  ^]^^  plaintiff  had  a  right  to  receive  payment  of  the 
(i)VideJifur.  judgment,  and  discharge  it;  the  statute  providing  (sess.  30.  c. 
ion  V.  Wood-  43)  that  any  person  might  prosecute  the  action  for  the  penalty, 
Johns.  lUp.  ^^^  ^^^^  ^^^  moiety  should  belong  to  him,  and  the  other  moi- 
474.  Bradtoav  ety,  whcn  rccovcrcd,  should  be  paid  into  the  treasury  of  the 
\:  .V!f?'*^y»^  state.  The  plaintiff  was  trustee  for  a  moiety  of  the  judgment, 
and  a  payment  to  him  would  discharge  the  defendant. 

Motion  denied 


Ibid.  214. 


[*119]       *  Waring  against  Yates,  gentleman,  one  of  the 

ATTORNEYS,    &C. 

Where  a  de- 

tiuS^genlrairy  '^^^^  ^^  *"  ^^^^"  ^^  assumpsit.  The  hill  against  the  ^ 
of  a  preceding  defendant,  who  was  an  attorney  of  this  court,  was  filed  in  va-  ^ 
term,  and  the  cation,  as  of  the  first  Monday  o{  August  term,  1812,  and  stated 

promise  o'  ^i  •  ,•         •'/.    i        ■•/.*  i  i-. 

cause  of  action  the  promise  or  assumption  of  the  defendant,  to  be  on  the  1st 

bad^oirgener'  The  defendant,  pleaded,  that  on  the  second  day  of  Septem- 
There'^^'^houTd  ^^'  ^^l^'  ^^  delivered  to  the  plaintiff  a  bank  check,  which  had 
be  a  special  been  paid,  and  which  the  plaintiff  accepted  and  received  in  full 
memorandum,    satisfaction,  &c.     The  plaintiff  replied  that  the  defendant  did 

ID    such    case,  ii*  i         i»»/y»i         i       lo         •/•n  •/•• 

entiuing     the  not  deliver  to  the  plaintiff  the  check,  &c.  m  full  satisfaction 
fhe*^**'da  **"  on  ^^^  discharge,  &c.     The  defendant  demurred  to  the  replica 
-vhithit»6ied!  tiou,  and  the  plaintiff  joined  in  demurrer. 
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J".  Hamilton,  in  support  of  the  demurrer,  contended,  1. 
That  the  replication  was  bad,  as  it  traversed  only  the  deliv- 
ery of  the  check,  and  not  the  payment  of  it  in  satisfaction, 
which  was  the  material  part  of  the  plea.  (1  Chitty,  673.  Bac. 
Abr.  Accord,  C.    Com.  Dig.  Accord,  6.) 

2.  That  the  declaration  was  bad,  as  it  appeared  from  the 
record,  that  the  bill  was  filed  in  August  last,  and  the  promise 
and  request  to  pay  were  laid  to  have  been  made  in  September 
following.  (I  Chitty' 8  PL  264.  268.  1  Term  Rep.  116.  7 
Term  Rep.  474.     8  Term  Rep.  679.     2  Saund.  291 .  n.  1.) 

Parker,  contra,  insisted,  that  the  second  objection  was  mat- 
ter of  form,  and  could  not  be  taken  advantage  of  on  a  general 
demurrer ;  and  that  the  replication  was  good,  according  to  the 
precedents.     (1  lAll  Ent  105,  106.) 

Per  Curiam.  The  second  objection  is  fetal.  The  declara- 
tion is  bad  on  general  demurrer.  (1  Tidd's  Pr.  767.  1  Chit- 
ly's  PL  259.  263,  264,  265.)  It  was  so  decided  in  Cheetham 
v.  Lewis.  (3  Johns.  Rep.  42.)  There  should  have  been  a 
special  memorandum  in  this  case,  entitling  the  declaration  of 
the  day  on  which  it  was  filed,  and  subsequent  to  the  time  when 
the  cause  of  action  accrued.  The  defendant  is  entitled  to 
judgment,  but  he  has  leave  to  withdraw  the  demurrer,  and  the 
plaintiff  may  amend  on  payment  of  costs. 

Judgment  for  the  defendant,  (a) 

(a)  Vide  Osbom  y.  Moncure,  3  WertdeWs  Rep.  170.  H(^an  v.  Guyler,  8  Cowen's 
Rep.  203.  Payne  v.  Lansing,  2  WeiideWs  Rep.  625.  lUgan  v.  Cuyler,  8  Cowen'a 
Rep.  203.     Colden  v.  Ktnckerbacker,  2  Coweti*9  Rep.  31. 


ALBANY, 

January,  1813^ 


*De   Longuemere   against  The  New- York  Fire        [*120] 
Insurance  Company. 


THIS  was  an  action  on  a  policy  of  insurance,  on  the  ship 
Etheta,  dated  the  14th  of  August,  1810,  for  2,000  dollars,  at 
a  premium  of  six  per  cent.  "  at  and  from  New-York  to  the  port 
of  Sisal,  in  the  province  of  Yucatan,  with  liberty  to  proceed 
to  one  other  port  in  said  province,  not  to  the  southward  of 
Laguna  de  Terminos,  nor  to  the  eastward  of  Cape  Catoche, 
and  back  to  New-York.^' 

The  cause  was  tried  at  the  sittings,  in  the  city  of  New-York, 
on  the  19th  of  November,  1812,  before  Mr.  Justice  Spencer. 

The  master  of  the  Etheta  deposed,  that  he  sailed  from  New- 
York  on  the  voyage  insured,  the  14th  of  August,  1810,  the 
vessel  being,  in  every  respect,  duly  equipped  for  the  voyage. 
He  arrived  at  Sisal  the  6th  of  September,  and  landed  the  car- 
go, except  two  boxes  of  china,  and  some  boards.  Sisal  is  an 
open  roadsted,  or  port,  having  no  harbor.  Vessels  lie  some 
miles  from  the  shore,  or  beach,  and  land  and  receive  their  car- 
goes by  the  aid  of  boats.  The  custom-housq  of  Sisal,  and  also 
of  Silam,  is  at  Meridaf  an  inland  town,  where  all  vessels  are 
entered  and  cleared.     On  the  arrival  of  the  Etheta  at  Sisal, 
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ALBANY,    her  fiapers  weie  seat  lo  Meriia^  oqd  a  permissiop  obtained  to 

January,  wjs.  i^^  )^^  ^argo.    On  the  4tb  of  October  the  Etheta,  being  well 

^o^hoMQvi>   ^^  sufficiently  ballasted  for  the  residue  of  ber  voyage,  sailed 

MSRE        for  the  port  of  iSStem,  in  the  |>r^Yince  ef  YucfUan,  having  ob- 

N.  Yr'FiRx  tained  from  Merida  a  cfeamnce  for  that  purpose,  and  also  a 
iBi.  Co.  permit  to  take  in  a  retwrn  oargo  at  «SUain.  On  the  8th  of 
there  beio?  no  OctobiT  the  Eibeta  arrived  at  Sikm^  and  anchored  about  eight 
harbof,andwRs  milcs  from  the  shore,  being  the  usual  and  customary  place  of 
driven  ^n  ^jj»^^e  anchorage,  for  vessels  lying  there,  for  the  purpose  of  taking  in 
wind.  Sisal,  cargoes.  SiliMA  and  Sisci  are  ports  of  the  same  kind ;  there 
w^^'pficwt^on  l^'ng  o<>  harbor  at  either  jJaee ;  and  vessels  lie  from  eight  to 
r  *  jgl'l  ^^  miles  from  the  shore,  for  the  purpose  of  landii^  and  *re< 
that  coast,  the'  ociving  Uieir  cargoes.  They  are  bo|h,  however,  called  and 
called  poru  are  kuown  as  ports,  and  a  custom-house  officer  is  stationed  at  each 
rJJ^'f thcr^b^"  place.  There  are  a  few  houses  at  iSitom^  near  the  shore,  the 
\ng  no  harbors  town  being  three  leagues  back  ;  and  there  is  a  small  house  on 
sds*iU*"a1^aQ-  ^^  shore,  near  the  water,  in  which  the  custom-house  officer 
chor  several  resides,  and  a  signal  house  to  denote  the  port.  On  arriving  at 
2on,  and'iand  SUcm,  the  Captain  deUvered  to  the  ei|stom-house  officer  the 
and  'take  in  clearance  and  permit  db^tained  from  Meriiay  and  was  there^ 
bj^^ihe  ?i?°l?  "Po**  permitted  to  take  on  hoard  a  cargo  of  logwood,  which 
boats ;  and  the  had  been  previously  contracted  for,  by  the  consignee,  and  was 
ar'vTrtZfT^an  ^^^^Y  *>^  delivery;  the  export  duties  for  it  having  been  paid 
inland  town,  a  by  the  consigueo  at  Merida,  The  weather  was  so  boisterous 
Xroniy  be-  ^^^^  "^  P*''^  ^^  ^^^  ^^rgo  could  be  laden  on  board  until  the 
ill?  stationed  at  17th  of  0<tober,  whcu  a  part  was  taken  on  board.  The  weath- 
iho  shore!  Tt  ®'  again  became  so  boisterous  as  to  prevent  any  further  lading 
was  held  that  of  the  ship  ;  and  on  the  23d  of  October,  the  ship  was  driven 
used  hi^ihepdi-  ^^  shore,  in  a  most  violent  gale  of  wind,  which  continued  for 
icy,  must  be  two.days,  and  was  wholly  wrecked  and  lost. 
l^!ce"io'thJtub-  ^^  ^^  eross-e;c€unination,  he  stated  that  there  was  no  bar- 
jeot  matter;  bor  at  SUam.  A  sand  beach  stretches  along  the  coast.  There 
ffel!oraiiy**mea-  ^®  ^^  inland  bar,  or  other  shelter,  or  protection  from  storms, 
niiio  a  harbor,  and  the  anchorago  is  had.  The  Ethfita  lay  off,  in  the  open 
np  I'^to^^krcS  ^^'  about  nine  miles  from  the  shore.  She  took  in  a  ballast 
ail  I  the  other  of  sand  at  Stsol,  and  drew  twelve  feet  water  while  she  lay  off 
iTihe^coS^rof  *SSfcim.  When  she  began  to  take  in  logwood,  part  of  the  ballast 
YticiUan,  it  was  discharged,  but  the  ship  was  an  inch  deeper  in  the  water 
S  or  aSchor*  ^^^^  bcfore.  Campeochif,  about  one  hundred  and  eighty  miles 
a^e  place,  for  from  SUam,  IS  a  large  city,  and  there  is  good  anchorage  there. 
nnk)adin°^^and  ^^^  navigation  is  more  dangerous  on  this  eoast  in  the  autupin, 
loading  "^  car-  than  at  other  seasons.  The  northerly  winds  then  blow  with  most 
goes.  And  that  vioJenoe.     The  wind  usually  begins  at  the  8.  W.  and  vessels 

iiif  insured  was  ha*  ^i  /•  n  a       •  /* 

not  bound  to  usually  put  to  sca,  as  the  proper  course  for  safety,  m  case  of  a 
iuiTr?  o^Mhise  **'^'*^'  ^^^  cuptain  would  have  put  to  sea  before  the  wind 
facts,  as  they  changed,  but  he  thought  it  safe  while  the  wind  was  at  N.  £.  and 
must   be  pre-  the  suddon  change  to  the  N.  and  W.  was  deemed  extraordinary ; 

sumctl  to  know  ,  ,     ^,  ,P         i-        .1  1  ..  •  •11."'^! 

the  nature  and  and  as  It  then  blew  directly  on  siiore,  it  was  n^possibie  to  put 

situation  of  the  |q  Sea. 

the^comract  of      Several  other  witnesses  deposed  to  the  same  facts.   It  was  sta- 
iates""the  to  T  *®**'  ^^^  Aug09twra,  Rio  Legart09,  hudSUam,  and  other  places 
graph'y  of  ^  the  where  vessob  are  permitted  to  take  in  cargoes,  are  all  Open  roads 
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The  defendants  offered  to  prove  that  the  trade  to  Yucai0n     Albany, 
\fas  a  recent  trade,  and  by  permission  only  of  the  Spanish  f^^^^j^*. 
government ;  that  the  consignee  resided  at  Merid^iy  and  that    i>«  LoMOf^v- 
the  course  of  the  *voyage  and  the  manner  of  loading  vessels  on        "**■ 
the  coast  was  known  to  the  plaintiff,  who  was  bound  to  com-    i^.  Yrip'iRs 
municate  the  information  to  the  defendants  ;  that  had  the  de-      i"»-  ^^• 
fendants  known  the  facts,  they  would  have  computed  the  pre*       [  *  122  ] 
mium  at  eighteen  per  cent.    This  evidence  was  objected  to  by  pieces  mcniion- 
the  plaintiff's  counsel,  and  rejected  by  the  judge.  ed  in  the  policy 

The  defendants  produced  a  witness,  wIk)  testilSed  to  a  con-  ^^^S^^Zwl 
versation  between  the  master  of  the  Etheta  and  one  of  the  de-  e<i§c,  with 
fendants,  in  which,  being  asked  why  he  did  not  put  to  sea  undewriter^*^'^ 
when  the  storm  arose,  the  master  replied,  that  so  much  ballast  takes  upon  him- 
had  been  taken  out,  that  the  ship  would  not  bear  her  canvass.  *oainted**Part 

^  The  judge  left  the  fact  of  seaworthiness  to  the  jury,  with  an  p.  126. 
opinion  that  the  weight  of  evidence  was  in  favor  of  the  plain- 
tiff; and  on  the  other  points  raised  in  the  cause,  he  charged 
them  that  the  plaintiff  was  entitled  to  recover  for  a  total  loss. 
The  jury  found  a  verdict  for  the  plaintiff  accordingly. 

A  nK)tion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 

S.  Jones,  jun.  for  the  defendants,  contended,  that  the  place 
called  Silam,  where  the  vessel  was  lost,  was  not  a  port,  within 
the  meaning  of  the  policy ;  and  that  the  ship  was  not  in  the 
due  prosecution  of  the  voyage  described  in  the  policy,  at  the 
time  she  was  lost.  Silam  was  not,  in  the  ordinary,  natural 
and  proper  sense  of  the  term,  a  port,  which  signifies  a  harbor^ 
or  safe  station  for  ships.  A  roadsted  is  an  open  port ;  but 
Silam  is  not  even  a  roadsted;  it  lies  on  a  naked  beach,  or 
shore,  exposed  to  the  open  sea.  If  the  term  port  i^  to  be  con- 
sidered as  at  all  applicaUe  to  Silaniy  it  must  be  on  the  ground 
of  usage  ;  and  that  usage  must  be  proved  to  be  established  and 
notorious,  so  that  all  persons  in  naaking  their  contracts,  must 
be  presumed  to  have  reference  to  such  well  known  acceptation, 
or  usage.  (1  Marsh,  on  Ins.  186,  1  Cairns'  Rep.  45u)  This 
was  a  recent  trade,  and  it  ought  to  appear  that  the  usage  was 
known  to  the  defendants  as  well  as  the  plaintiff. 

2.  The  vessel  was  not  seaworthy ;  for  she  had  not  on  board, 
at  the  time  of  the  loss,  a  sufficient  quantity  of  ballast  The 
verdict  ought  to  be  set  aside,  not  only  for  the  misdirection  of 
the  judge,  but  as  against  evidence. 

Colden  and  Hoffman,  contra,  contended,  that  the  term  port 
had  a  political  and  commercial  sense,  well  known  in  the  com- 
mercial world,  as  a  place  of  entry,  where  the  customs  are  col- 
lected, ^without  any  regard  to  the  natural  signification,  as  be^  [  *  123  ] 
ing  a  harbor,  or  place  of  safety.  SUam,  therefore,  may  be  a 
port,  though  not  a  harbor.  Insurers  are  bound  to  know,  as 
much  as  the  insured,  the  nature  and  course  of  the  trade.  {Marsh. 
on  Ins.  252.  258.  Doug.  492.  2  Caines'  Rep.  l^S.)  It 
cannot  be  pretended  that  there  was  any  conceaknent  in  this 
case  The  insurers  must  be  presumed  to  know  the  geographi- 
cal position,  and  relative  situation  of  the  plaoes  defitcribeci  in 
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the  policy,  or  comprised  in  the  vojrage,  as  well  as  the  insured . 
It  could  not  be  requisite  for  the  plaintiflT  to  inform  the  defend* 
ants  of  facts  of  which  they  cannot  be  presumed  ignorant.  Be* 
sides,  Sisal  is  called  a  pari  in  the  policy ;  and  it  is  in  evidence 
that  SUam  is  a  place  perfectly  similar.  The  defendants  cannot 
be  allowed  to  say  that  these  places  are  not  porta,  after  calling 
them  such  in  the  policy. 

Whether  the  vessel  was  seaworthy  or  not,  was  a  question  of 
fact  for  the  jury  to  determine,  and  they  have  decided  it. 

JVells,  in  reply,  insisted  that  the  term  party  in  its  ordinary 
and  legal  acceptation,  meant  a  place  of  safety  for  .vessels,  as 
contradistinguished  from  the  open  sea.  It  is  said,  that  as  Sisal 
is  called  a  port  in  the  policy,  the  defendants  are  enstopped  to 
say  that  SUam,  where  the  vessel  was  lost,  was  not  a  port,  be 
cause  it  was  proved  to  be  like  Sis<U.  But  because  Sisal  is 
called  a  port  in  the  policy,  it  does  not  follow  that  every  other 
place  not  so  described,  is  to  be  considered  as  a  port;  and  as 
the  vessel  was  not  lost  at  Sisal,  the  plaintiff  is  not  helped  bj^ 
the  description  of  that  place  in  the  policy. 

Again,  as  Sisal  is  called  a  port  in  the  policy,  it  ought  to  an- 
swer to  that  description ;  for  though  there  may  be  a  place  bear- 
ing the  name  of  Sisal,  yet  if  there  is  no  Port  Siscd,  the  policy 
is  void,  for  want  of  a  terminus  ad  quern,  by  which  the  voyage 
is  to  be  defined.  If  a  vessel  was  to  be  insured  from  London 
to  Port  Rockaway,  that  description  would  not  make  Rocka- 
way  B.port;  it  being  well  known  to  be  only  a  beach  on  the 
south  side  of  Long  Island.  Would  not  the  policy  be  void, 
because  there  was  no  such  port  ? 

Again,  it  is  said  that  these  places  are  reputed  and  called 
ports  in  the  country  in  which  they  are  situated,  and  it  is  the 
usage  of  trade  so  to  consider  them.  But  there  was  no  sufficient 
evidence  of  a  commercial  usage  on  the  subject.  The  evidence 
of  reputation  and  usage  ought  to  be  very  strong,  in  such  a  case. 
The  trade  between  Nsw-  York  and  Yucatan  was  recent,  and 
none  of  the  witnesses  had  befen  on  the  coast  before.  The  rule  is 
well  laid  *down  in  Smith  v.  Wright,  that  "  the  true  test  of  com- 
mercial usage  is,  its  having  existed  a  sufficient  length  of  time  to 
have  become  generally  known,  and  to  warrant  a  presumption, 
that  contracts  are  made  in  reference  to  it."  (1  Caines^  Rep. 
45.)  The  assured  are  bound  to  communicate  to  the  insiirers 
what  they  do  not  know,  and  what  the  assured  do  know.  ( VaU 
lance  v.  Dewar,  Park,  (6th  edit.)  606.) 

The  agent  of  the  plaintiff  resided  at  merida,  and  the  plain- 
tiff must  have  known  the  situation  of  those  places,  and  the 
course  of  the  trade,  and  ought  to  have  communicated  the  in- 
formation to  the  defendants.  Had  they  known  the  manner  of 
taking  in  cargoes  on  that  coast,  they  would  have  demanded  a 
much  higher  premium.  In  all  cases  where  the  insurer  has  been 
held  bound  by  a  usage  of  trade,  it  has  been  found  by  a  jury, 
on  competent  evidence,  positively  to  exist. 

The  ship  was  not  seaworthy,  for  had  she  been  kept  properly 
ballasted,  she  might  have  gone  to  sea,  when  the  storm  com* 
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menced,  and  thereby  been  saved.  Two  witnesses  testifieo, 
that  the  master,  on  being  first  questioned,  declared  he  might 
have  gone  to  sea  had  the  ship  been  sufficiently  ballasted. 

Kent,  Ch.  J.  The  principal  ground  of  the  motion  is,  that 
the  place  where  the  ship  was  lost  was  not  a  port,  within  the 
meaning  of  the  policy,  and  that  the  ship  was  not  in  the  due 
prosecution  of  the  voyage  when  lost*  The  voyage  insured 
was  from  New-York  "to  the  port  of  Sisal,  in  the  province  of 
Yucaf an,  with  liberty  to  proceed  to  one  other  port  in  said 
province,  not  to  the  southward  of  Laguna  de  Terminos,  nor 
to  the  eastward  of  Cape  Catoche  and  back  to  New-York.'^ 
The  ship  had  arrived  at  Sisal,  and  had  proceeded  to  Silam, 
in  the  province  of  Yucatan,  and  within  the  specified  limits, 
and  was  there  lost  by  a  peril  of  the  sea.  It  was  in  proof  that 
Sisal  was  an  open  roadsted,  or  port,  having  no  harbor ;  ves- 
sels lying  some  miles  from  the  shore,  or  beach,  and  that  they 
land  and  receive  their  cargoes  by  the  aid  of  boats.  The  cus- 
tom-house of  Sisal  and  of  Silam  was  at  Merida,  an  inland 
town.  That  the  ship,  when  the  storm  came  on  that  destroyed 
her,  was  at  anchor  at  Silam,  about  eight  miles  from  shore,  be- 
ing the  usual  and  customary  place  of  anchorage  for  vessels  when 
they  lie  for  the  purpose  of  receiving  a  cargo  on  board.  That 
Sisal  and  Silam  are  ports  of  the  same  kind,  and  both  are  re- 
puted and  known  as  ports,  and  a  custom-house  officer  is 
stationed  at  each  place. 

The  parties  to  the  policy  are  to  be  presumed  to  have  been 
acquainted,  *at  the  time  of  the  subscription,  with  the  nature 
and  situation  of  the  places  to  which  the  contract  relates.  The 
underwriter  need  not  surely  have  been  told  the  state  of  the 
coast  of  the  province  of  Yucatan,  nor  the  topography  of  Sisal. 
These  are  general  topics  of  knowledge,  of  which  every  under-; 
writer  takes  upon  himself  to  be  informed.  The  word  port,  in 
the  policy,  must  be  taken  in  reference  to  the  subject  matter  to 
which  it  is  applied.  It  may  generally  mean  a  harbor,  or  shelter 
to  vessels  from  storms:  (a) 

___  Ifuula  portnm 
Eficit  objectu  laterum,  quibus  omnis  ab  alto 
Prangit'ur,  inque  siitus  scindU  sese  unda  reducios. 

But  when  the  term  is  applied  to  Sisal,  or  afty  other  trading 
place  on  the  coast  of  Yucatan,  it  cannot  mean  such  a  harbor^ 
for  it  is  well  known,  and  was  proved  in  this  case,  that  there 
are  none  such  on  that  coast.  Humboldt  says  that  there  is 
not,  properly  speaking,  a  port,  on  the  whole  eastern  coast  of 
New  Spain,  The  word  was  used  here  to  designate  landing 
places,  at  Sisal  and  elsewhere,  within  the  prescribed  limits, 
where  ships  usually  delivered  and  received  their  cargoes.  It 
is  frequently  defined,  in  the  books,  in  this  commercial  sense, 
without  any  particular  reference  to  its  fitness  for  naval  security. 

(«)  Sec  Hargrav^i  Lam  TracUy  v.  1.  46,  where  Loid  HaUf  in  his  Treatise  de 
porttbus  maris,  defines  the  several  terms,  road,  haven,  port  and  creek,  "  A  haoen  is  a 
place  for  the  receipt  and  safe  riding  of  ships,  so  situate  and  secured  by  land  circum- 
jacent; that  the  vessels  thereby  ride  and  anchor  safely,  and  are  fully  protected,  by  the 
adjacent  lands,  from  dangerous  or  violent  winds."  "  A  port  i»  a  haverif  and  somewhat 
more/' 
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MoUay  (b.  2.  c.  14.  s.  8)  defines  a  port  to  be  a  public  place, 
to  which  the  officers  of  Uie  customs  are  appropriated. 

It  would  be  most  extraordinary  if  the  policy  could  not  pro- 
tect the  vessel  at  the  usual  anchorage  place  at  Sisal,  because 
there  was  not  a  safe  and  commodious  harbor  there.  The  de- 
fendants took  upon  themselves  the  risk  of  the  vessel  while  at 
Siaal,  and  one  other  such  port  in  Yucatan^  with  all  the  incon- 
veniences, of  such  an  open  and  exposed  ^ore,  equally  as  they 
assured  the  extraordinary  perils,  if  any,  of  the  navigation  of  the 
Mexican  sea.  If  Silam  was  a  port  of  the  same  kind  with  that 
of  Siaaly  having  only  a  practicable  and  usual  place  for  anchor- 
age, and  loading  and  unloading  of  cargoes,  it  came  within  the 
description  in  the  policy,  which  was  to  the  port  of  Sisal  and 
^'  one  other  port"  on  that  coast.  The  one  other  port  did  not 
mean  a  better  port,  either  for  convenience  *or  safety,  but  anoth- 
er of  the  same  kind.  And,  in  fact,  as  the  case  proves,  the 
ports  were  all  of  the  same  nature^  the  province  affording  no 
better ;  and  they  were  used  and  known  as  ports,  for  all  the 
purposes  of  external  commerce.  Clearly,  then,  the  vessel  was 
under  the  protection  of  the  policy  while  at  the  usual  anchorage, 
and  engaged,  in  the  usual  way,  in  taking  in  her  cargo  at  Silam, 

This  point  being  disposed  of,  the  others  are  not  of  much 
moment.  The  parol  evidence  offered  by  the  defendants  was 
properly  overruled.  The  plaintiff  was  not  bound  to  communi- 
cate to  the  defendants  his  knowledge  of  Sisal,  and  of  the  otbo;* 
ports  or  landing  places  in  Yucatan.  These  were  matters  of 
fact  and  of  general  notoriety,  equally  open  to  the  knowledge  of 
both  parties,  and  which  both  parties  must  be  presumed  equally 
to  know.  Whether  the  rate  of  premium  might  not  have  been 
higher,  if  the  defendants  had  sufficiently  informed  themselves 
of  the  nature  of  the  voyage,  is  a  point  not  open  for  inquiry,  so 
long  as  there  was  no  undue  concealment  on  the  part  of  the 
plaintiff.  The  rate  of  premium  may  be  resorted  to  as  one 
guide  to  interpretation,  when  interpretation  is  wanting,  but 
when  the  voyage  is  described  with  sufficient  certainty,  it  ^.an- 
not  be  admitted  to  vary  the  sense.  As  to  the  seaworthiness  of 
the  ship,  it  was  a  question  of  fact  submitted  to  the  jury,  and 
there  is  no  sufficient  ground  on  which  to  question  the  justness 
of  their  conclusion. 

Per  totam  Curiam.  Motion  denied. 


Insurance  on 
a  vessel,  "  al 
and  from  her 
iBSiport  of  lad- 
ing^ m  the  prov- 
ince of  Yuea' 
tan,  to  New- 
YarkJ' 

The     vessel 


De  Lonousmere  against  The  Firemen  Insurance 

Company. 

THIS  was  an  action  on  a  policy  of  insurance  on  the  iMrig 
Salty,  dated  25th  September,  1810,  valued  at  the  sum  insured ; 
"  at  and  from  her  last  port  of  lading  in  the  province  of  Yuca 
tan,  to  New-York,'' 

This  cause  was  tried  at  the  same  time  with  the  last  cause, 
and  there  was  the  same  evidence  and  the  same  proofs,  offered 
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and  rejected ;  except  that  the  Sally  went  from  Sisal  to  Augos-  ALBANY. 
tura,  in  *the  province  of  Yucatan,  having  obtained  a  permit  ^^^^jj^^l' 
from  the  custom-house  at  Merida,  to  take  in  a  cargo  of  log- 
wood, and  to  sail  from  Augostura  to  New-Tork,  AugosturCy 
like  «Sisa/  and  SHam^  is  an  open  road ;  and  the  Sally  was 
anchored  about  a  mile  from  the  shore,  on  the  5th  OctdbeT^ 
1810,  for  the  purpose  of  taking  in  her  cargo,  which  was  ready  ^,^3^  taking ,« 
for  her.  She  began  to  take  in  her  cargo,  by  means  of  boats,  her  cargo  at 
under  the  inspection  of  a  custom-house  officer,  and  contixiued  jJe^^^^ovince 
loading  until  the  19th  October ,  when  the  wind  began  to  blow  of  Ywatan, 
hard,  and  during  the  night  increased  to  a  violent  storm,  which  ^i^^^^^Jj  y^ 
continued  with  a  very  heavy  sea,  until  the  23d  October,  when  driven^Mi  shore) 
the  vessel,  after  losing  her  windlass  by  a  heavy  sea,  parted  her  ^J^  *iosf  °"ii 
cable,  and  was  driven  on  shore  and  lost.  was  held/  that 

The  master  of  the  Sally  testified  that  Sisal,  Silam  and  J^SstUTuiSeJ! 
Angostura  are  culled  ports,  by  the  custom-house  officers,  and  stood  in  refer- 
others ;  and  that  there  were  no  proper  harbors  on  the  coast  of  ^"e^^^^JSi 
Yucatan^  except  for  small  vessels.  in  the  piJley) 

Per  Curiam.  The  policy  on  this  vessel  was,  *«  at  and  from  ^^e'**^!,^*^^* 
her  port  of  lading  in  the  province  of  Yucatan  to  Neuy-YorkJ^  or 'hariws^M 
,She  was  at  the  port  of  Augostura  in  that  province,  receiving  ^y^J^^^^L 
her  return  cargo,  when  she  was  lost.  This  was  one  of  the  At^oHura  and 
usual  and  c4isto«>ary  places  for  delivering  and  receiving  car-  ^/^*^®*iJ^ 
goes,  on  the  coast  of  YuciUan,  a^d  as  much  of  a  port  as  any  poH^;  and  in 
other  place  of  lading  within  the  province,     Thii  case,  th^e-  J^«fe>rence  to  the 

^  •     1         •.!-•      ^L  •  J      ^    J  •      iU      r         contract,  are  to 

fore,  comes  precisely  withm  the  reasonmg  adopted  m  the  tor-  be   considered 
mer  case,  and  the  motion  for  a  new  trial  ought  also  to  be  «»  jo  k""^«1'' 

J      •J  siooci     oy   tue 

aeniea.  parties,  and  that 

the  insured  were^  therefore,  entitled  to  recover  for  a  total  loss.    See  artte,  p.  120. 


De  Longuemere  against  The  Ph(enix  Insurance 

Company, 

THIS  was  an  action  on  a  policy  of  in^ufance  on  iihd,  freight  J^l^^?^yJ^^ 
of  the  ship  Elheta,  for  the  same  voyage  as  described  in  the  for-  ed^ft  the^sum 
mer  case  on  the  ship.  (p.  120.)  The  policy  contained  the  jj"/",^^^**^*^'1*/{ 
following  written  clause:  "  Tlie  said  freight  hereby  insured,  is  a  pan'^oniy  of 
valued  at  the  sum  insured,  carried  or  not  carried/^  The  cause  i^e  carffo  was 
was  tried  at  the  same  time  with  the  other  causes,  and  the  same  Se  vcssci'was 
evidence  given,  and  the  same  proof  offered  and  rejected.  A  ^rWen  on  shore 
verdict  was  found  for  the  plaintiff,  for  a  total  loss.  ^je   of  wind! 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new  ^^  ^^s.  *»eWj 
trial,  which  was  argued  by  6'.  Jones,  jun.  and  Wells,  for  the  was  entiUed'^o 
defendants,  and  CMen  and  Hoffman,  for  the  plaintiff.  '^^^T'  '**'  * 

Per  Curiam.  This  policy  was  on  the  freight  of  the  Etheta,  ^^^  ^^' 
*on  the  voyage  mentioned  in  the  former  case.  The  ship  had  [  *  128] 
only  a  part  of  her  cargo  on  board,  when  the  loss  happened ; 
but  as  the  freight  was  valued  at  the  sum  insured,  "  carried  or 
not  carried,"  there  cannot  be  a  question,  but  that  the  plaintiff 
is  entitled  to  recover  as  for  a  total  loss,  notwithstanding  a  full 
cargo  was  not  on  board.  Motion  denied. 
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ALBANY, 
JaDuary,  1813.  GrEEN    Ogainst    GuTHRIE. 


THE  court  stated  the  rule  of  practice  to  be,  that  the  same 

notice  of  assessment  of  damages  by  the  clerk,  or  of  executing 

The     Mine  a  writ  of  inquiry,  must  be  given,  as  for  the  trial  of  a  cause, 


fCMmeni*'^  of  whcrc  an  issue  was  joined. 

damMeSy     be- 
fore toe  clerk,  most  be  giveo  as  frr  Ihe  trial  of  a  cause. (I) 

(1)  Mayell  v.  Sprague,  8  Cowen't  Rep,  116. 


Haswell  against  Bussing. 


If  a  justice      IN  error,  on  certiorari,  from  a  justice's  court.     The  ma- 

f   the   peace,         -   -  -  -  -*' 

examines  a  par- 


o    t     peace,  ^g^jg^j  f^^^  stated  on  the  return  was,  that  the  justice  admitted  one 


u,  as  a  witness  of  the  parties,  as  a  witness  de  bene  esse;  but  that  he  afterwards 
aca^,it*f8er-  disregarded  the  testimony,  not  considering  it  as  evidence  in  the 

ror,  thou^  it  is  caUSe. 

*^^,Zt  h^      J'  Hamilton,  for  the  plaintiff  in  error. 

afterwards,  dis-        Foot,  COntra. 

2t?d^^    *M      ^«^  Curiam.     The  judgment  must  be  reversed.     It  %vould 
improper.         lead  to  great  abuse,  if  a  justice  were  allowed  to  admit  a  witness 
to  testify,  de  bene  esse,  and  to  say,  that  he  afterwards  disre- 
garded the  evidence. 


GENERAL  RULE. 


January  2Sd,      Ordkred,  that  whenever  a  motion  shall  be  made  to  set  aside 
^^^^'  a  report  of  referees,  on  the  merits,  or  for  a  new  trial,  upon 

newly  discovered  evidence,  copies  of  the  affidavits  whereon  the 
motion  is  made  or  opposed,  shall  be  furnished  to  each  of  the 
judges,  on  the  opening  of  the  argument :  And  whenever  a 
motion  shall  be  made  in  arrest  of  judgment,  copies  of  the 
pleadings,  or  of  so  much  thereof  as  may  be  necessary,  shall  be 
delivered  to  each  of  the  judges,  on  making  the  motion. 


END    OF   JANUARY  TERIL 
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CASES 

ARGUED  AND  DETERMINED 

IV    THI 
OF  THE 

STATE    OF   NEW-YORK, 

•Jf    MAY.  TERM,    1813,    IN    THE    THIRTY-SEVENTH    YEAR    OP     OUR 
INDEPENDENCE. 


Van  Loan  against  Kline. 

THIS  was  an  action  of  trover.  At  the  trial,  the  plaintiff  An  attach- 
proved  his  property  in  the  goods,  and  a  demand  and  refusal  of  "jSticeJunder 
them.  It  was  admitted  that  on  the  8th  October.  1811,a  judfi:-  the  act/  {sets. 
ment  was  entered  up  and  docketed,  by  virtue  of  a  warrant  of  p*  'Reo,stai, 
attorney,  on  a  bond,  against  one  Eaton,  at  the  suit  of  T.  Cros-  ^>])  &t  thein- 
wdl;  on  which  judgment  tkJLfa.  was  issued,  tested  tht  18th  S^Jj^credifw, 
August,  1811,  which  was  delivered  to  the  plaintiff,  as  sheriff  ^ni  in  a  case 
of  the  county  of  Green,  on  the  11th  October,  1811.  It  was  Tawrcreates^'a 
proved  that  the  plaintiff,  on  the  day  he  received  the  execution,  n^  upon  the 
went  to  the  house  of  Eaton,  and  found  the  property  in  question  fdj^^'^nor'^oniy 
locked  up  in  a  room,  the  key  of  which  was  in  possession  of  a  against  the  acts 
constable,  who  had  attached  the  goods  o(  Eaton,  prior  to  the  tLseff,  bu^^a' 
delivery  of  the  execution  to  the  plaintiff,  by  virtue  of  an  attach-  gainst  a  subse- 
ment  issued  pursuant  to  an  act  of  1808,  (sess.  31,.  c.  204,  s.  2,"enTor  ex^Sl 
21,  [2  Bev.  Stat.  230,])  by  a  justice  ;  and  that  judgment  was  tionof  anyoth. 
entered  up  oft  the  attachment,  the  6th  October,  1811 ;  and  the  S[e"^'%'iii*b2 
property  was  sold  by  the  constable  on  execution,  subsequent  lost  if  the  cred- 
to  the  delivery  of  the  Ji.  fa.  to  the  sheriff,  who  forbade  the  jjj'o'secml  Ws 
sale  by  the  constable,  and  claimed  the  property  under  the  exe-  suit  to  judg- 
cution  held  by  him.  It  appeared  that  the  property  was  sold  Srt?on^fih**aU 
^'by  the  constable  as  well  on  the  execution  issued  onthejudg-  due  diligence. 
ment  on  the  attachment,  as  under  other  executions  in  his  ["^130] 
hands,  being  more  than  thirty ;  and  the  defendant  purchased 
the  property  in  question  under  such  sale  by  the  constable. 

A  verdict  was  taken  for  the  plaintiff  for  seventy-three  dol- 
lars and  seventy-five  cents,  subject  to  the  opinion  of  the  court 
on  a  case  containing  the  above  facts. 

Sedgwick,  for  the  plaintiff.  By  the  twenty-first  section  of  the 
act  (sess,  31,  c.  204,  [2  Rev.  Stat.  230])  for  the  more  speedy  re- 
covery of  debts  to  the  value  of  twenty-five  dollars,  justices  of  the 
peace  are  authorized  to  grant  an  attachment  against  the  property 

109 


130  CASES  IN  THE  SUPREME  COURT 

NEW-YORK,  of  an  absconding  or  concealed  debtor,  and  the  constable  is  di- 
May,  1813.  rectcd  to  keep  the  property  so  attached,  to  satisfy  the  judgment 
^"**^  ^*-^  which  may  be  rendered  in  favor  of  the  creditor.  This  act  gives  a 
preference  to  the  particular  creditor  suing  out  the  attachment, 
which  he  could  not  have  had  under  the  general  law  relative  to 
absent,  absconding  or  concealed  debtors ;  but  it  does  not  alter 
the  law  in  regard  to  prior  executions. 

Again,  this  is  a  ease  of  conflicting  eaxaUionSy  and  that  held 
by  the  plaintiff  being  first  tested,  and  first  delivered  to  the  she- 
riff, has  the  legal  preference.  (8  Johns,  Rep.  446.  Cro.  Eliz, 
174.  181.  1  Ld.  Raym,  252.  7  Term  Rep.  20.  I  B.  fy  P. 
571.     1  Saund.  ^19.) 

It  may  be  said,  perhaps,  that  the  defendant  was  an  innocent 
and  bona  fide  purchaser,  and  ought,  therefore,  to  be  protected; 
but  he  was  not  such  a  purcbaser.  He  had  notice  of  the  prior 
execution  and  claim,  and  purchased  at  his  peril. 

Fooi,  contra.     By  the  seventh  section  of  the  act  relative  to 

i'udgments  and  executions,  {sees.  24,  c.  105,)  an  execution 
inds  the  goods  only  from  the  time  of  its  delivery  to  the  she- 
riff. The  property  of  the  defendant  was  subject  to  all  legal 
liens,  and  this  attachment  was  a  legal  lien,  which  could  not  be 
taken  away  by  a  subsequent  execiition.  Even  Under  the  gene- 
ral law  m  to  proceedings  agfetuist  absconding  and  concealed 
debtors,  was  it  ever  supposed  that  after  the  property  of  the 
debtor  was  attached,  it  could  be  taken  away  by  an  execution 
subsequently  issued  ? 

True,  this  is  a  contest  between  two  creditors ;  but  the  defend- 
ant has,  by  means  of  the  attachment,  gained  a  legal  preference. 

tSedgwtck,  in  reply,  said,  there  was  a  good  i^ason  why  the 
execution  of  a  judgment  creditor  ought  to  be  preferred,  be- 
cau^  he  had  established  the  legality  and  justice  of  bis  demand ; 
[  ♦  131  ]  but  the  creditor  *siiing  out  the  attachment  had  not ;  he  does 
not  even  make  affidavit  as  to  the  amount  or  justice  of  his  claim. 
The  act  merely  enables  the  constable  to  take  and  keep  the  pro^ 
perty  safe,  as  between  debtor  and  creditor. 

Fit  Cwriam*  The  attachment  issued  under  the  act  of  1 808, 
{sese.  31,  c.  204. 2/iet).  Siai.  230,)  and  was  duly  served  not  only 
befbre  the  execution  under  which  the  plaintiff  acted,  but  prior  to 
the  judgment  on  which  it  issued*  The  act  directs  the  Nonstable 
serving  the  attachment^  to  take  and  safely  keep  the  goods,^o  sof- 
isfy  such  judgment  as  may  be  rendered  in  favor  of  the  creditor, 
and  to  remove  the  gdods,  on  n^ceiving  security,  that  they  ehJall 
he  produced  to  eatisfy  any  execfiiion  which  may  be  issued  on 
such  judgment.  The  service  of  the  attachment  seems,  then, 
to  place  the  goods  in  the  custody  of  the  law,  or,  at  least,  to 
create  a  valid  lien  which  the  subsequent  execution  in  another 
duit  cannot  remove.  If  the  attachment  has  not  thid  effect, 
what  is  to  become  of  the  security  Which  the  constable  is  to 
take  ?  and  shall  the  bond  be  deemed  forfeited  when  the  law 
perttiits  an  execution  in  ilnother'case,  and  without  any  preteh 
sion  to  priority,  to  seifce  and  appropriate  the  goods  ?  If  the 
service  of  the  attachment  be  not  a  lien,  the  proceeding  is  usc^- 
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tess,  for  it  may,  at  any  time,  be  defeated  by  the  debtor,  by  eon-  new-  York, 
fession  of  judgment  to  another  creditor ;  and  it  would  be  the  ^^^^^l^J^^ ' 
greatest  injustice  to  enforce  the  forfeiture  of  the  bond  when  executors  of 
the  law  permits  the  property  to  be  seized  in  the  hands  of  the      Rogers 
security.     Tlie  test  of  the  execution,  though  prior  to  the  at-      berry. 
tacbnient,  caiinot  make  that  process  overreach  and  defeat  the 
attachment  by  relation  ;  for  a  fiction  cannot  take  away  a  vested 
right.     Nor  can  the  public  suffer  any  inc<mvenience  from  the 
binding  effect  of  the  attachment ;  for  the  attachment  is  to  be 
returned  to  the  justice  as  speedily  as  a  summons,  and  the  jus- 
tice is  then  to  proceed  immediately  in  the  cause,  in  like  manner 
as  if  a  summons  had  been  personally  served  on  the  defendant. 
It  accordingly  appears  to  us  to  be  the  true  construction  of 
the  act,  that  the  attachment,  if  issued  at  the  instance  of  a  bona 
fide  creditor,  and  in  a  case  warranted  by  law,  creates  a  fien 
upon  the  goods,  not  only  against  the  acts  of  the  debtor  him- 
self, but  against  the  subsequent  attachment  or  the  subsequent 
execution  of  any  other  creditor.     This  lien  is  no  doubt  tempo- 
rary, and  will  expire  if  the  creditor  does  not  prosecute  his  suit 
to  judgment  and  execution  *with  all  due  diligence.     In  Ccm-       (  ♦  132 1 
necttcH,  an  attachment  cannot  hold  the  property  for  more  than 
sixty  days  after  the  judgment.     Buel  v,  Mdcalf,  Kirbjf,  40. 

Judgment  for  the  defendant. 


The  Executors  of  Rogers  against  Berry. 

THIS  was  an  action  of  trover  for  a  negro  girl.  The  cause  .  a  manumis- 
was  tried,  at  the  Washington  circuit,  in  June,  1812,  before  Mr.  by"  an  *infant^ 
Justice  Yates.  At  the  trial,  the  plaintiff  offered  a  negro  man,  ^^^^\  *^**"® 
named  Adam,  as  a  witness.  The  defendant  objected  to  his  probation  aSd 
competency,  and  proved  that  he  was  the  slave  of  the  testator  consent  of  his 
at  the  time  of  his  death.  The  plaintiflg  then  proved  that  by  f^fdab?" $  b.!lt 
his  last  will  and  testament,  the  testator  bequeathed  the  slave,  ^^  manumis- 
'with  other  property,  to  his  son  Walter,  and  to  his  assigns,  to  fSb?e7'iein|^ 
serve  him  or  them  until  the  17th  of  ApHi,  1817,  on  which  day  >?  t*»e'  mean 
ahd  year  the  testator  gave  the  slave  his  freedcMn,  and  declared  slave  so^*-nanu- 
that  fh>m  that  time  he  shoukl  be  considered,  to  all  intents  and  fitted  is  a 
purposes,  emancipated.  Walter,  by  an  instrument  in  writing  ne«f  The  powl 
under  his  hand,  dated  the  8th  of  January,  181 1^  stating  that  erof  the  infant 
he  was  the  master  and  owner  of  the  negro  man  named  Adam,  g*ift'on*1^omin| 
aged  thirty  years,  bequeathed  to  him  by  the  last  will  of  his  fa-  of  age,  is  an 
ther,  and  con8iderii!ig  the  impropriety  of  holding  Adam  fonger  ^irfS^'^'of **  the 
in  servitude,  and  in  consideration  of  his  having  been  faithful,  wijLnessoniy.(i) 
&c.  and  being  of  sufficient  ability  to  maintain  himself,  he  there- 
by, from  principles  of  benevolence,  (having  first  obtained  the  s^}t^^  ^7 
approbation  of  his  guardian,)  manumitted  and  set  him  free  Co».  Bip,  179. 
firom  the  date  of  the  instrument.  It  appeared  that  Walter  was 
eighteen  years  of  age  at  the  time  he  executed  this  instrument 
of  manumission,  and  that  his  guardian  endorsed  thereon  his 
written  consent  to  the  act  of  manumission. 

Ill 
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NEW- YORK,  -  The  objection  to  the  witness  was  still  insisted  on,  on  the 
May,  1813.  ground  that  the  instrument  of  manumission,  being  executed 
bv  an  infant,  was  voidable,  and  the  manumission,  therefore,  not 
absolute,  but  revocable.  The  judge  deciding  against  the  com- 
petency of  the  witness,  a  verdict  was  found  for  the  defendant. 
A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 

Skinner,  for  the  plaintiffs. 
Weston,  contra. 

f  *  133]  *Per  Curiam,    The  manumission  by  the  infant  was  voida- 

ble when  he  should  come  of  age.  The  sale,  gift  and  actual 
delivery,  of  a  chattel,  by  an  infant,  is  voidable.  {Perkins,  s. 
12.)  But,  in  the  mean  time,  the  sale,  gift,  or  transfer,  is  vaUd, 
and  the  interest  which  passes,  or  is  released  thereby,  vests. 
The  manumission  being  valid,  though  defeasible  afterwards,  the 
witness  was  not,  at  the  time,  a  slave,  and  the  objection  to  liis 
competency  was  not  well  taken.  He  must  be  a  slave  at  the 
time,  to  come  within  the  disqualification  prescribed  by  the  sta- 
tute. The  power  which  the  infant  had  of  revoking  the  gifl  on 
coming  of  age,  would,  no  doubt,  have  a  strong  and  undue  bias 
on  the  mind  of  the  witness,  but  this  would  be  an  objection  to 
his  credit  only.  He  could  not  be  set  aside  on  the  ground  of 
being  a  subsisting  slave.  The  verdict  must,  therefore,  be  set 
aside,  and  a  new  trial  awarded,  with  costs  to  abide  the  ei^ent 
of  the  suit.  New  trial  granted. 


Jackson,  ex  dem.  Dickson  and  others,  against 
Stanley. 

A  patent  for  THIS  was  an  action  of  ejectment  brought  to  recover  lot  No. 
waT'  ''erantl*d  ninety,  in  the  twenty-fifth  township  in  the  military  tract  now 
to  Davm  Hun-  in  the  town  of  Cindnnatus,  and  was  tried  at  the  Courtlandt 
ff;{^'*^'^iCu  circuit,  the  11th  of  September,  1812,  before  Mr.  Justice  Van 

any  other  words  ^eSS* 

il  idenU^^'Sl'e  The  lessors  of  the  plaintiff  were  the  heirs  at  law  of  Daniel 
patentee.  luan  Hungerford,  and  to  support  their  title  produced  a  patent  from 
mili°t°  teHlt  the  people  of  the  state  to  David  Hungerford, sl  soldier, for  the 
sors  claimed  premises  in  question,  which  patent  passed  the  secretary's  office 
hetrs  ^opDaidd  ^^  HOI.  The  Icssors  also  gave  in  evidence  an  act  of  the  legis- 
Hungerfordy  a  laturc,  passcd  April  10,  1805,  entitled  "  An  act  for  the  relief 
dfer'aiiegccTto  ^^  Daniel  Hungerford:'  It  recited  that  whereas  it  appeared 
be  the  patentee  that  letters  patent  had  issued  in  the  name  of  David  Hunger- 
[*  134  ]  ford  for  *lot  No.  ninety,  in  Cincinnati^,  which  grant  was  in- 
intended,  and  tended  for  Daniel  Hungerford ;  therefore,  it  was  thereby  en- 
Saime/^JndeJ  ^^^^^y  ^C-  "  ^^at  the  said  letters  patent  shall  be  deemed  to 
the  heir  of  a  have  Vested  the  said  lot  in  the  said  Daniel  Hungerford,  in  the 
nLmTofDcM  ^^^  manner  as  if  such  letters  patent  had  been  issued  in  the 
Hungerford.  name  of  Said  Daniel:^  The  lessors  also  produced  the  follow- 
of^©  icffis^a-  ^"8  extract  from  the  balloting-book  kept  in  the  office. of  the 
tare  was  pass-  secretary  of  state : 
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The  dead  of  the  several  regimenia. 


Names  and  raflk. 

H. 

Hungerfordi 

David. 


Regt. 

First. 


Company. 

MKean'8. 


Towns. 


25. 


Lot. 


90. 


Acres. 


500." 


NEW-YORK, 
May,  1813. 


To  this  was  subjoined  the  certificate  of  the  secretary,  that  it 
was  a  true  extract  from  the  balloting-book,  kept  by  the  com- 
missioners of  the  land-office,  and  that  no  other  person  of  the 
name  of  Hungerfard  was  to  be  found  in  the  book.  Samuel 
Anderson,  a  witness  for  the  plaintiff,  testified,  that  he  was  a 
soldier  in  captain  M'Kean^s  company,  in  the  first  regiment, 
and  lived  in  the  place  where  the  company  was  first  raised, 
which  was  in  Cherry  Valley,  in  Otsego  county,  on  the  Mo- 
hawk,  where  he  enlisted  ;  that  he  knew  Daniel  Hungerfard, 
the  father  of  the  lessors,  who  lived  in  the  same  place,  perfectly 
well ;  that  Daniel  Hungerford  enlisted  and  served  in  the  same 
company,  until  the  autumn,  or  early  in  the  winter,  of  1778, 
when  he  died  at  the  Saratoga  barracks ;  that  he  was  the  only 
man  of  the  name  of  Hungerford  ever  in  that  comp'any ;  the 
witness  knew  no  other  person  of  that  name  in  the  New-York 
line,  and  had  there  been  any  other  person  of  the  name  of  Hunger- 
ford, in  the  first  regiment,  he  should  certainly  have  known  him. 

Major  James  Thompson  also  testified,  that  he  first  enlisted 
as  a  private  in  M^ICean^s  company,  and  served  in  it  until  after 
MKean  died  ;  that  he  knew  Daniel  Hungerford  perfectly 
well;  that  Daniel  H,  served  in  iMPiSTean'^  company  until  early 
in  the  winter  of  1778,  when  he  died  at  the  Saratoga  barracks ; 
that  he  knew  every  man  in  the  first  regiment ;  and  there  was 
no  person  of  the  name  of  Daind  Hungerford  in  M  ^Kean^s 
company,  or  in  that  regiment. 

The  defendant's  counsel  objected  to  any  evidence  that  went 
to  oontradict  or  vary  the  patent;  and  submitted  to  the  judge 
whether  it  was  competent  to  the  legislature,  after  the  patent 
had  issued,  *to  pass  an  act  vesting  the  title  to  the  land  in 
Daniel  Hungerford;  and  the  point  was  reserved,  with  liberty 
to  the  defendant  to  move  for  a  new  trial. 

The  defendant  claimed  title  under  David  Hungerford,  and 
proved,  by  his  parents,  that  he  enlisted  in  the  army  of  the 
United  States,  during  the  revolutionary  war,  and  was  taken 
prisoner,  and  after  his  release,  he  served  in  the  New-York  line, 
until  the  end  of  the  war,  when  he  received  his  discharge ;  but 
it  did  not  appear  in  what  company  or  regiment  he  served.  In 
1785,  he  married  at  bis  fiither's  house  in  Bristol,  in  the  state 
of  Connecticut,  and  soon  after  went  to  sea,  and  never  return- 
ed. His  parents  heard  that  he  died  in  the  island  of  Jersey, 
He  left  a  daughter,  an  only  child,  who  was  married  to  Nathan 
Stanley,  who  entered  into  possession,  in  right  of  his  wife,  and 
ifterwards  leased  the  premises  to  the  defendant. 

The  jury,  under  the  directioii  of  the  judge,  found  a  verdict 
for  the  plaintiff.  The  defendant  submitted  to  the  judge  whe- 
ther he  was  not  entitled  to  be  paid  for  his  improvements,  under 
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ed,  dccJarinr 
that  Daniel 
Hungerford, 
the  ancestor  of 
the  lessors,  was 
the  patetiteein* 
tended,  and 
that  the  land 
should  be  vest- 
ed in  him,  in 
the  same  man- 
ner as  if  he  had 
been  named  in 
the  patent  3  it 
was  held  that  if 
a  title  had  le- 
gally vested  un 
der  the  patent, 
it  could  not  be 
devested  by  the 
legislature  j  but 
the  patent  be- 
ing held  void, 
bj^  reason  of  the 
misnomer,  (o 
that  the  heirs 
of  Daniel  Hun- 
gerford coilM 
not  take  under 
it,  the  land  re- 
mained in  the 
state,  and  it  be- 
ing proved  that 
the  ancestor  of 
the  lessors  was 
the  real  paten- 
tee intended, 
the  act  was  to 
be  deemed  a 
legislative 
grant  to  him, 
supplying     the 

[*135] 

place  of  a  pa- 
tent. 

Parol  evi- 
dence was  held 
admissible  to 
ascertain  the 
patentee,  and 
show  the  mis- 
take, it  being  a 
Jatent  ambigui- 

Where  a  per- 
son enters  upon 
a    military  lot, 

{})  Jackson  y. 
Cody,  9  Cow. 
Rep.  140.  Jack- 
son v.  Bowetif 
7  Ibid.  13. 
Houseman  v» 
Hart,  12  JoJrns. 
Rep.  77.  Jack- 
son V.  Goes,  13 
Ibid.  618. 
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NEW*YORK,  the  act  of  the  5th  of  Aprils  1803,  (sess,  26,  c.  88,)  and  the 
^^!S^^^'     f^^^  was  also  reserved  for  the  opinion  of  the  court. 

Sill,  for  the  defendant,  contended,  that  from  the  evidence  it 

af^ared  that  David  Hungerford  was  a  person  entitled  to 

bounty  land  under  the  acts  of  the  legislature.   The  patent  hav- 

under  color  of  ing  issued  for  a  good  consideration,  it  vested  a  title  in  the 

and^ieaM8^*u'  patentee  named,  which   cannot  be  defeated  by  any  evidence 

the  defendant  is  extrinsic,  or  deAoTtf  the  patent.     The  ballot-book  was  not  re- 

com^nsa^n^  quired,  or  authorized  by  any  statute ;  and  the  minute  in  that 

for  his  improve-  book  cauuot  bc  allowed  to  defeat  or  alter  the  patent. 

act'^'lsw'a^      ^^*  admitting  the  evidence  of  the  ballot-book,  he  contended, 

c.  88.)  that  there  being  a  mistake  in  the  christian  name,  it  vitiated  the 

patent ;  and  as  nothing  passed  to  Daniel  Hungerford,  it  must 

enure  to  David  Hungerford,  who  was  entitled  to  bounty 

land.     {Cro.  Jac.  558.     Cro.  Eliz.  328.     Co.  Litt.S,  a.    4 

Co,  55.)     And  before  any  claim  was  made  by  the  heirs  of  Da- 

niel  Hungerford,  an  actual  settlement  was  made  on  the  land 

in  right  of  the  daughter  and  heir  of  David  Hungerford,  and 

the  defendant  is  to  be  considered  as  a  purchaser. 

Again,  Was  it  competent  to  the  legislature  to  devest  the  inte- 
rest of  David  Hungerford  1  In  England  there  are  certain 
prescribed  rules  of  proceeding  in  obtaining  a  private  act  of  par- 
liament, intended  to  guard  against  surprise,  or  mistake,  which 
[•136]  are  not  observed  here.  {Cruise's  Dig,  tit.  33,  s.  54.)  *The 
act,  in  the  present  case,  was  more  of  a.  judicial  than  a  legisla- 
tive act.  By  the  constitution  the  senate  and  assembly  have  a 
legislative  power  only.  They  cannot  take  the  property  of  A. 
and  give  it  to  B,  unless  some  great  public  interest  imperiously 
demands  it.     (7  Johns.,  Rep.  477.     2  Cranch,  272.) 

The  defendant  is  entitled,  at  least,  to  a  compensation  for  the 
improvements.  There  was  an  actual  lease,  and  if  for  life,  the 
defendant  is  a  purchaser,  (Cruise's  Dig.  tit.  32,  s.  44—47,) 
under  color  of  title,  and  is,  therefore,  within  the  provision  of 
the  act.     (Sess.  26.  c.  98.) 

Seely,  contra,  insisted,  that  parol  evidence  was  admissible  to 
show  a  mistake  in  the  name  of  the  grantee.  Such  evidence 
had  been  admitted  in  the  case  of  a  will ;  (Pow.  on  Dev.  477. 
6  Term  Rep.  671.  2  Eq.  Cas.  Abr.Alb,  416;)  and  there 
was  no  good  reason  why  the  same  rule  should  not  apply  to  a 
grant.  Lord  Coke  is  of  opinion  that  a  grant  may  be  good, 
though  there  is  a  mistake  in  the  christian  name.  If,  then,  the 
evidence  is  admissible  to  show  the  person  intended,  and' who 
is  to  take,  there  is  an  end  to  the  controversy  between  the  parties. 
As  to  compensation  for  the  improvements  made  on  the  land, 
the  statute  applies  only  to  real  and  bona  fide  purchasers  who 
may  be  supposed  to  be  ignorant  of  the  original  source  of  the 
title.  The  defendant  is  not  such  a  purchaser,  and  Stanley,  the 
lessor,  did  not  claim  by  purchase. 

Kent,  Ch.  J.  delivered  the  opinion  of  the  court.  The  patent 
which  issued  in  the  name  of  David  Hungerford  was  undoubt- 
edly intended  for  the  soldier,  by  the  name  of  Hungerford, 
(then  dead,)  who  belonged  to  MKean's  company,  in  the  firFt 
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New-York  regiment.  This  intention  is  manifest  from  the  NEW -YORK, 
balloting-book  ii ,  ihe  secretary's  office,  and  froref  the  premises,  ^^^Ifl^if* 
being  a  military  lot  and  part  of  the  lands  set  apart  by  law  for 
the  two  regiments  belonging  to  this  state,  and  from  the  further 
fact  that  by  the  provision  in  the  act  of  the  6th  of  April,  1790, 
the  lots  were  to  be  balloted  for,  and  the  patents  to  issue  in 
pursuance  thereof,  and  in  the  name  of  the  original  soldier.  If 
Daniel  Hungerford  was  the  soldier  who  belonged  to  that  com- 
pany and  regiment,  and  no  person  of  the  name  of  David  Hunr 
ger/ord  was  a  soldier  in  that  regiment,  there  must  have  been 
a  misnomer  in  the  christian  name  of  the  patentee.  I  think  the 
evidence  taken  at  the  trial  establishes  the  mistake ;  and  the 
question  is,  whether  that  evidence  was  admissible,  and  if  so, 
what  is  the  legal  effect  of  it  ?  Here  is  no  ambiguity  on  the 
face  of  the  patent,  but  it  is  a  latent  ambiguity,  and,  according 
*to  the  general  rule,  the  parties  may  go  into  extrinsic  evidence  [  *  137  ] 
to  ascertain  the  grantee,  and  clear  up  the  mistake  in  the  sol- 
dier's name.  Parol  evidence  has  been  admitted,  in  the  case 
of  a  will,  to  ascertain  the  person,  when  two  were  of  the  same 
name,  or  when  there  had  been  a  mistake  of  the  christian  name 
of  the  devisee.  (Cheyney^s  case,  5, Co.  68.  JJlrich  v.  Litch- 
field, 2  Atk.  373.  Parsons  v.  Parsons,  1  Ves,  jun.  266. 
Thomas  v.  Thomas,  6  Term  Rep.  671.)  But  with  respect  to 
deeds  and  grants,  the  old  general  rule  seems  to  have  been,  that 
an  omission,  or  mistake,  of  the  christian  name  of  the  grantee 
rendered  the  grant  void.  This  was  the  opinion  of  the  judges 
in  the  case  of  Humble  v.  Glover;  {Cro.  Eliz.  328  ;)  and  it  is 
stated  by  Lord  Bacon,  (Maxims,  107,)  that  if  one  grant  land 
to  I.  S.,  son  and  heir  of  G.  S.,  and  it  be  true  that  he  is  son 
and  heir  of  G.  S.  but  his  name  is  Thotnas,  it  is  a  void  grant. 
Lord  Coke,  however,  holds  {Co.  Litt.  3.  a)  that  a  grant  may 
sometimes  be  good,  though  the  grantee's  name  of  baptism  be 
mistaken.  Thus,  if  lands  be  given  to  Robert,  Earl  of  Pem- 
broke, when  his  name  is  Henry,  or  to  George,  Bishop  of  Nor- 
wich, when  his  name  is  John,  the  grant  is  still  good,  because 
there  can  be  but  one  of  that  name  of  dignity.  If,  then,  the 
patent  in  this  case  had  designated  the  Hungerford  intended, 
by  specifying  the  regiment  and  company  to  which  he  belonged, 
at  the  time  of  his  death,  it  might  have  been  good,  as  being 
equally  susceptible  of  being  reduced  to  certainty.  But  the 
patent  adds  no  description,  or  demonstration  to  the  name 
of  the  patentee.  It  is  simply  a  patent  of  the  lot  to 
Damd  Hungerford ;  and  according  to  the  rule  which  has 
been  mentioned,  the  heirs  of  Daniel  Hungerford  cannot 
take  under  that  patent,  because  their  ancestor  is  not  the 
patentee  named.  In  all  the  cases  which  I  have  seen,  where 
there  was  a  misnomer,  there  was  some  description  connected 
with  the  name,  and  there  was  no  other  person  who  set  up  a 
title  in  competition,  under  the  erroneous  name ;  but  here  the 
defendant  claims  under  one  David  Hungerford,  and  contends 
that  he  was  the  grantee,  and  a  soldier  in  the  line  of  this  state, 
though  the  proof  of  the  fact  is  extremely  weak,  and  no  proof 
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[•138] 


was  offered  that  he  was  a  soldier  in  MKean^B  company,  in  the 
first  regiment,  or  that  he  belonged  to  either  of  the  two  regi- 
ments of  infantry  for  the  use  of  whom  the  military  bounty  lands 
were  appropriated.  The  verdict  is  to  be  considered  as  estab- 
lishing the  fact  that  Daniel  was  the  soldier  who  served,  and 
must  have  been  the  soldier  intended. 

*The  grant,  then,  is  either  void  by  reason  of  the  misnomer, 
or  the  parol  proof  supplies  and  corrects  the  lAistake  in  the 
christian  name  of  the  soldier  intended,  and,  in  either  case,  the 
lessors  of  the  plaintiff  are  entitled  to  recover.  We  do  not  go 
upon  the  ground  that  the  act  of  the  legislature  could  devest  a 
right  legally  acquired  under  the  patent.  It  could  not.  But 
the  patent  gave  no  title  to  the  person  under  whom  the  defend- 
ant holds,  because  he  was  not  the  patentee.  The  ancestor  of 
the  lessors  of  the  plaintiff  is  shown  by  the  proof,  and  found  by 
the  verdict,  to  be  the  patentee  intended;  and  if  the  mistake  in 
his  christian  name  rendered  the  patent  void,  the  title  to  the  lot 
remained  in  the  state  until  the  act  of  the  legislature,. which  is 
to  be  considered  in  the  light  of  a  legislative  grant,  and  supply- 
ing the  place  of  a  patent  in  the  ordinary  form.  The  compe- 
tency of  the  legislature  to  alienate  their  lands,  by  statute,  is 
not  to  be  questioned. 

2.  The  defendant  does  not  come  within  the  act  of  the  5th 
of  April,  18Q3,  aess.  26,  c.  88,  entitling,  in  certain  cases,  the 
tenant  in  possession  of  the  miUtary  lands  to  payment  for  his  im- 
provements. The  defendant  is  a  lessee  under  Stanley,  who 
entered  upon  the  lot  claiming  it  in  right  of  his  wife,  who  was  the 
heir  of  one  David  Hungerford.  Here  was  no  entry  and  settle- 
ment under  color  of  purchase,  but  under  color  of  title  by  descent 

The  motion  for  a  new  trial  is  accordingly  denied. 

Motion  denied. 


Where  a 
eourt  baa  juris- 
diction of  the 
•ubject  matter; 
it  is  sufficient  to 
justify  the  offi- 
cer executing 
its  process :  for 
the  officer  is 
not  bound  to 
examine  into 
the  validity  of 
its  proceedmgs, 
or  the  reg^u- 
larity  of  its 
proccss.(l) 

[*139] 

(1)  Vide  JtP- 
Chtintyv,  Her- 
ricky  6  Wend. 
Rep.  240.  8av' 
acool  V. 

Brottghtofiy  lb. 
.  178.      Putnam 


Warner  against  Shed. 

THIS  was  an  action  of  trespass  and  false  imprisonment. 
The  cause  was  tried  before  Mr.  Justice  Thompson,  at  the  On- 
tario circuit,  in  September,  1812. 

The  defendant  being  a  constable,  in  the  'execution  of  his 
office,  received  a  warrant  of  commitment,  under  the  hands  and 
seals  of  three  justices  of  the  peace,  against  the  plaintiff,  by 
virtue  of  which  he  took  and  carried  the  plaintiff  to  the  county 
gaol,  where  he  was  imprisoned. 

The  warrant  stated  that  the  plaintiff  and  another  had  been 
brought  before  the  justices,  and  convicted,  at  a  court  of  special 
sessions,  of  an  assault  and  battery,  and  fined  twenty-five  dol- 
lars, and  sentenced  to  thirty  days'  imprisonment,  &c. 

*The  defendant  also  gave  in  evidence  the  conviction,  as  fol- 
lows; "And  having  heard  the  proofs  and  allegations  of  the 
said  complainant  of  the  said  Josiah  and  James,  do  adjudge 
that  they  are  guilty  of  the  facts  charged  against  them  in  said 
complaint,  and  do  sentence  them,  respectively,  to  pay  a  fine 
of  twelve  dollars  and  fifty  cents,  in  conformity  to  the  statute 
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in  such  case  made  and  provided,  and  that  they  respectively  new-york, 
be  imprisoned  thirty  days  in  one  of  the  gaols  of  Oneida  county,  -^^^j^- 
and  stand  committed  until  judgment  be  complied  with,"  &c.  '-^-^ 

The  defendant  relied  on  the  warrant  for  his  justification ; 
the  judge  ruled  that  it  was  insufficient,  but  told  the  jury  they 
ought  to  find  nominal  damages  merely,  and  a  verdict  was  v.  Jifan,  s  Jbid. 
found  for  the  plaintifffor  six  cents.,  T' Kf^^,"^!^ 

A  motion  was  made  to  set  aside  the  verdict  and  for  a  new  Johns.      iUg>, 
trial.  .  ^^ 

Sill,  for  the  defendant,  contended  that  the  warrant  was  good 
in  substance,  and  a  sufficient  justification  to  the  officer.  (1 
Hale's  P.  a  583— 595.  2  Hawk.  P.  C.  185.  s.-  13.  4  BL 
Com,  300.  2  Hale's  P.  C.  122,  123.)  By  the  tenth  section 
of  the  act,  sess,  24.  c.  70,  three  justices  are  authorized  to  hold 
a  special  session,  to  try  and  punish  persons  for  petty  larceny, 
breaches  of  the  peace,  &c. 

But  even  if  the  warrant  was  bad  for  irregularity,  yet  the 
commitment,  being  by  a  court  .of  record,  having  jurisdiction,  it 
was  sufficient  for  the  officer.  And  if  there  had  been  no  war- 
rant at  all,  but  a  mere  order  of  the  court,  grounded  on  the 
conviction,  it  would  be  a  sufficient  protection  to  the  defend- 
ant. If  the  subject  matter  is  within  the.  jurisdiction  of  the 
court  issuing  the  process,  the  officer  is  justified,,  notwithstand- 
ing any  irregularity  in  the  proceeding.  (2  Stra.  710.  10 
Cb.  76.) 

Kirklandf  conirsi,  insisted,  that  the  warrant  was  irregular 
and  void,  and  therefore  n6  jusdfication  to  the  -defendant.  (3 
Hawk.  P.  C.  128.  s.  16.  11  Ca.  42,  43.)  A  commitment 
against  two  for  a  joint  fine  is  void  on  the  face  of  it,  and  where 
the  warrant  is  irregular  ,tind  void  on  the  face  of  it,  it  is  no  jus- 
tification to  the  officer,  ^hough  the  court  has  jurisdiction.     . 

Per  Curiam.  The  warrant  stated .  that  the  plaintiff  and 
another  had  been  convicted  at  a  court  of  special  sessions,  for 
an  assault  and  battery,  and  it  mentioned  the  three  justices  be- 
fore whom  the  plaintiff  had  been  brought.  Three  justices 
have  jurisdiction,  in  certain  cases,  of  breaches  of  the  peace, 
and  have  power  to  fine  and  imprison  for  the  same.  They  had 
jurisdiction,  *therefore,  of  the.  subject  matter,  and  that  was  [•140) 
enoiigh  to  justify  the  constable  in  serving  the  mtttimuSy  for  he 
was  not  bound  to  examine  into  the  validity  of  the  proceedings 
and  of  the  process.  It  was  sufficient  for  him  that  three  justices 
had  jurisdiction  to  try,  convict  and  imprison  for  an  assault  and 
battery.  (Hill  v.  Bateman,  Stra.  710.  Case  of  the  Marshal- 
sea,  10  Co.  76.  a.) 

Whether  the  conviction  was  erroneous  was  not  material  to 
him.  The  warrant  being  under  seal,  and  coming  from  three 
justices  having  power  in  the  case,  it  formed  a  complete  justifi- 
cation. The  verdict  ought,  therefore,  to  be  set  aside,  with 
costs  to  abide  the  event  of  the  suit. 

New  trial  granted. 
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^M^i  ma!^'  Lawrence  against  Knies. 

THIS  was  an  action  of  debt  on  a  bond.  The  cause  was 
tried  at  the  Oneida  circuit,  in  SeptembeTy  }8l2,hefoieMr.  Jus- 
tice Thompson.  The  declaration  was  in  the  usual  form.  The 
Where-  de-  defendant  pleaded  non 6«^/ac/um,  with a no/ic€  subjoiued, that 
S*  mm  «?>c^  ^^i  *^  ^he  trial,  would  give  in  evidence,  that  before  the  making  of 
tarn  to  an  action  the  bond,  "  to  wit,  on  the  4th  May,  1811,"  it  was  corruptly, 
^ve'^^'^nitfc^J!  and  against  the  form  of  the  statute,  (fee.  agreed,  by  and  be- 
specially  set-  twccu  the  plaintiff  and  defendant,  that  the  plaintiff  should  lend 
tS5/''con*rac"t]  and  advancc  to  the  defendant,  two  hundred  and  seven  dollars 
it  was  held  that  and  thirty-eight  cents,  and  that  the  plaintiff  should  forbear  and 
Uces  M*  weius  g'^®  ^^y  of  payment  thereof  to  the  defendant,  for  the  space  of 
in  pleas,  the  one  year  from  the  4th  of  May,  181 1,  and  that  the  defendant, 
forth  *musi  ^  ^'^^  ^^^  '^"  ^^  ^^^  ®aid  sum  of  two  hundred  and  seven  dollars 
correctly  and  and  thirty-eight  cents,  and  giving  day  of  payment,  <fec.  should, 
proved^Mlaldl  withiu  ouo  year,  &c.  give  and  pay  to  the  plaintiff  thirty-seven 
and  a  variance  doUars  and  sixty-two  ceuts,  and  further,  that  the  plaintiff 
in  a^*piea^  M^fn  should  scll  and  dcUvcr  to  the  defendant,  a  certain  yoke  of 
a  declaration,  is  stccrs  and  a  Certain  yoke  of  oxen,  and  that  the  defendant  should 
esTOii^iy"?nl  8*^®  ^^^  P^Y  *^  ^^^  plaintiff  for  the  yoke  of  steers  seventy  dol- 
pica  of  usury,  lars,  and  for  the  yoke  of  oxen  eighty-five  dollars,  within  one 
in^"  defendant  ^^^r,  &c.  which  Said  sums  of  eighty-fivc  dollars,  seventy  dollars, 
iu  the  notice  thirty-sevcu  dolkrs  and  sixty-two  cents,  and  the  sum  of  two 
^^ti'^'sialed  the  '^"'^'^'^^d  and  sevcu  dollars  and  thirty-eight  cents,  made  the 
I'^^uVl  ^^^^  ^"™  ^^  ^^"'  hundred  dollars,  *mentioned  in  the  condi- 
'  .  -'  tion  of  the  bond  set  forth  in  the  plaintiff's  declaration ;  and 
tnict^as  arisfn^  also  that  the  defendant  should  pay  to  the  plaintiff  interest  on 
caiiie^  aT'weH  ^^®  ®""^  of  four  hundred  dollars,  from  the  4th  May,  181 1,  &c 
ar\h4  loaiTof  And  further,  that  for  securing  the  payment  of  the  sum  of  four 
T"^^'  *"i^  hundred  dollars  with  interest,  &c.  the  defendant  should  make 
wlro  8oid*^\nd  and  scal,  and,  as  his  act  and  deed,  deliver,  to  the  plaintiff  a 
d .livered at  the  certain  Writing  obligatory,  &c.  for  eight  hundred  dollars,  con- 
ctm^ract*^  and  ditioned  for  the  payment  of  the  sum  of  four  hundred  dollars, 
J|j«  P"»of  was,  &c.  And  further,  that  in  pursuance  of  the  corrupt  and  un- 
werc  io\e^kept  lawful  agreement,  <fec.  the  plaintiff  afterwards,  &c.  sold  and 
by  the  plaintiff  delivered  to  the  defendant  the  yoke  of  steers,  and  yoke  of  oxen, 
bdbre"dei?ve?y,  and  lent  and  advanced  the  sum  of  two  hundred  and  seven 
the  variance  dolkrs  and  thirty-eight  cents ;  and  for  securing  the  payment 
7il\  and  SfaH  ^^  ^^®  sums,  &c.  the  defendant  sealed  and  delivered  the  wri- 
but  it  seems  an  ting  obligatory  mentioned  in  the  plaintiff's  declaration,  and 
stai^^'Tn  the  that  the  plaintiff  received  the  same  in  pursuance  of  the  corrupt 
Moiice  or  plea,  and  uulawful  agreement. 

fendnnf^gave^  The  defendant  also  gave  further  notice,  to  the  same  effect  as 
mortgage,  by  abovo,  and  Stating  the  corrupt  agreement  to  be,  that  the 
rraiseliJuyris  plaiHtiff  should  lend  the  sum  of  two  hundred  and  seven  dol- 
noi  so  material  lars  and  thirty-eight  cents,  and  should  sell  the  yoke  of  steers, 

uVr    '''''^'^  ^^  ^^^  ^^'"®  ^^  **"^y  dollars,  and  the  oxen  of  the  value  of 

seventy-five   doHars,   and. that   the  forbearance  of  payment 

(1)  Vide  El-  for  oue   year,  of  the  sum  of  two  hundred   and  seven  dol- 

H^rs'^  T^nd!  lars  and  thirty-eight  cents,  was  on  the  express  condition  tha- 

Rep.  616.  the  defendant  should  pay  to  the  plaintiff  seventy  dollars  foi 

118 


OF  THE  STATE  OF  NEW-YORK.  141 

the  steers,  and  eighty-five  dollars  for  the  oxen,  and  also  the  NEW- YORK 
sum  of  thirty-seven  dollars  and  sixty-two  cents,  within  one  year,     ^^y*  *^^^- 
and  on  which  sums,  making  together  four  hundred  dollars,  the    l^wrenck 
defendant  was  to  pay  interest,  and  for  securing  the  payment  v. 

thereof,  was  to  give  his  bond ;  and  averring  that  in  pursuance         "*** 
of  such  agreement,  the  plaintiff  executed  the  bond  mentioned 
in  the  plaintiff's  declaration,  &c. 

There  was  also  a  further  notice,  substantially,  to  the  same 
effect. 

The  plaintiff  having  proved  the  execution  of  the  bond,  the 
defendant  proved  the  corrupt  agreement  as  set  forth  in  the 
notice  annexed  to  the  plea,  except  that  the  witness,  on  his 
cross-examination,  testified,  that  the  plaintiff  was  to  keep  the 
cattle  one  month,  and  that  the  defendant  gave  a  mortgage  to 
secure  the  money,  and  the  witness  could  not  testify  with  cer- 
tainty as  to  the  number  of  cents.  The  plaintiff's  counsel  in- 
sisted that  there  was  a  fatal  variance  between  the  agreement 
set  forth  in  the  notice,  and  that  proved  by  the  witness.  The 
judge  expressing  an  opinion  that  the  variance  was  immaterial, 
and  that  there  ought  to  be  a  verdict  for  the  defendant,  the  plain- 
tiff submitted  to  a  nonsuit,  with  leave  to  move  to  set  it  aside, 
and  for  a  new  trial. 

*SUly  for  the  plaintiff,  contended,  that  in  pleading,  great  [*142j 
strictness  was  requisite  in  setting  out  the  contract,  and  that  a 
trivial  variance  between  the  contract  stated  and  the  one  proved 
at  the  trial  would  be  fetal.  (1  Chitty  on  PL  304.  1  T.  R. 
240.  2  East,  2.  4  T.  JR.  558.  JJoug.  665.)  In  cases  of 
usury,  especially,  courts  hold  the  parties  to  very  great  strict- 
ness ;  (2  Camp.  N.  P.  53.  4  Esp.  Rep.  152.  I  Saund.  295. 
n.  1  ;)  and  the  rule  as  to  declaring  was  equally  applicable  to 
pleas. 

The  contract  for  the  sale  and  delivery  of  the  cattle,  and  for 
the  loan  of  the  moiiey,  was  one  and  the  same  ;  and  the  usury 
is  alleged  to  be  as  well  in  the  sale  of  the  cattle  as  on  the  loan 
of  the  money.  Having  undertaken  to  set  out  the  security,  in 
his  notice,  be  was  bound  to  state  it  truly.  Notices  are  allowed 
by  statute,  instead  of  special  pleas,  but  the  same  rules  apply  to 
them  as  to  pleas.  The  fact  proved,  that  the  plaintiff  was  to 
keep  the  cattle  for  a  month,  was  a  material  variance,  for  it  may 
be  that  the  expense  of  keeping  would  have  absorbed  all  the 
usurious  interest  or  consideration. 

Kirkland,  contra,  insisted,  that  the  contract  was  proved 
precisely  as  stated  in  the  notice.  The  evidence  that  a  mort- 
gage was  given  as  security,  did  not  affect  the  contract.  It 
was  merely  an  additional  security.  None  of  the  cases  cited  by 
the  plaintiff's  counsel  applied  to  the  point,  as  to  a  variance  in  * 
stating  the  security. 

As  to  the  objection  that  the  plaintiff  was  to  keep  the  cattle 
for  a  month,  it  did  not  appear  that  any  thing  was  to  be  paid 
for  the  keeping ;  nor  whether  it  was  to  be  beneficial  to  the 
borrower  or  lender ;  it  could  not,  therefore,  affect  the  contract. 

Per  Curiam.    The  ncrtice  undertook  to  set  forth  specially 
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NEW- YORK,  the  usurious  contract.     It  was  a  substitute  for  a  plea  of  usury, 
^^Jjy^jJIV,  and  ioQ  a  notice,  as  well  as  in  a  plea,  the  contract  must  be  <3or- 
PsRKiNs      rectly  and  truly  stated,,  and  proved  as  laid.     A  variance   in  a 
V.  plea  as  well  as  in  a  declaration,  between  the  contract  as  laid  and 

the  contract  as  proved,  i9  &tal;,  and  it  is  equally  so,  though  the 
contract  in  either  case  would  be  usurious.  The  rule  even  re- 
quires the  contract  to  be  more  precisely  stated  in  a  plea  of 
usury  in  bar,  than  in  a  declaration  in  a  qui  tarn  suit,  because 
the  facts  are  within  the  defendant's  knowledge.  {Hawk.  tit. 
Usury,  8.  24.  Carlisle  v.  Frears,  Cowp.  671.  Tate  v.  WeU 
lings,  2  Term.  Rep.  531.  HifUon  v.  R^ey,  3.  Mod.  35.) 
The  omission,  then,  in  this  case,  to  state  that  it  was  parcel  ef 
the  agreement  that  the  plaintiff  was  to  keep  the  cattle  for  one 
month,  was  fatal.  The  variance  between  the  proof  and  the 
[  *  143  ]  contract  stated  was,  that  in  the  one  case  Ihey  """were  sold  and 
delivered  at  the  time  of  the  contract,  and  in  the  other,  that 
they  were  sold  and  to  be  kept  by  the  plaintiff  for  a  month  be* 
fore  delivery.  Whether  the  keeping  the  cattle  for  a  month 
would  have  altered  the 'corrupt  nature  of  the  contract  is  imn^a 
terial.  The  omission  to  state  that  the  defendant  gave  a  mort- 
gage, by  way  of  collateral  security,  and  which  was  also  made  a 
ground  of  objection,  does  not  seem  to  have  been  injurious, 
according  to  the  case  of  Wade  v.  Wilson.  (I  East,  195.) 
Our  opinion  proceeds  on  the  ground  of  the  other  variance. 

The  nonsuit  must,  therefore,  be  set  aode,  and  a  new  trial 
awarded,  with  costs  to  abide  the  event  of  the  suit,  and  with 
liberty  to  the  defendant  to  amend  his  notice  on  the  usual 
terms.  New  trial  granted. 


Perkins  and  Wife  against  Wing  and  another. 

.JThe  con^Jj-  THIS  wos  an  action  of  debt  on  .a  bond,  dated  the  ^d 
of  °  submission  August,  1810,  conditioned  to  perform  the  award  of  arbitra- 
lo  arbitrators  tors.  The  defendants  pleaded,  1.  Non  est  factum;  ^.  Crav- 
p^ty  'should  i«g  oy^^  of  the  bond. and  condition  which  were  ssjet  forth,  and 
perform  the  a-  recited,  that  UoTCOS  Rider,  now  the  wife  of  the  plaintiff,  had 
bi?rators,  or'^a  been  dcUvered  of  a  bastard  child,  and  had  alleged  M.  W.,  one 
major  part  of  of  the.  defendants,. to  be  the  father ;  that  he  had  promised  her 
awwdlbe  madi  carriage,  and  that  she  had  sued  him  for  a  breach  of  such 
in  writinff  un-  promise,  which  was  then  pending,  and  for  putting  an  end  to 
and^eais  &c!  ^^e  Said  .action,  and  all  controversies,  dlz;c.  she  and  the  said 
and  reacfy  to  M.  W.  agreed  to. Submit  the  same  to  the  award  of  seven  arbi- 
ihe  tarUes**  in  trators,  or  a  major  part  of  them  ;  and  that  the  parties  were  to 
difference,  or  attend ,  Aud  the  arbitrators  meet,  on  the  23d  August,  1810, 
requiring  ***Sie  *^*»  ^^'  ^^^  ^^^^  ^^^  award  should  be  made  and  furnished  by 
same,  on  or  be-  the  1st  Septeniber,  Sfc.  and  that  the  defendant  M.  W.  in  case 
[  *  144  ]  *damages  should  be  awarded,  was  to  pay  all  costs,  &c.  Jind 
fore  the  igt^^e Other  defendant  be  his  security;  the  condition  was,  that 
September.        the  Said  W.  should  perform  the  award  of  the  arbitrators,  or  a 

iorl^onUieaSrh  "*^i^^  P^'^  ^^^'^®"^' ^^  *^^  ^**®  award  be  in  .writing  under  the 
August,  made  hands  and  seals  of  the  arbitrators,  or  a  major  part  of  them,  and 
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»  ready  to  =be  delivered  to  the  parties  in  difference,  or  any  of  NEW- YORK, 

i  them  requiring  the  same,  on  or  before  the  ist  day  of  September .  ^^^^^l^j^^^ 

[  then  next,  '&c.     The   plea  then  stated  that    there  was  no      Perkins 

I  award  ;  3.  The  defendant  gB\e  notice  that  he  should  prove  at       ^^' 

the  trial,  that  the  arbitrators,  or  a  major  part  of  them,  did  not 

make  an  award,  &c.  according  to  the  condition  of  the  bond,  ^^.  .a^a^d    » 

though  they  were  expressly  requested  to  do  so,  by  the  de-  ThdrifandTand 

J  fondants,  on  the  25th  August,  nnd  on  the  1st  September,  ^^^^  rodif^^d 

:  1810,  but  that  in  a  pretended- award  delivered  by  the  arbitra-  and  iwi^e  read 

i.  tors  to  the  said  Doreas  only,  they  included  two  hundred  dol-  ^y^^  to  thepar- 

l  lars  damages,   which   they   supposed  the  father  of  the   said  peared^  to  *£b 

{  Dorcas  had  sustained,  by  loss  of  her  service,  fcc.  satisfied ;   and 

,  The  plaintiff  rejHied,  setting  forth  an  award  made  by  the  5es  °  paid  ^^63 

J  arbitrators  on  the  25th  August,  in  writing,  under  their  hands  dollars,    being 

and  seals,  &c.  by  which  they  awarded  and  ordered  all  actions,  arbitrators  and 

i  &c.  to  cease,'  and  that  the  said  M.  fV.  should  pay  all  the  costs,  p^  of  the  sum 

,  being  one  hundred  and  fifty-one  dollars  and  three  cents,  and  pj^"  Md°did 

\  should  also  pay  to  the  said  Dorcas,  within  three  months,  the  "ot  then    de- 

j  sum  of  eight  hundred  dollars;  on  the  payment  of  which  mutual  "ate  or^copy'^of 

^  releases  were  to  be  executed,  dLc;  arid  that  the  said  M  W,  the  award;  but 

on  the  26th  August,  paid»sixty-three  dollars  in  part;  but  had  The^Jst's^'^m- 

P  not  paid  the  said  sum  so  awarded  to  be  paid  by  him,  &c.  *€r,made  ade- 

The  defendants  rejoined  no  such  award,  and  issue  was  joined  award,  *^or^l 

thereon.  cop v,  from  sev- 

At  the  trial,  the  plaintiff  produced  and  proved  the  bond  and  arbiirau>rs,  *  * 
award,  which  was  signed  and  sealed  by  all  the  arbitrators,  and  w*J»ch  was  re- 
dated  tbe  25th  August,  ^s  set  forth  in  the  replication;  that  "hfan  action 
the- award  was  twice  read  to  the  parties,  all  of  whom  were  pre-  <>»  the  bond,  no 
sent  on  the  25th  August*  One  award  only  was  executed,  pleaded,  and^^t 
and  no  award  or  copy  was  then  asked  for  or  required  by  the  was  held  that 
defendants.  The  defendants  aiid  all  the  parties  appeared  sat-  dem^dandre- 
isfied.  The  -defendants,  at  the  time,  paid  sixty-three  dollars,  fosai  of  the 
part  of  the  sum  included  in  the  award  for  costs,  being  for  the  Sot^be  given^in 
.  fees  of  the  arWtrators,  and  for  which  they  gave  a  receipt.  evidence  under 

Theclefendants  proved  that  on  the  \^t  of  September,  they  {£^1  pC- bu"t 

called  on  several  of  the  arbitrators,  and  requested  the  award  in  should     iavo 

writing,  pursuant  to  the  submission,  or  a  copy  thereof;  but  ^eaded^^^^anS 

could  obtain  neither.     It  appeared  that  when  the  award  was  that  the   co» 
made  on  the  25th  *Aug%i^>St,  the  defendants  asked  some  expla-       [*  145 

nations  relative  to  the  costs,  and  it  was  again  read  over  and  dact  of  the  dr 

explained  to  them  by  the  arbitrators,  after  which  they  appear-  [f^t^ahepub! 

ed  satisfied.     It  was  proved  also  that  J.  Wing,  one  of  the  de-  Hcation  of  the 

fendants,  and  iat4ier  of  the  other  defendant,  said,  at  the  time^  *^fj^;  ^^f  * 

that  he  would  make  provision  for  paying  the  award.  mere  formal  de- 

The  defendants  offered  to  prove   that  the  arbitrators,  in  *j;^/^,^  **^  ^l 

making  up  their  award,  included   two  hundred  dollars  for  conchided  him 

damages  sustained  by  the  father  of  JDorcad  Rider,  for  the  loss  anSwa'rdsfthlt 

of  her  service,  &c.;  but  this  evidence  was  objected  to  by  the  it  was  not'  de- 

plaintiff,  and  overruled  by  the  judge;  who  charged  the  jury,  iil^^**tbe''cot 

that  the  award  was  made  pursuant  to  the  submission,  and  the  diuonj  and  that 

Jury,  under  his  direction,  found  a  verdict  for  the  plaintiffs  for  of^parf ^plrfo* 

1,007  dollars  and  17  cents.  mancewas  ad- 
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NEW-YOKK,      A  motion  was  made  to  set  aside  the  yerdict;  1.  Because 
May,  1813.     ^^  judge  admitted  improper  evidence  and  rejected  proper  evi- 
""^^J^J^j^J^  dence  ;  2.  For  the  misdirection  of  the  judge ;  3*  Because  the 
V.  verdict  was  against  evidence. 

^''^*  Sherwood,  for  the  defendants,  contended,  that  it  was  eoin«- 

missibic  to  petent  to  the  defendants  to  show  by  parol  proof,  that  the  arbi- 
acquiescence^**  trators  had  exceeded  their  powers,  in  awarding  damages  for 
Where  an  a-  the  father's  loss  of  service ;  though  he  conceded  that  parol 
lar'on*ihe'face  evidence  was  inadmissible  where  the  arbitrators  did  not  exceed 
of  it,  it  cannot  their  powers.  {Kyd  on  Awards,  141.  146.  4  Term  Rep, 
{"o  TX^X  146,  147.  6  Term  Rep.  607.  1  Salk.  73.) 
ed,  except  for  [Spencer,  J.  But  must  not  the  excess  of  the  authority  ap- 
[or  o?''co*rrapi  P®^'  ^^  ^^e  faco  of  the  award  itself.] 

conduct  of  the  It  is  Said  by  Lord  Coke,  in  BaepoWe  Caee,  (8  Co.  98.  1 
arbiirators.(i)  Q^  jg^  j,.  CVo.  Jac.  149.  200.  278,)  that  it  shall  be  intend- 
(1)  luiyea  v.  ®^>  uutil  the  contrary  he  shown  and  alleged  by  the  other  par- 
Ramgay,  2  ty,  that  the  arbitrator  made  an  award  of  all- that  was  referred 
^'     ^'  to  him. 

Again,  the  judge  improperly  admitted  evidence  of  a  pay- 
ment of  sixty-three  dollars,  in  order  to  show  an  affirmance  of 
the  award,  or  a  waiver  of  a  copy  of  it,  by.  the  defendants.  But 
this  was  a  mere  payment  of  the  arbitration  fees;  and  was  no 
evidence  as  to  the  due  delivery  of  the  award.  (3  Term  Rep. 
592.  6  Johns,  Rep.  14.  39.  41.  8  Johns.  Rep.  125.  189.  9 
Johns.  Rep.  115.) 

J.  TaUmadge,  jun.  and  Oakley,  contra.  In  all  the  cases 
cited,  the  excess  of  power,  or  ambiguity  to  be  explained,  arose 
on  the  face  of  the  award  itself.  This  court  have  uniformly  re- 
fused to  interfere  in  regard  to  awards,  unless  the  submission 
has  been  made  a  rule  of  court ;  and  not  then,  unless  there  is 
some  irregularity  on  the  face  of  it,  or  there  has  been  some 
misconduct  or  conniption  of  the  arbitrators.  An  award,  in 
•  **  146]  every  other  case,  is  considered  "^as  equivalent  to  a  judgment, 
and  conclusive  on  the  parties.  (2  Johns.  Rep.  62.  3  Johns. 
Rep.  365.  9  Johns.  Rep.  38.  212.  8  East,  344.  2  Burr.  701.) 
As  to  the  objection  that  the  award  was  not  delivered ;  it  was 
not  necessary  that  it  should  be  actually  delivered  to  the  parties. 
The  condition  of  the  bond  is,  that  the  arbitrators  shall  make 
an  award,  under  their  hands  and  seals,  ready  to  be  delivered. 
(6  Mod.  160.  276.  1  Saund.  327,  n.  5.  2  Cairns'  JRep.326 
Cw.  Car.  541.  1  Ld.  Raym.  114.)  It  is  sufficient  that  the 
award  was  so  made  and  read  to  the  parties.  The  issue  is  no 
award  ;  and  it  is  enough  to  show  an  award  executed,  and  ready 
to  be  delivered. 

The  demand  of  the  award  by  the  defendants  was  not  made 
of  all  the  arbitrators  when  assembled  together,  nor  separately, 
but  from  some  of  them  only. 

Ruggles,  in  reply,  said,  that  the  arbitrators  are  not  strictly 
judges.  They  act  only  under  an  authority  given  to  them  by 
the  parties ;  and  no  act  done  by  them,  without  such  authority, 
can  be  binding  on  the  parties.  All  the  cases  cited  show  what 
matter  was  submitted.  They  do  not  apply  to  a  case  where  the 
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arbitrators  have  undertaken  to  decide  on  a  matter  not  submit-  new- YORK 
ted  to  them.  ^^^>  ^^^ 

Kent,  Ch.  J.  delivered  the  opinion  of  the  court.  If  the 
award  had  not  been  delivered  upon  request,  as  the  defendants 
contend,  they  should  have  pleaded  specially  such  a  request  and 
refusal.  The  objection  cannot  be  raised  under  the  plea  of  no 
award.  This  rule  has  been  declared  and  settled  repeatedly. 
(Rowsby  V.  Manning y  3  Mod,  331.  Markes  v.  Marry ott,  I 
Lutw.  524.  Oates  v.  BromhUl,  6  Mod.  176.)  The  form  of 
a  plea,  in  such  a  case,  is  stated  in  Wilson  v.  Wilson,  as  report- 
ed in  note  5,  in  1  Saund.  327,  b.  And  if  the  fact  of  a  demand 
and  refusal  to  dehver  the  award  had  been  regularly  in  issue^  the 
evidence  was  sufficient  to  show  that  the  defendants  had  ad- 
mitted a  delivery,  or  waived  the  necessity  of  any.  The  award 
was,  on  the  twenty-fifth  of  August,  duly  executed  and  produced 
^  to  the  parties,  and  it  was  twice  read  over  by  the  arbitrators  to  the 
defendants,  and  they  appeared  to  be  satisfied  with  it,  and  pro- 
mised to  perform  it,  and  did,  in  fact,  make  a  part  performance, 
by  paying  sixty-three  dollars,  which  was  part  of  the  sum  award- 
ed to  be  paid,  and  they  did  not  require  a  copy  of  the  award, 
or  a  duplicate  original,  and  the  arbitrators  then  finally  sepa- 
rated. This  was  the  consummation  of  the  business.  The  de- 
fendants were  concluded  from  alleging  afterwards  that  they 
had  not  the  award  delivered  according  to  the  condition  of  *the  [  *  147  ] 
bond.  They  were  bound  to  speak  then,  at  the  time  of  the 
publication,  and  when  the  arbitrators  were  on  the  point  of  con- 
cluding and  dispersing,  if  they  required  any  further  notice, 
publication  or  delivery.  No  circumstances  could  be  stronger 
from  which  to  infer  an  acquiescence  in  that  mode  of  delivery, 
and  a  waiver  of  the  necessity  of  any  delivery  more  formal. 
Evidence  of  part  payment,  at  that  time,  was  properly  intro- 
duced to  show  the  acquiescence  of  the  defendants  in  the  pro- 
duction and  reading  of  the  award,  as  amounting  to  a  delivery 
of  it,  and  as  being  all  the  delivery  required. 

The  only  question  that  touches  the  merits  of  this  case  is  that 
arising  on  the  rejection  of  evidence,  that  the  arbitrators  inclu- 
ded in  the  award  of  damages  the  injury  which  the  father  of 
Dorcas  had  sustained,  by  the  act  of  the  defendant  in  debauch- 
ing his  daughter,  and  violating  the  promise  of  marriage.  Noth- 
ing of  this  appears  upon  the  face  of  the  award,  and  to  admit 
the  evidence  would  have  been  opening  the  controversy,  and 
re-examining  the  merits  of  the  award.  This  cannot  be  done  ; 
and  no  rule  of  law  has  been  more  frequently  and  uniformly 
declared  than  that  an  award,  regular  on  the  face  of  it,  cannot 
be  impeached  but  by  showing  misbehavior,  or  some  partial  or 
corrupt  conduct  in  the  arbitrators.  To  inquire  into  the  reasons 
and  considerations  upon  which  the  arbitrators  computed  the 
amount  of  damages  which  the  daughter  had  sustained,  would 
be  trying  the  controversy  over  again,  and  would  be  forming  a 
dangerous  precedent.  It  would  render  an  award  less  final  than 
the  verdict  of  a  jury  in  a  case  of  tort.  No  improper  conduct 
in  the  arbitrators,  and  no  illegal  evidence  was  alleged  to  have 
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NEW-yoRK,  occurred.     It  is  only  said  that   the  arbitrators,  in  making  up 
May,  1813.     jj^^jj.  award,  increased  the  sum  in  consideration  of  the  injury 
^^^7^^^^^  which  the  father  received  by  the  wrong  done  to  his  daughter, 
y.  It  is  very  possible  that  the  arbitrators,  in  this  case,  as  juries 

^''^'  have  frequently  done  in  like  cases,  did  consider  the  disgrace 
which  the  defendant  had  brought  not  only  upon  Dorcas j  but 
upon  her  family,  and  especially  lier  parents,  and  that  tliey  al- 
lowed a  very  considerable  increase  of  damages  by  reason  of 
this  disgrace  and  injury.  But  this  inquiry  cannot  be  made  in 
a  suit  upon  the  award.  The  principle  is  too  well  settled  that 
"  the  court  will  not  enter  at  all  into  the  merits  of  the  matters 
referred  to  arbitration ;  but  only  take  into  consideration  such 
legal  objections  as  appear  upon  the  face  of  the  award,  and  such 
objections  as  go  to  the  misbehavior  of  the  arbitrators."  {Lucas 
[*148]  V.  Wilson,  2  Burr,  701.  *3  Atk.  529.644.  Newland  v. 
Douglass,  2  Johns.  Rep,  62.  Barlow  v.  Todd,  3  Johns,  Rep, 
367.) 

The  motion  to  set  aside  the  verdict  is  denied. 

Motion  denied. 


Jackson,  ex  dent.  Townsend  and  others,  against 

Bull. 

i4.  devised  a      THIS  was  an  actiou  of  ejectment,  and  was  tried   at  the 
farm  to  his  two  Dtif cA65«  circuit,   \n  September,  1812,   before    Mr.   Justice 

song,  J.  and  ^.    V/t /i»o 
cgually    to    oe    -'®*^** 

divided  be-  Joshu^  Hamlin  died  seised  of  the  premises  in  question, 
fOT^Sfem^o  pS;r  leaving  three  sons,  David,  Joshua  and  Ephraim,  and  three 
legacies  to  his  daughters,  Lydia,  Elizabeth,  the  wife  of  Townsend,  and  Me- 
pounds*"  Mch)  hUabel,  Joshua  died  about  eight  years  ago,  and  Ephraim 
and  then  added  about  nine  years  ago,  and  the  widow  about  a  year  since.  Lydia 
my  ^execuio^  ^'so  died,  leaving  four  daughters,  Phcebe,  Elizabeth,  Lydia 
outofmyinon-*and  Mary,  Elizabeth,  the  wife  of  Townsend,  and  the  four 
a&es^uledebls  grand-da  Ugh  ters,  were  the  lessors  of  the  plaintiff,  and  claimed 
to  be  paid  out  two  sixths  of  the  premises,  as  heirs  at  law  of  Joshua  Hamlin 

of    my    estate  xL      «1J^- 

that  I  shall  die  tne  ewer. 

seised  of."  It  The  defendant  read  in  evidence  the  will  of  Joshua  Hamlin 
hZs'^^io^pt  tl^e  elder,  dated  the  1st  of  August,  1783,  in  which  he  devised 
words  of  limita-  as  follows :  "  As  for  the  estate  which  God  hath  given  me,  I 
dcJiseM^\ook  dispose  of  as  follows :  first,  I  give  to  my  loving  wife  one  third 
an  estate  for  life  part  of  hiy  movables  for  her  to  dispose  of  as  she  pleases,  afler 
chw^,^M  ^l  ^Y  diecease,  and  also  the  use  of  one  third  of  my  farm,  that  I 
the  payment  of  now  Iive  ou,  during  her  natural  life,  or  till  she  marries  again ; 
uiwn  the  ^ITc^  whcn  married  to  resign  the  lands  to  my  two  sons,  Joshua  and 
and  not  on  the  Ephrdim,     And  I  give  to  my  son  ^ David,  the  farm  be  now 

8evUeM**Io?8-  ^^^^^  ^^  5  ^^^  ^  &^^  ^^  ^y  ^^^  ^^^^^  JoshtM  and  Ephraim,  the 
tate  in  fee  could  farm  I  now  live  on,  to  be  equally  divided  between  them;  and 
caSon!*^  '""P^*"  for  Joshua  and  Ephraim  to  pay  to  my  daughters,  Lydia,  and 
The  distinc-  Bctscy,  and  Mehitabel,  and  Sarah,  twenty  pounds  apiece,  to 
tliTcharge^UiM  ^®  P^'^  ^^  ^Y  c^^cutors  out  of  my  money  and  movables  ;  the  , 
the  tuate  and  debts  to  be  paid  out  of  my  estate  that  I  shall  die  seised  of] 
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and  I  do  hereby  ordain  and  appoint  my  wife  Mary,  and  my  jm^W-YOTK, 
son  Joshua,  to  be  my  executors,  in  trust,  to. take  care  and  see     ^^y*  ^^^^* 
that  my  intent  and  meaning  is  truly  performed,"  &c.  ^^^jlcicsoir^ 

*The  defendant  also  gave  in  evidence  the  record  of  a  deed  v. 

from  Joshua  Hamlin  the  elder,  to  his  son  David,  in  fee,  of  f#^^!iQi 
the  farm  devised  to  him,  dated  the  20th  of  April,  1795,  for  the  I  ^^^  J 
consideration  of  three  hundred  and  sixty  pounds.  ,  there    are  no 

It  appeared  that  some  years  before  the  death  of  the  testator,  words  of  limita- 
Joshua  and  Ephraim,  his  sons,  occupied  the  farm  separately.  see"iakes  an^es- 
Joshua  lived  on  the  part  now  occupied  by  the  defendant,  and  jate  for /«/«  on- 
where  his  father  lived,  and  built  an  addition  to  the  house.  &  charge^is^on 
Ephraim  lived  on  another  part  of  the  farm.  Where  he  built  a  Jj®  P^^?^  9^ 
house  before  his  father's  death.  respect^^to  \he 

It  appeared,  also,  that  the  testator  was  about  eighty  years  estate  in  his 
of  age  when  he  died,  and  left  very  little  personal  property,  not  ^^/elhyim^t 
more  tfian  to  the  value  of*  one  hundred  dollars,  and  but  one  cat'on-  ^   ^v* 

,    ,,  p  •      1  •        1       ;..       *  where    there  is 

dollar  of  money  m  his  chest.  .  a         general 

A  verdict  was  taken  for  the  plaintiff,  for  two  sixths  of  the  cijarg©  on  the 
premises,  subject  to  the  opinion  of  the  court  on  a  case  contain-  devise  of  a  par- 
ing the  above  facts.  *  o"^'''s  "*  7J" 

J.  Talhnadge,  jun.  for  the  plaintiff,  relied  on  the  case  of  Sy  '^Impiica- 
Jackson,  ex  dem.  Harris  v.  Harris,  (8  Johns.  Rep.  141,)  as  tion.(i) 
in  point,  to  show  that  Joshua  and  Ephraim  took   only  an  ,,,„.,„     , 
estate  for  life.  v.  MarHn,  is 

Oakley,  contra.     1.  A  conveyance  may  be  presumed  from  '^^^^J^' 
the, testator  to  his  sons /o^Aua  and. l^Aratm,  about  the  time  ^/^  W'lHd, 
he[  conveyed  the  farm  to  his  son  David,     It  appears  that  they  i^s. 
occupied,  separate  parts,  erected  buildings,  and  exercised  acts 
of  ownership :.  and  the  facts  ,fuUy  authorize  the  presumption 
of  a  deed  to. them. 

'2.  But  we  contend  that  Joshua  and  Ephraim  Xook  an  estate 
in  fee  under  the  will.  •  In  the  construction  of  wills  the  inten- 
tion is  always  to  be  carried  into  effect,  if  possible ;  and  courts 
construe  the  words  of  the  will  liberally  or  strictly,  in  order  to 
effectuate  the  intent,  which  is  to  be  gathered  from  the  whole 
wilj:     (3  HT^fe,  142.    3  Burr.  1541.    6  Johns.  Jtep.  191.) 

The  testator  sets  out  with  declaring  his  intention  to  dispose 
of  his  whole  estate.  Hq  deyises  to  his  wife,  then  gives  a  farm 
to  his  son  David,  and  next  to  his  sons  /o^Awa  and  Ephraim, 
and  gives  legacies  tp  his  daughters,,  which  Lord  Mansfield 
( Cowpi  659)  calls  disinheriting  legacies.  The  introductory 
clause,  though  it  aids  ip  the  construction,  will  not,  of  itself, 
give  a  fee  ;  but^  taken  in  connexion .  with  the  subsequent  der 
vise,  it  is  sufficient  to  show  the  intenjt  of  the  testator  tp  give  a 
fee  to  Joshua  and.  Ephraim. . 

Again,  they  are  to  take  a  fee,  because  they  are  to  pay  lega- 
cies chargeable  on  the  real  estate.  r#  i^ni 

*In  Jackson  \.  Harris,  the  case  turned  on  the  meaning  of        l    ^^"  J 
the  word  estaie,/which  was  held  to  mean  both  real  and  per- 
sonal, and  the  court  said  it  was  contingent  whether  the  de- 
visee ever  would  be  chargeable  with  the  payment  of  the  lega- 
cies     That  decision  must  be  taken  with  certain  qualifications. 
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NEW -YORK,  It  cannot  apply  where  the  legacies  or  debts  aie,  by  the  express 

^^JjJj^fJ^  terms  of  the  will,  charged  on  the  realty,  only  in  case  the  per- 

Jackson      sonaUjf  is  deficient ;  nor  where  the  contingency  arising  from 

^'  such  a  general  charge  on  the  estate,  is  rebutted  by  the  fects  in 

'"'^*       the  case,  showing  a  deficiency  of  personal  estate.     (8  Term 

Rep.  497.    2  Atk.  341.)    In  Jackson  v.  Harris ,  the  contin- 

gency  implied  from  the  word  estate  was  not  rebutted  by  the 

fiicts ;  for  it  appeared  that  the  personal  estate  was  sufficient, 

and  that  the  debts  and  legacies  were,  in  fact,  paid  out  of  it. 

If  it  is  held  that  the  charge  is  contingent  merely  because  the 

personal  estate  is  made  liable  in  the  first  instance,  that  case 

cannot  be  reconciled  with  the  English  decisions.     (8  Term 

Rep.  1.     3  Term  Rep,  356.    4  East,  496.     5  East,  87.) 

The  fact  was  proved  that  the  personal  estate  was  greatly  de- 
ficient; it  was  scarcely  worth  one  hundred  dollars,  and*there 
were  three  legatees,  entitled  to  twenty  pounds  each. 

The  parol  evidence  was  admissible ;  (6  Term  Rep.  610.  3 
Keb.  49 ;)  and  the  plaintiff  ought  not  to  object  to  it,  for  it  came 
out  on  his  own  inquiry. 

3.  Again,  Joshua  and  Ephraim  take  a  fee,  because  they  are 
directed  to  pay  the  debts  out  of  the  real  estate.  The  words 
are,  "  the  debts  are  to  be  paid  out  of  my  estate  that  I  shall  die 
seised  of"  The  words  "  seised  of"  technically  apply  to  the 
real  estate  only,  and  the  testator  had  no  other  estate  than  that 
devised  to  his  sons. 

Again,  the  devisees  took  the  estate  immediately  on  the  death 
of  the  testator,  subject  to  the  payment  of  the  debts.  If  so,  it 
was  an  estate  in  fee. 

It  may,  perhaps,  be  objected,  that  the  charge  is  not  on  the 
person  of  the  devisee,  but  only  on  the  estate  devised.  The 
distinction  is,  whether  the  charge  is  to  be  psud  out  of  the  w  hole 
estate  devised,  or  only  out  of  the  profits.  And  if  out  of  the 
whole  estate,  whether  the  devisee  takes  it  immediately,  subject 
to  the  payment  of  the  debts,  or  after  the  payment  of  debts. 
And  the  English  cases  (2  Bos.  ^  Pull.  247.  5  East,  87^ 
turn  on  the  words  "  after  the  payment  of  debts."  We  thioK 
it  clear  that  the  devisees,  in  the  present  case,  took  the  estate 
immediately ;  and  they  are  to  pay  the  debts  out  of  the  estate, 
no  other  person  being  able  to  do  it. 
[  *  151  ]  ^Tallmadge,  in  reply,  said,  that  the  heir  at  law  was  a  favorite 

with  courts,  and  would  not  be  disinherited  without  clear  and 
express  words.     {Cowp.  92.     3  Wils.  418.) 

The  introductory  clause  here  will  not  carry  a  fee ;  (3  Burr. 
1618.  11  East,  220;)  and  the  other  clause,  "  the  debts  to  be 
paid  out  of  the  estate  I  die  seised  of,"  is  to  be  taken  in  con- 
nexion with  the  preceding  clause,  where  the  testator  directs  his 
executors  to  pay  the  legacies  out  of  the  personal  estate.  It  is 
merely  a  direction  to  the  executor.  The  word  seised  means 
nothing  more  than  possessed.  If  the  debts  and  legacies  were 
to  be  paid  out  of  the  personal  estate,  or  by  the  executors,  then 
no  fee  passed.     (3  Johns.  Rep.  139.) 

Where  the  charge  is  general  on  the  estate,  it  is  contingent 
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The  devisee  takes  a  fee  only  where  the  charge  is  on  the  de-  NEW- YORK, 
visee  personally,  or  where  the  payment  of  the  debts  and  lega-     ^^^^  ^^^^^ 
cies  is  the  condition  on  which  he  is  to  take  the  estate.  (5  Easty  ^""^I^^^^i^jT^ 
87.  96.     5  Term  Rep.  558.    8  Term  Rep,  497.) 

The  legacies  to  the  daughters  are  not  to  be  regarded  as  dis-        ^^^^" 
inheriting  bequests,  or  sufficient  to  bar  them  as  heirs  at  law. 
(3  Binney'a  Rep.  486.     Cowp,  355.  661.) 

Kent,  Ch.  J.  delivered  the  opinion  of  the.  court.  The  les- 
sors of  the  plaintiff  claim  as  heirs  at  law  of  Joshua  Hamlin, 
deceased,  and  the  only  question  in  the  case  is,  whether  his  sons, 
Joshua  and  Ephraimy  under  whom  the  defendants  hold,  took, 
by  virtue  of  his  will,  an  estate  in  fee  or  for  life.  The  testator 
gave  to  his  son  David  the  farm  he  {David)  then  lived  on,  and 
he  gave  to  his.  two  sons,  Joshua  and  Ephraim,  the  farm  he, 
the  testator,  lived  on,  to  be  equally  divided  between  them,  and 
adds,  "  the  debts  to  be  paid  out  of  my  estate  that  I  shall  die 
seised  of."  As  there  are  no  apt  words  of  limitation,  the  two 
sons  took  only  an  estate  for  life,  unless  a  fee  is  to  be  inferred 
by  implication,  by  reason  of  the  charge  of  the  debts  upon  the 
estate. 

The  distinction  which  runs  through  the  cases  is,  that  where 
the  charge  is  upon  the  estatey  and  there  are  no  words  of  limi- 
tation, the  devisee  takes  only  an  estate  for  life  ;  but  where  the 
charge  is  on  the  person  of  the  devisee,  in  respect  of  the  estate 
in  his  hands,  he  takes  a  fee,  on  the  principle  that  he  might 
otherwise  be  a  loser.  {Goodtitle  v.  Maddem,  4  East,  496. 
Doe  V.  Sndling,  5  East,  87.  Moore  v.  Denn,  2  Bos.  fy  Pull 
247.  Doe  v.  Clarke,  5  Bos.  ^  PuU.  343.  Colyer's  Case,  6 
Co.  16.)  When  the  charge  is  on  the  person,  the  devisee  takes 
the  estate  on  condition  of  paying  the  charge,  and  if  he  die  in 
the  life-time  of  the  testator,  the  charge  ceases  ;  and  if  he  refuse 
to  accept  and  perform,  the  devise  *is  void,  and  the  heir  may  [*153] 
enter.  In  this  case,  the  will  merely  created  the  charge  upon 
the  estate.  There  was  no  personal  charge  upon  the  devisees, 
and,  consequently,  the  case  is  not  within  the  reason  of  the  rule 
for  enlarging  the  estate  into  a  fee,  by  reason  of  a  charge.  It 
may  admit  of  some  dispute  what  words  will  amount  to  a  charge 
on  the  person,  so  as  to  render  the  devisee  who  accepts  of  the 
land,  personally  and  at  all  events,  liable  for  the  debt  or  legacy 
charged,  and  the  cases  on  this  point  are  not  altogether  consis- 
tent. In  Dickens  v.  Marshall,  (Cro.  Eliz.  330|)  A,  devised 
all  his  lands  and  goods  after  his  debts  and  legacies  paid;  and 
in  Denn  v.  Miller,  (5  Term.  Rep.  558,)  the  devise  was  of  all 
lands  and  goods,  qfter  payment  of  his  just  debts,  fyc.  and  it 
was  held,  in  both  cases,  that  the  devisee  took  only  an  estate  for 
fife  ;  and  though  the  latter  decision  was  reversed  in  the  Exche- 
quer Chamber,  (3  Anst.  781.  1  Bos.  fy  PuU.  558,)  it  was  not 
upon  the  point  of  the  nature  and  effect  of  the  charge.  In 
Doe  V.  Allen,  (8  Term.  Rep.  497,)  the  devise  was,  that  after 
the  debts  being  first  paid  out  of  the  personal,  and  if  not  suffi- 
cient, ovt  of  the  real  estate,  he  devised,  &c.  and  the  devisee 
was  held  to  take  only  an  estate  for  life.     So  in  Redoubt  v.  Re- 
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NEW-YORK,  doubty  (8  Fin.  217,  pi.  18,)  the  devise  was  that  5002.  be  paid 
May,  1813.    ^^  ^q^^  as  may  be  out  of  the  aforesaid  estate  and  premises  ; 

^"^TcKsoir^  ^^^  ^^  ^^  V.  Clarke,  (5  Bos,  &/-  PuU.  343,)  the  words  were. 
V.  I  charge  all  my  estate,  both  real  and  personal,  with  the  pay- « 

ment  of  the  above  legacies,  and  yet  in  neither  case  did  the.de 
visee  take  a  fee  for  waat  of  apt  words  of  inheritance^  • 

These  are  instances  of  a  charge  upon  the  land  and  not  upon 
the  person.  But  the  following  cases  may  be  cited  to  illustrate 
the  other  part  of  the  rule.  As  in  Colyer's  Case,  (6  Co.  16,) 
the  devise  was  to  A,  he  payings  fyc.  and  in  Doe  v.  Holmes,  (8 
Term  Rep,  1,)  the  words  were,  1  give  my  house  and  furniture 
to^.  she  paying,  ^c.  and  in  Goodtitle  v.  Maddem,  (4  East, 
496,)  thQ  devise  was,  of  all  the  rest,  &c.  of  lands,  goods  and 
chattels,  &c,  to  my  executrix,  (fee,  so  thai  she  pay,  fyc.  and 
they  were  all  held  to  be  charges  on  the  person,  so  as  to  carry 
a  fee,  by  reason  of  the  charge.  There  are  other  cases  of  this- 
kind,  which  have  been  held  to  carry  a  fee,  though  the  words 
were  not  so  strong.  Thus  in  Philips  v.  Hele,  (Rep.  in  Ch,  v. 
1.  p.  101,)  thewordfr  were,  all  the  rest  of  my  goods  and  lands 
I  give  to  A.  to  discharge  all  things  charged  in  my  will;  and 
in  Doe  v.  Richardson,  (3  Term  Rep.  356,)  the  devise  was  of 
all  the  lands,  (be.  his  legacies  and  funeral  expenses  being  there'- 
out  paid  iQiTiA  in  Doev,  SneUing,  (5  East,  81,)  the  devise 

[  *  153  ]  *was  of  lands  and  goods,  after  having  thereout  first  paid  debts 
and  legacies,  and  in  all  these  cases^  the  devisee  was  held  to  take 
a  fee. 

It  will  be  in  vain,  as  must  appear  from  this  imperfect  sketch 
of  a  few  leading  cases,  to  look  for  uniformity  and  harmony  of 
decision  in  this  branch  of  the  law.  The  opinion  of  the  court 
of  C.  B.  in  Doe  v.  Clarke,  (5  Bos.  fy  PuU.  343,)  very  justly 
questions  the  application  of  the  general  principle  in  the  two 
last  cases  aboAfe  referred  to,,  since  the  charge  appeared  very 
evidently  to  be  upon  the  estate,  and  not  personally  upon  the 
devisee.  Cases  may  frequently  mislead  us,  by  their  misappli* 
cation  of  principle,  but  it  is  our  duty  always  to  endeavor  to 
recall  and  adhere  to  the  principle,  in  opposition  to  any  paiticu- 
lar  case.  The  reasoning  of  Sir  James  Mansfield  is  the  most 
plain  and  logical  of  any  in  the  modern  cases  on  this  point ;  and 
the  case  of  Doe  v.  Clarke  is  the  most  recent,  and,  perhaps,  the 
most  sound  authority,  and  it  is  decisive  to  show  that  the  charge 
in  the  present  case  was  upon  the  knd,  and  not  upon  the  per- 
son of  the  devisees,  and  that  they  took  only  an  estate  for  life^ 
That  case,  as  well  as  the  case  of  Redoubt  v.  Redovbt,  is  in 
point  on  another  ground,  and  shows  that  the  devisees  here  took 
only  for  life.  Sir  J.  Mansfield  says,  there  is  no  case  which 
has  decided  that  a  general  charge  upon  the  whole  estate,  will 
give  a  fee  to  the  devisee  of  only  a  particular  part  of  that 
estate.  In  Redoubt  v.  Redoubt,  and  in  Doe  v.  Clarke,  ihQ 
charge  was  general,  and  the  devise  in  question  only  of  a  par*  • 
ticular  part  of  the  estate,  and  the  charge  was  held  not  to  enlarge 
the  estate  to  a  fee.  In  the  present  case,  also,  the  charge  is 
upon  the  whole  estate  generally,  and  not  specifically  upon  the 
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&mi  devised  to  the  two  sons  under  whom  the  defendants  new-york 
hdd.  M»y,  1813.  ' 

The  case  of  Jackson  v.  Harris^  (8  Johns.  Rep.  141)  is  also 
in  point.  The  charge  there  was  general  and  the  devise  to 
Henry  Harris  of  a  particular  lot.  The  charge  there  was  also 
on  the  estate,  and  not  on  the  person,  and  the  decision  was  un* 
doubtedly  correct  upon  the  principles  above  laid  down  ;  though 
perhaps  that  decision  would  have  rested  better  upon  one  or  the 
other  of  those  grounds,  (for  either  is  sufficient,)  than  upon  the 
principle  which  was  there  assunied. 

The  lessors  of  the  plaintiff  are  accordingly  entitled  to  recover 
the  proportion  stated  in  the  verdict. 

Judgment  for  the  plaintiff. 


*The  President  and  Directors  of  the  Highland       [*154] 
Turnpike  Company  against  M'Kean. 


cuit,  in  September,  1812,  before  Mr.  Justice  Yates.  dence  o7  The 

The  declaration  stated  the  incorporation  of  the  plaintiffs,  by  acts  and  pro- 
an  act  of  the  legislature,  the  2d  April,  1806,  and  that  thirteen  co^orf?io°I,bm 
persons  named  in  the  act  were  appointed  commissioners  to  it  must  be  made 
perform  certain  duties,  open  subscription  books,  &c.  and  aver-  {hey  ^^aro  ^hl 
ring  a  performance  of  the  duties,  and  that  the  defendant  sub-  books  of  the 
scribed  his  name,  and  affixed  thereto  the  number  of  twenty  keJSa?sirr'h,b\ 
shares,  and  thereby  became  a  stockholder,  &c.  ai>d  liable  to  the  proper  offi 
pay  the  plaintiffs  five  hundred  dollars,  for  the  shares  so  sub-  ofh^^  ""'pe^JJIn 
scribed,  at  such  time  and  place  as  should  be  determined  by  the  authorized  to 
plaintiffs.  The  plaintiffs  also  averred  the  subscription  of'  the  hjf  ^^"ieS'ar? 
number  of  shares  required  by  the  act,  the  advertisement  and  absence. 
notice  for  the  choice  of  directors,  and  the  meeting  of  the  stock-  nouW  to  "prove 
holders  and  the  election  of  thirteen  directors,  ami  the  choice  the  look  to  be 
of  one  as  a  president;  and  that  they  commenced  their  opera-  Ing^^^f^'rptJJoii 
tions  on  the  road,  and  laid  out  large  sums  of  money,  and  made  stated  in  tho 
a  call  on  th«  stockholders  to  pay  the  amount  subscribed  by  ^^^'l^^reia^'r 
them ;  and  that  the  defendant,  though  called  upon  and  request-  but  not  other 
ed  to  pay  for  the  shares  subscribed  by  him,  refused,  &c.  Plea  be*®th?^propli 
general  issue.  officer. 

At  the  trial,  to  prove  the  pM'oceedings  under  the  act,  and  some 
of  the  averments  in  the  declaration,  the  plaintiffs  produced  a 
book  of  minutes,  purporting  to  be  the  minutes  of  the  plaintiffs: 
and  a  witness  was  called  to  prove  the  book,  who  said  that  the 
minutes  were  in  the  hand-writing  of  Joseph  Howland,  stated 
therein  to  be  secretary ;  that  he  did  not  know  it  to  be  the  book 
of  the  original  minutes  of  the  company ;  but  that  he  received 
it  from  Joseph  Howland. 

The  defendant's  counsel  objected  to  the  admission  of  the 
book  as  evidence,  without  further  proof,  but  the  objection  was 
orerruled.  The  plaintiff's  counsel  proceeded  to  read  from  the 
book  the  minutes  of  the  proceedings;  but  which,  from  the 
ground  taken  by  the  court,  it  is  unnecessary  to  state. 
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NEW- YORK,      Under  the  direction  of  the  judge,  a  verdict  was  taken  for  the 
May,  1813.     plaintiffs,  for  six  hundred  and  sixteen  dollars  and  sixty-six  cents, 
being  the  amount  of  the  defendant's  subscription,  with  interest, 
from  the  time  the  payment  was  required. 

*A  motion  was  made  in  arrest  of  judgment,  and  also  for  a  new 
trial.  It  is  necessary  only  to  state  the  argument  on  the  second 
motion. 

J.  TaUmadge,  jun.  for  the  defendant,  contended  that  cor- 
poration books  were  only  evidence  when  publicly  kept  by  the 
proper  officer ;   and  when  produced,  their  authority  must  be 
established  before  they  can  be  read  in  evidence.     (1  Stra.  93. 
.  3  Johns.  Rep.  226.  8  Johns.  Rep.  212.  378.  BuU.  N.  P.  282.) 

Again,  the  act  requires  thirteen  books  to  be  kept  by  the  com- 
missioners, and  five  only  were  produced. 

The  act  of  incorporation  was  conditional ;  and  no  corpora- 
tion could  exist  until  certain  acts  were  done,  and  the  company 
duly  organized.  The  essential  averments  in  the  declaration 
have  not  been  proved. 

Oakky,  contra,  insisted  that  there  was  a  legal  existing  cor- 
poration. It  had  existence  from  the  time  of  passing  the  act, 
and  was  not  made  to  depend  on  the  performance  of  their  duty 
by  the  commissioners,  who  could  not,  by  their  neglect,  defeat 
the  intention  of  the  legislature.  But  the  books  produced  show 
that  the  company  was  legally  organized.  Though  the  minutes 
produced  may  not  be  evidence  to  prove  a  direct  matter  of  con- 
tract, or  to  make  out  a  title  fi'om  an  entry  in  the  corporation 
books ;  yet,  as  to  any  collateral  point,  as  the  organization  of  the 
company,  or  user,  or  nonuser,  there  can  be  no  other  proof  The 
averment  of  the  regularity  of  the  proceedings  in  the  declaration 
was*  not  material,  or  necessary  to  be  proved.  It  would  have 
been  sufficient  merely  to  have  stated  that  the  plaintiffs  were  a 
legal  corporation.  The  act  of  the  legislature  shows  the  crea- 
tion of  such  a  company. 

If  the  book  is  used  by  the  defendant  as  evidence  to  any  pur- 
pose, it  will  be  evidence  to  every  purpose ;  and  it  appears  that 
the  plaintiffs  have  held  regular  meetings  as  a  corporation,  from 
year  to  year. 

In  The  Union  Turnpike  Company  v.  Jenkins,  (1  Caines^ 
Rep.  381,)  Radcliffy  J.  considered  the  act  in  regard  to  the  com- 
missioners as  merely  directory,  and  if  they  did  not  strictly 
execute  their  trust,  it  could  not  affect  the  existence  of  the  com- 
pany, nor  any  contracts  made  with  them. 

Fer  Curiam.    The  motion  for  a  new  trial  and  a  motion  in 
arrest  of  judgment  were  argued  together,  but  as  the  court  are 
156]       in  *favor  of  the  first  motion,  it  is  unnecessary,  at  present,  to 
express  an  opinion  upon  the  second. 

The  plaintiffs  were  bound  to  prove,  upon  the  trial,  the  ave» 
ments  in  their  declaration,  and  if  the  book  of  minutes  which 
was  introduced  had  been  legally  authenticated,  it  would  have 
contained  the  requisite  proof  of  those  averments.     The  general 
rule  is,  (and  it  is  a  rule  of  evidence  essential  to  public  con 
venience,)  that  corporation  books  are  evidence  of  the  proceed 
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igs  of  the  corporation,  but  then  it  must  appear  that  they  are  p»iew-york, 
he  corporation  books,  and  that  they  have  been  kept  as  such,     May,i8i3. 
md  the  entries  made  by  the  proper  officer,  or  some  other  per-  ^""dewit^ 
?on  in  his  necessary  absence.     (King  v.  Mothersdl^  1  Stra.  v. 

93.  12  Ttn.  tit.  JEb.  90.  pi.  16.  2  Camp,  N.  P.  101.)  In  ^ates. 
this  case  there  was  no  legal  evidence  of  the  authenticity  of  the 
book,  as  being  the  minutes  of  the  company,  or  that  it  had  been 
regularly  kept  as  such,  by  the  proper  officer.  The  whole  evi- 
dence consisted  of  the  fact  that  the  book  was  in  the  hand-writ- 
ing of  one  Howland,  who  appeared  from  the  entries  in  the 
book  (but  in  no  other  way)  to  have  been  secretary  to  the  board. 
Unless,  then,  the  book  be  considered  as  proving  itself,  there 
was  no  proof  of  its  being  the  book  it  purported  to  be. 

The  motion  for  a  new  trial  is  accordingly  granted,  with  costs 
fo  abide  the  event  of  the  suit.  New  trial  granted. 


Dewitt  and  Wife  against  Yates,  Executor  of 
.   Yates. 

THIS  was  an  action  of  debt  for  a  legacy.  The  cause  was  Where,  in  a 
tried,  at  the  Saratoga  circuit,  in  September,  1812.  Peter  ^Jm  ifVoney 
Yates,  by  his  last  will,  dated  the  15th  of  August,  1807,  be-  is  griven  twice. 
queathed  as  follows:  «  Item,  I  give  to  my  daughter  MaHa's  ^t^'Srcan 
children,  of  her  body,  two  hundred  and  fifty  pounds;  if  any  take  'only  one 
of  the  five  children  should  decease  before  my  decease,  or  after,  ^^  t**®  «"">«  *>«- 
Ihe  parts  of  the  deceased  *shall  come  to  the  then  living  ;  each  [*  157  ] 
of  therri  is  to  have  fifty  pounds  wKen  they  come  of  age,  or  when  queathed.  The 
they  or  either  of  them  should  marry."  jatter    sum  is 

In  a  subsequent  part  of  the  will  the  testator  having  devised  tution*  a^nd^'is 
ihelialf  of  afarm,  &c.  to  his  son-in-law,  Philip  Vanderbergh  not  taken  cu- 
and  his  wife,  and  the  other  half  to  his  wife,  &c.  directs  as  fol-  Egi*'*iere  "be 
lows :  "  In  consideration  of  which,  it  is  my  will,  and  I  do  here-  some  evident 
by  order,  that  the  said  Philip  Vanderbergh,  his  heirs,  &c.  1°!^ t'^;*  ^'^ha! 
shall  pay  to  the  children  of  my  said  daughter  Maria,  to  wit,  they  should  be 
Sarah,  (the  wife  of  the  plaintiff,)  John,  Maria,  Catalina  and^^dk"fis^  wlui 
Catharine,  the  sum  of  two  hundred  and  fifty  pounds,  equal  to  the  legatee  to 
six  hundred  and  twenty-five  dollars,  to  be  paid  unto  them  and  Intention,  Md 
each  of  them,  in  sums  of  fifty  pounds,  as  they  respectively  shall  rebut  the  con- 
arrive  at  the  age  of  twenty-one  years,  or  on  the  day  that  they  {["^f  p'^^^bSi 
or  either  of  them  shaH  marry ;"  and  appointed  the  defendant  where  the  two 
and  three  others  his  executors.  ^er^  SSm- 

It  was  proved  that  Philip  Vanderbergh,  the  devisee,  in  ments,  as  by  a 
October,  1807,  paid  to  the  plaintiflTs  the  fifty  pounds  given  to  ^^j  a^oJi^n 
Sarah,  the  wife  of  the  plaintiff,  and  named  in  the  second  clause  another,      the 

of  the  will  ..    ,'  .         .    .     u    J^^^"^^ 

It  was  admitted  that  a  year  had  elapsed  smce  the  death  of  legatee,  and  the 

the  testator;  that  the  plsdntiffs  had  duly  demanded  payment  Snffth°atpJ^ 

of  the  legacy,  mentioned  in  the  first  clause,  of  the  defendant,  sumption  is  cast 

previous  to  the  commencement  of  the  suit ;  and  had  tendered  ^nd^the^^p^ 

and  filed  a  bond  according  to  the  directions  of  the  statute,  and  sumption      in 
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NEW- YORK,  that  the  defendant  had  asaetam  his  hands,  after  payment  of  all 
May,  I8ia     debts  and  other  legacies,  sufficient  to  pay  the  legacy  in  ques- 
Dbwitt      tion. 

V.  The  defendant  offered  a  witness  to  prove  that  before  and  at 

^^"'       the  time  the  testator  made  his  will,  he  expressed  his  intention 

^ther  case  is  to  give  One  legacy  to  the  children  of  his  daughter  MaHa,  antl 

uxJied**^/ re^  ^hat  was  the  legacy  directed  to  be  paid  by  Philip  Vanderbergh ; 

polled  by  inter-  but  the  evidence  was  objected  to,  and  overruled  by  the  judge. 

and  ihe^clrcum^      ^  verdict  was  taken  for  the  plaintiffs,  subject  to  the  opinion 

stances  of  the  of  the  court,  on  a  case  made. 

ease.  HufUington,  for  the  plaintiffs,  contended  that  the  legacies 

were  cumulative.  They  are  distinct  and  separate  legacies. 
The  one  in  question  was  a  vested  legacy,  payable  by  the  ex- 
ecutors out  of  the  personal  estate ;  no  particular  fund  or  person, 
being  named  by  the  testator  as  charged  with  the  payment.  The 
second  legacy  was  contingent,  and  might  have  lapsed.  It  was 
made  a  charge  on  Philip  Vomderbergh,  in  consideration  of  the 
land  devised  to  him  and  his  wife.  (3  Johna.  Rep.  189.) 
There  is,  then,  a  constructive  difference  between  tne  two 

[  *  158  ]  bequests,  *which  will  render  them  cumulative.  {ToU.  Ex.  336. 
Rob,  on  Willa,  439,  440.  9  Eaat.  273.  H.  Bl  213.  1  Bro, 
C  C  389.)  The  doctrine  of  a  repetition  of  the  same  legacy, 
can  only  be  objected,  in  an  action  for  the  second  legacy.  It 
does  not  apply  to  the  first. 

The  parol  evidence  was  properly  rejected.  (2  Johna.  Rep. 
2  H.  Bl  521.) 

Skinner,  contra,  insisted  that,  if  this  was  one  and  the  same 
legacy,  it  could  make  no  difference  for  which  the  suit  was 
brought.  The  internal  evidence  of  the  will  was  strong  and 
satisfactory  to  show  that  the  testator  meant  to  give  but  one 
legacy  to  the  children  of  his  daughter  Maria.  If  the  second 
bequest  is  construed  to  be  a  cumulative  legacy,  it  defeats  the 
manifest  intention  of  the  testator  to  divide  the  property  equally 
between  his  two  daughters.  The  object  was  not  to  divide  the 
farm  among  all  the  grand-children ;  but  to  give  the  whole  to 
the  wife  of  Vanderbergh,  and  that  he  should  pay  to  the  chil- 
dren of  the  other  daughter  two  hundred  and  fifty  pounds.  In 
both  clauses  of  the  will,  the  same  sum  is  given,  payable  at  the 
same  time,  and  for  the  same  cause.  This  clearly  shows  that  it 
was  a  repetition  of  the  same  bequest,  and  not  a  different,  or 
cumulative  legacy.     {Toll  Ex.  334—336.) 

Again,  the  defendant  offered  extrinaic  evidence  to  show  the 
intention  of  the  testator,  which  was  rejected  by  the  judge. 
Whether  the  testator  by  giving  two  legacies  did  intend  that  the 
l^atee  should  take  both,  is  a  question  of  presumption  which 
lets  in  every  species  of  proof.  (ToU.  Ex.  336.  2  Bro.  C.  C. 
527,  528.) 

Kknt,  Ch.  J.  defivered  the  opinion  of  the  court.  This  is 
the  cdse  of  a  sum  of  money  given  twice  in  the  same  instrument 
to  the  same  legatee.  The  general  rule,  on  this  subject,  from  a 
review  of  the  numerous  cases,  appears  evidently  to  be,  that 
where  the  sum  is  repeated,  in  the  aame  writing,  the  legatee 
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can  take  only  one  of  the  sums  bequeathed.     The  latter  sum  is  new-tork 
held  to  be  a  substitution,  and  they  are  not  taken  cumulatively,     ^^y^  ^^'^• 
unless  there  be  some  evident  intention  that  they  should  be  so  ^"'^H^^^^^^T^ 
considered,  and  it  lays  with  the  legatee  to  show  that  intention  v. 

and  rebut  the  contrary  presumption.  But  where  the  two  be-  ^ATBi. 
quests  are  in  different  instrumented  as  by  will  in  the  one  case, 
and  by  a  codicil  in  the  other,  the  presumption  is  in  favor  of  the 
legatee,  and  the  burden  of  ccmtesting  that  presumption  is  cast 
upon  the  executor.  The  presumption  either  way,  whether 
against  the  cumulation,  because  the  legacy  is  repeated  in  the 
same  intrument,  or  whether  in  fiivor  of  it,  beciiuse  the  legacy 
is  by  different  instruments,  is  *iiable  to  be  controlled  and  repel-  [  *  159  ] 
led  by  internal  evidence,  and  the  circumstances  of  the  case. 
{Godolphin'e  Orphan  Legacy,  part  3.  c.  26.  s.  46.  Swinb. 
part  7.  c.  21.  s.  13.  Duke  of  St.  Albans  v.  Beauckrk,  2 
Atk,  636.  Garth  v.  Meyrick,  1  Bro.  30.  Bidges  v.  Morri- 
son, 1  Bro.  389.  Hooley  v.  Hatton,  ibid.  390.  n.  Wallop 
V.  Hewett,  2  Ch.  Bep.  37.  Newport  v.  Kinastan,  ibid.  58. 
James  v.  Semmens,  2  H.  Bl.  214.  Allen  v.  Cullen,  3  Ves. 
jun.  289.  Barclay  v.  Wainwright,  ibid.  462.  Osborne  v. 
Duke  of  Leeds,  5  Ves.  369.)  This  question  which  appears 
to  have  arisen  so  often,  and  to  have  been  so  learnedly  and.  ably 
discussed,  in  the  English  courts,  was  equally  familiar  to  the 
civil  law.  The  same  rule  existed  there,  and  subject  to  the 
same  control.  (Dig.  30.  1 .  34.  Dig.  22.  3.  12,  and  the  notes 
of  Gothofrede,  ibid.  Voet,  Com.  ad  Band.  tom.  2.  408.  s.  34.) 
And  Chancellor  D^Aguesseau,  in  his  Pleadings  in  the  Case  of 
the  Heirs  of  Vaugermain,  (  (Euwres,  tom.  2.  21,)  adopts  and 
applies  the  same  rule  to  a  case  arising  under  the  French  law. 
The  civil  law  puts  the  case  altogether  upon  the  point  of  the 
testator's  intention  ;  but  then  if  the  legacy  was  repeated  in  the 
same  instrument,  it  required  the  highest  and  strongest  proof  to 
accumukte  it.  Evidentissimis  probationibus  ostendatur  tes- 
taioreni  mvliiplicasse  Icgatwn  voluisse. 

In  the  present  case,  what  are  the  intrinsic  circumstances  to 
show  a  manifest  intent  of  the  testator  to  multiply  the  legacy  ? 
The  only  material  variation  in  the  two  bequests  is,  that  in  the 
latter  instance,  the  legacy  was  charged  upon  Philip  Vander- 
bergh  in  respect  of  the  real  estate  to  him  devised.  But  this 
aflfbrds  no  evidence  of  an  intention  to  accumulate.  The  infer- 
ence is  the  other  way.  It  was  only  strengthening  the  security 
of  the  legacy  by  means  of  the  charge.  There  was  no  specified 
object ;  there  was  no  assigned  reason,  or  cause,  as  respected 
the  legatees,  for  repeating  the  bequest.  Courts  have  required 
some  new,  or  additional  cause,  for  enlarging  the  bounty,  before 
they  have  held  it  accumulative,  unless  the  words  of  the  will 
clearly  showed  the  intent.  In  a  will,  the  testator  gave  double 
legacies  to  his  daughters,  but  he  added,  in  those  cases,  that 
they  were  "  in  addition"  to  what  he  had  before  given ;  and  the 
master  of  the  rolls,  in  Barclay  v.  Wa4mvright,  said  that  he 
laid  considerable  stress  upon  this,  that  where  the  testator  meant 
addition,  he  expressed  it     The  whole  will  denotes  throughout, 
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NGW-yoRK.  a  carefol  and  studied  apportionment  of  the  testator's  estate 

May,  1813.     among  his  children,  according  to  his  opinion  of  their  wants  and 

^*"^^^^J[^^  circumstances;   and  he  imposed  several  trusts  and  charges, 

V.  ^probably  with  a  view  to  greater  accuracy  in  the  partition  of 

ABUBvnv,    j^jg^  estate.     He  appoints  four  sons  executors,  but  he  charges 

[*160]       his  funeral  expenses  upon  three,  and  his  debts  upon  two  of 

them.     A  small  variation  in  the  direction  as  to  payment  will 

not  alter  the  construction.     In  Halford  v.  Wood,  (4  Ves.  76,) 

the  legacy  was  an  annuity  of  thirty  pounds  for  life,  and  in  the 

one  instance  it  was  declared  to  be  payable  quarterly,  and  in 

the  other  instance,  the  will  was  silent  as  to  the  payment,  and 

yet  it  was  not  held  accumulative.     So,  also,  in  Greenwood  v. 

Greenwood,  (1  Bro.  31.  n.,)   the  one  legacy  was  simply  to 

Mary  Cook  ^^  for  her  own  use  and  disposing,  notwithstanding 

her  coverture ;"  and  yet  Lord  Bathurst  decreed  that  she  was 

entitled  to. one  legacy  only. 

As,  then,  the  substituted  legacy,  in  this  case,  has  been  paid 
by  the  devisee,  on  whom  it  was  charged,  the  defendant  is  en 
titled  to  judgment.  Judgment  for  the  defendant. 


The  People  against  Washburn. 
Wnereii.was      IN  error  from  the  General  Sessions  of  the  Peace  of^  Clinton 

indicted  for  ai(K  ^^iiTifir 
Ing  and   assist-   COUniy. 

vAjT  to  escape  The  defendant  was  indicted,  at  the  General  Sessions  of  the 
r!*"il.t°^om-  Peace  in  the  county  of  Clinton,  for  aiding  and  assisting  to 
milled  "'on  sus-  escapc  out  of  gaol,  ouc  Peter  Mandeville,  committed  <*on 
!!cen"accessary  suspicion  of  having  been  accessary  to  the  breaking  the  house 
to  the  breaking  of  Peter  SaUUv,  Esq.  of  Plattsburgh,  with  intent  to  commit 

thp  bouse  of  S.,  felonv^^ 
Willi   intent    to  **?*""/• 

commit  a  fei-  Z.  R.  Shepherd,  for  the  defendant,  objected,  1.  That  the 
heldj  that  *the  indictment  was  bad,  as  it  did  not  show  a  proper  court  and 
defendant  was  jurisdiction  in  the  sessions.  (2  Hatok.  P.  C  252.)  It  is  said 
Snder'"t£'^au  ^o  be  held  "before  the  justices  of  the  peace  of  the  people 
me,  (WW. 24 1.  of  the  state  of  New-iork,  the  peace  of  the  county  of 
R^uS^L^m,  (^ii^on  to  keep,"  &c.  instead  of  following  the  usual  form, 
684])  because  and  according  to  the  act,  "  assigned  to  keep  the  peace  of  the 
wn^i'wM^not  P^ple>  &,c-  in  the  county."  The  justices  are  not  appointed 
committed  un-  and  assiguod  to  keep  the  peace  of  the  county,  but  to  keep  the 

and*°^  ^rtSfn  P®^^®  ^^  ^^^  P®<>P'e  '^^  ^^^  COUUty. 

charge  of /eh-  2.  To  support  this  indictment,  it  is  essential  that  it  should 
'*^'  state  that  the  prisoner,  whom  the  defendant  assisted  to  escape, 

was  committed  for  a  felony. 
[  *  161  ]  ''^Instead  of  averring  the  fact,  the  indictment  sets  forth  the 

warrant,  in  hoc  verba,  on  which  Mandeville  was  committed ; 
and  it  charges  a  misdemeanor,  or  trespass  only,  not  ^felony. 

Savage,  (District  Attorney,)  contra,  contended  that  it  was 
sufficient  if  the  indictment  stated  that  the  court  was  held  be- 
fore the  justices  of  the.  peace  of  the  county.  It  is  not  neces- 
sary to  state  that  they  are  assigned  to  keep  the  peace  of  the 
134 


Dtxr. 


OF  THE  STATE  OF  NEW-YORK,  161 

people.     (3  Bac,  Abr.  115.     Indictment,  1.    2  Hawk.  F.  C.  new-york. 

25.   S.  124—128.)  .  May,  1813. 

The  warrant  must  be  understood  as  charging  MandevUle  as  ^"^morgaiT^ 
being  accessary  to  a  burglary ;  and  if  so,  it  was  a  felony.     It  v. 

is  enough  that  the  prisoner  was  committed  on  a  suspicion  of  a        '^ 
felony,  for  it  is  a  lawful  commitment-.     (3  Hawk.  JP.  C  243. 
I  H.  P.  C.  610.     2  Co.  Inst.  592.) 

Per  Curiam.  The  indictment  was  under  the  statute,  which 
makes  it  an  offence  punishable  in  the  state  prison,  for  aiding 
a  prisoner  to  escape,  detained  for  any  felony  whatsoever. 
Here  was  no  felony  charged  in  the  warrant  of  commitment  of 
MandevUle.  The  house  might  have  been  an  ashrhouse  of 
P.  Sailley,  and  the  attempt  in  the  day-time;  and  it  would  not 
be  felony  for  the  mere  attempt.  The  charge  was  not  burglary, 
[t  might  have  been  only  a  trespass :  and  then  it  was  but  a  st^- 
pidon  of  being  accessary.  Clearly  the  defendant  was  not 
indictable  and  punishable  under  the  statute,  for  the  prisoner 
was  not  committed  under  any  distinct  and  certain  charge  of 
felony.     The  judgment  must  be  reversed. 

Judgment  reversed. 


Morgan  and  Smith  against  Dyer. 

THIS  was  an  action  of  debt  on  a  judgment,  obtained  in  the  Au  objection 
Court  of  Common  Pleas  of  Washington  county,  in  1804.  The  X^Jn^'^o^n- 
declaration  was  filed  in  May  term,  1811 ;  and  an  imparlance  uance  that  it 
give/i  to  August  term,  when  the  defendant  pleaded  nul  tiel  "^^  ^^^  pJ^^^ 
record ;  a  replication  joined  issue  thereon  ;  a  day  was  given  time,  cannot  be 
to  the  next  October  *term,  to  bring  in  the  record,  &c.  and  [*162] 
continuances  were  entered  from  term  to  term,  until  October  taken  advan- 
term,  1812,  and  in  the  vacation  following  the  defendant  plead-  {SffnUff,  on  de- 
ed,  that  since  the  last  continuance,  to  wit,  on  the  24th  Sep-  murrcr/  but  it 
tember,  1811,  being  an  insolvent  debtor,  within  the  meaning  oli^'moti^on"^^^^^^ 
of  the  act,  passed  the  3d  April,  1811,  the  commissioner  under  aside  the  plea, 
the  act,  for  the  county  of  Onondaga,  being  interested  as  a  ever'^?be**dil- 
creditor,  the  defendant  presented  his  petition,  &c.  to  the  first  cretion  of  the 
judge  of  the  Court  of  C.  P.  of  the  county,  which  petition,  and  gucr'a°J?el'w 
all  the  documents,  were  duly  filed  in  the  office  of  the  clerk  of  not,  after  more 
the  court ;  and  such  proceedings  having  been  had,  &c.  that  J-Jfu"  nce^  '^be^ 
the  said  judge  being  convinced  that  tlie  defendant  was  an  in-  tween  the  time 
solvent  debtor,  &c.  and  that  the  defendant  had  conformed  in  J^^  Xa^arose^ 
all  things  to  the  act,  &c.  he  granted  to  the  defendant  a  dis-  and  the  putting 
charge,  &c.  which  was  set  forth  verbatim,  and  recited  all  the  ^^^^Sea^of'a 
proceedings  regularly  under  the  act.  This  plea  was  verified  discharge  under 
by  aflSdavit.  The  plaintiffs  demurred  to  the  plea,  and  the  de-  ^^^^  o/Ti""*^* 
fendant  joined  the  de^nurrer.  April,     isii, 

J.  Russel,  in  support  of  the  demurrer,  contended  that  as  ^^S^^^%' 
several  terms  had  intervened  between  the  time  of  granting  the  dtc.)  must*  set 
discharge  and  the  pleading  it,  the  plea  was  bad.  (See  S.  C.  ^^ugh'^t^^^ve 
9  Johns  Rep.  255.)     The  fact  relied  on  ip  such  a  plea,  must  the  judge  who 
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NEW- YORK,  be  pleaded  before  a  term  intervenes  ;  (3  BL  Com,  317  ;)  and 

May,  1813.     j^g  validity  is  to  be  tested  on  demurrer  only,  for  the  court  being 

^""moroaT^  bound  to  receive  the  plea  when  verified  by  affidavit,  will  not 

^.  set  it  aside  on  motion.     (3  Term  Rep.  554.) 

Dyer.  rpj^^  ^j^  j^  ^gg^ntially  bad,  as  it  does  not  appear  that  the 

-grants  the  dis-  magistrate  who  granted  the  discharge,  had  jurisdiction.     (1 

'^ciifS;  ^Tnd  Johns.  Rep,  90.     7  Johns.  Rep,  70.)     It  ought  to  have  stated 

such  plea  must  that  the  defendant  had  resided  thred'  months  previous  to  pre- 

defendaiu  harse^^^^^g  ^is  petition,  in  the  county  of  Onondaga,  otherwise  the 

been  an  inhab-  judge  had  no  jurisdiction. 

iSSlty  for  three  Again,  if  the  judgc  had  jurisdiction,  he  exceeded  it.  For 
months  preced-  the  act  {ses8.  34.  c.  123.  s.  1)  authorizes  him,  on  being  satis- 
ISf  Se  ^uTon',  fi®^  t*>at  thepetitionerhas  conformed  to  the  act,  &c.  to  order 
or  that  he  was  an  assignment  of  his  estate,  excepting  such  articles  of  wearing 
!rom"y7o"hei!  apparel,  and  bedding,  and  such  tools  of  his  trade,  as,  in  his 
wise,  'it  is  opinion,  are  reasonable  for  the  petitioner  to  retain,  and  also 
bad.(i)  ^1^^  j^^j^g  ^^  accoutrements  of  the  petitioner  required  by  him 

(\)  Cleveland  ^"  ^^^  militia.  The  discharge  states  that  the  judge  excepted 
V.  Ro,srera,  6  such  articles  of  wearing  apparel,  &c.  arms  and  accoutrements 
4^!^^ltS^c  ^  ^^  thought  necessary  for  the  petitioner  and  his  family  to 
V.  'APCrea,  1  retain.  Any  excess  of  jurisdiction  will  vitiate  the  whole  dis- 
^v.^1^6  charge.  {Willies'  Rep.  199.  416.  8  Term  Rep.  424.  1 
Cowen't   Rep,  Salk,  273.     Cowp.  640.) 

[  *  163  ]  ^Randall  and  N.  Williams,  contra,  contended  that  the  plea 

23i.  Grisicoid  having  been  put  in,  nunc  pro  tunc,  by  leave  of  the  court,  it 
Co^l? CmL«S  ^^^^  ^  considered  as  pleaded  in  proper  time.  Besides,  the 
J2«p.97.  Ai£x-  party  cannot  avail  himself  of  this  objection  as  to  the  time  of 

n%tw  ^]&  pJ^^^^ingj  oi^  demurrer. 

218.    Barhyai      The  discharge  states  that  the  defendant  presented  to  the 

v.^ciote.nu^  judge  a  true  account  of  the  suits  on  which  he  was  then  im- 

veu'v.  Keiiocrff,  prisoned  or  impleaded,  with  the  names  of  the  plaintiffs,  &c. 

Sfiifc?*v '  i^  ^^  ^^  ^^^  necessary  for  the  defendant,  in  his  plea,  to  state 

bins,  n  iwrf.  that  he  was  a  resident  in  the  county  for  three  months  preced- 

*^-  ing  the  presenting  his  petition  ;  that  being  required  only  by 

the  proviso  in  the   same  section  of  the  act.     It  is  for  the 

plaintiff,  if  he  means  to  avail  himself  of  the  prorwo  as  against 

the  defendant,  to  state  it,  by  way  of  replication.     (4  Johns. 

Rep.  306.     1  Ld.  Raym.  119.     1  Stra.  1103.     1  Term  Rep. 

141.) 

The  allowance  as  to  wearing  apparel,  arms,  &c.  is  referred 
to  the  opinion  and  discretion  of  the  judge  ;  if  too  much  was 
excepted,  the  surplus  will  belong  to  the  assignees.  This  is  not 
a  matter  that  can  vitiate  the  proceedings. 

Per  Curiam.  The  proper  course  for  the  plaintiff,  if  he 
wishes  to  avail  himself  of  the  objection,  that  the  plea  was  not 
pleaded  iii  season,  is  by  motion  to  set  it  aside,  and  not  by  de- 
murrer. On  demurrer,  this  court  are  to  judge,  from  the  plea 
itself,  whether  it  is  sound  in  form  or  substance,  and  not  wheth- 
er it  was  put  in  within  the  regular  time  for  pleading  such  a 
plea.  It  rests  in  the  discretion  of  the  court  to  receive  it,  or 
not,  even  after  more  than  one  continuance  between  the  time 
that  the  matter  of  the  plea  arose,  and  the  coming  in  of  the 
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Jacksoh 

V. 

Wheeler. 


plea,  and  this  discretion  will  be  governed  by  circumstances  ex-  new- YORK 
trinsic,   and  which  cannot  appear  on  the  face  of  the  plea.     May,  I813. 
(Bancker  v.  Ash.  9  Johhs.  Rep.  250.    Morgan  v.  Dyer,  9 
Johns.  Rep.  255.) 

But  the  plea  is  intrinsically  bad  in  not  setting  forth  matter 
enough  to  give  the  first  judge  of  the  county  of  Onondaga  ju- 
risdiction in  the  case.  To  have  given  him  that  jurisdiction, 
under  the  act  of  the  3d  of  AprU,  1811,  it  ought  to  have  been 
stated  that  the  defendant  had  been,  for  three  months  preced- 
ing the  petition,  an  inhabitant  of  that  county,  or  that  he  was 
in  prison  there.  The  imprisonment  upon  civil  process  was  a 
fact  that  must  have  existed,  to  entitle  the  insolvent  to  petition, 
and  the  judge  to  act  upon  it.  It  has  always  been  held  to  be 
essential  that  the  plea  should  state  sufficient  to  show  that  the 
judge  was  authorized  to  proceed,  and  if  that  be  done,  then 
the  discharge  would  be  evidence  of  the  subsequent  *proceed-  [*  164 1 
ings.  (Service  v.  Heermance,  1  Johns.  Rep.  91.  Frary  v. 
Ihxkin,  7  Johns.  Rep.  75.) 

The  plaintiff  is,  accordingly,  entitled  to  judgment,  with 
leave,  however,  to  the  defendant,  to  amend  his  plea,  on  pay- 
ment of  costs,  and  the  plaintiff  may,  thereupon,  if  he  pleases, 
discontinue  without  costs. (a) 

(a)  The  same  judgment  was  fiven  in  the  case  of  Boardman  against  IveSf  which  was 
an  action  of  assumpsit;  the  defendant  pleaded  rum  assumpsit ;  and  afterwards  put  in  a 

flea  puis  darrein  continuance^  of  his  discharge  under  the  insolvent  act  of  the  3d  April^ 
811,  before  the  commissioners  in  Onediu  county.    The  defendant  replied  that  the  dis- 
charge was  obtained  by  fraud,  to  which  there  was  a  demurrer  and  joinder. 

On  the  argument,  tlic  counsel  for  the  plaintiff  admitted  that  the  replication  could  not 
be  supported,  but  relied  on  the  plea  beitig  bad,  and  stated  the  saine  objections  as  were 
made  to  the  plea  in  the  above  case  of  Morgan  S^  SmUh  v.  Dyer.     Gristoold  v.  National 
hu.  Co.,  3  Cotoen^s  Rep.  97. 
8Ul,  for  the  plaintiff. 
Randall  and  N.  Williams ^  for  the  defendant. 


Jacksox,  ex  dem.  Bonnell  and  axothee,  against 
Wheeler. 

THIS  was  an  action  of  ejectm«it,  brought  to  recover  the 
possession  of  lot  No.  seventy-two  in  the  township  of  Aurelius^ 
in  the  county  of  Cayuga.  The  cause  was  tried  at  the  Cayu- 
ga circuit,  in  June,  1812,  before  Mr.  Justice  fencer.  [See 
Jackson,  ex  dem.  Bonnell  v.  Sharp,  9  Johns.  Rep.  163.] 

The  plaintiff  gave  in  evidence  a  patent  for  the  lot  in  ques- 
tion, to  John  Bonnell,  one  of  the  lessors,  dated  8th  July,  1790. 

The  defendant  then  gave  in  evidence  a  deed  from  John 
Bonnell  to  him  and  fourteen  others,  dated  29th  September, 
1808,  for  the  consideration  of  five  hundred  dollars,  conveying 
all  his  right  and  title  to  the  lot  in  question.  The  deed  did  not 
contain  the  usual  covenants,  but  only  a  warranty  against  the 
grantee  and  his  heirs,  and  expressly  agreeing  that  the  grantor 
and  his  heirs  should  not  be  responsible  for  the  title.  It  was 
executed  in  Virginia ;  Joseph  Grover  and  others  were  witnes- 
ses, and  was  recorded  the  12th  October,  1808. 
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NEW  .YORK,      The  plaintiff  then  produced  in  evidence  a  deed  for  the  same 
May,  1813,     j^j  *froin  John  Bonnell  to  Amasa  Goodyear,  another  lessor, 
"^"jacksoiT^  dated  the  11th  September,  1807,  and  recorded  the  25th  ^i>rii, 
^  V.  1811. 

M'^HEELER.        John  Haring,  a  witness,  testified,  that  he  was  employed  by 
I80t.         w,  Stephen  Thorn  and  Joseph  Grover  to  go  to  BonneU,  who 
•esTronafter^.',  l»ved  in  Virginia,  to  get  a  deed  for  the  settlers ;  and  Bonnell 
and  in  March,  told  him  that  he  had  sold  the  lot  to  Goodyear y  and  refused  to 
veyed  ^  ^w,  Sell  it  to  the  witness  on  that  account ;  and  the  witness,  on  his 
the    land    io  return,  informed  his  employers  of  BonneWa  answer.     Grover 
guestion^^  _^^,  aftey^.^rds  went  to  Virginia  and  procured  a  deed, 
patentee  of  the      Joseph  Parish  went  into  possession  of  part  of  the  lot  on  the 
a,Vd^d%*a^  1st  April,  1805,  Under  a  written  agreement  with  Grover,  as 
led  11th  'sep-  agent  of  Thorn;  he  had  been  in  possession  a  year  or  two  br 
elf  alld^ner^  ^^^^'     WlieeUr  came  into  possession  after  Parish, 
wards,  on  the      By  the  agreement  between  Thorn,  by  his  attorney.  Grovel 
I808^^on^ed  ^"^  Parish,  the  former  was  to  convey  twenty-five  acres  of  the 
the  same   lot,  lot,  by  a  Warranty  deed,  for  the  consideration  of  one  hundred 
deed,   T'w.  and  twelve  dollars  and  fifty  cents. 

and  others.  The  powcr  of  attorney  from  Thorn  to  Grover  was  dated  the 

of^4ectment°  "^^h  April,  1805,  and  recorded  in  the  ofllice  of  the  clerk  of  the 
on  the  demise  county,  the  17th  October,  1806.  It  recited  that  Thorn  was 
against *i^.,^t  seised  in  fe§  of  lot  No.  seventy-two,  except  the  survey  of  fifty 
was  held  that  acrcs,  and  authorized  Grover  to  sell  the  same  in  fee-simple, 
oflanTwriS"  With  covenant  of  warranty. 

verse  at  the  The  defendant  read  in  evidence  a  deed  from  Thorn  to  Ed- 
d"ed  from  R  '^^^^  Wheeler,  dated  the  29th  March,  1806,  conveying  two 
to  G.,  the  iitii  parcels  of  the  lot,  containing  two  hundred  and  fourteen  acres, 
fsoT^'^lch  de-  ^"^  including  the  premises  in  question ;  also  a  deed  from  Ed- 
atroyed  the  ef-  Ward  WheeUr,  of  the  same  date,  to  the  defendant,  for  fifty 
dSd  and  that  ^^^^^^  including  the  premises  in  question, 
the  '  plaintiff  The  defendant  also  gave  in  evidence  a  deed,  dated  18th 
T^ex  7n  'he  Octobcr,  1808,  from  Wheeler  and  fourteen  others,  the  grantees 
demise  of  B,  named  in  the  deed  of  Bonnell  of  the  29th  September. 
^i^ld^b^^s  ^'  ^*  ^^i^l^^on,  a  witness  for  the  defendant,  testified,  that 
subsequent  '  he  had  showu  the  lot  to  Joel  Goodyear,  six  years  ago,  and  the 
and1)thers  (iT  ^^^^^^^^  settlements  on  it,  and  mentioned  the  name  of  the 

soldier  who  drew  the  lot,  and  that  the  title  was  disputed. 
(1)  Jacks&n  Joel  Goodyear  made  the  contract,  and  procured  the  deed  of 
2*  Wend^t^\  ^^^  ^^^^  September,  1807,  from  Bronnell  to  Amasa  Goodyear 
641.  ^^acksln,  A  vcrdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
Ihr  ^^°J*  ^a-  ^^  ^^^  court  on  a  case  containing  the  above  facts. 
ters,  n'johjis.  Cady,  for  the  plaintiff,  relied  on  the  decision  in  the  case  of 
^^*^x' dcm  ^^^^^^^i  ^^  dem.  Bonnell  v.  Sharp,  (9  Johns,  Rep,  163,)  as 
Befden        "v!  conclusivc  in  the  present  case. 

[  *  166  I  *J'  Russel,  contra,  insisted  that  there  were  several  facts  in 

Thomas,  16  the  present  case,  as  to  the  adverse  possession,  which  distin- 
l^«.293.         guished  it  from  that  of  Jackson,  ex  dem.  Bonnell  v.  Sharp; 

and  he  cited  Jackson,  ex  dem.  Dunbar  v.  Todd,  (6  Johns. 

Rep,  257,)  Jackson,  ex  dem.  Burr  and  another  v.  Sherman, 

(6  Johns.  Rep.  19,)  Jackson,  ex  dem.  Humphrey  v.  Given, 

(8  Johns,  Rep,  137.) 
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Per  Curiam.  This  case  has  been  supposed  to  be  governed  NEW-york, 
by  that  of  Jackson  v.  Sharp,  (9  Johns,  Rep.  163,)  which  re-  J^^:^^ 
lated  to  part  of  the  same  lot,  but  there  is  a  material  difference 
between  the  two  cases,  as  to  the  evidence  of  adverse  posses- 
sion, when  Bonnell  conveyed  to  Goodyear ;  and  it  appears 
in  this  case  to  be  made  out  so  clearly  as  to  be  sufSci^nt  to 
destroy  the  operation  of  that  deed. 

The  point  is,  whether  the  defendant  did  not  hold  adversely 
to  any  existing  right  in  Bonnell,  on  the  11th  September,  1807, 
when  Bonnell  conveyed  to  Goodyear.  Parish  appears  to 
have  been  the  earliest  occupant  of  the  premises,  and  he  enter- 
ed without  title  or  claim  ;  but  on  the  1st  April,  1805,  he  ac- 
cepted of  an  article  of  agreement  from  Grover,  as  attorney  to 
Thorn,  to  convey  twenty-five  acres  of  the  lot  by  a  warranty 
deed,  and  Grover  had  a  letter  of  attorney  from  Thorn,  dated  in 
1805,  which  recited  that  Thorn  was  seised  in  fee  of  the  lot  No. 
seventy-two,  and  it  authorized  Grover  to  convey  the  same  in  fee ; 
and  this  power  was  recorded  in  the  clerk's  office  of  the  county 
on  the  17th  of  October,  1806.  Thorn  conveyed  part  of  the 
lot,  including  the  premises,  to  Edward  Wheeler,  by  deed 
dated  the  29th  of  March,  1805,  and  Edward  Wheeler,  hy  deed 
of  the  same  date,  conveyed  the  premises  to  the  defendant.  At 
the  time,  then,  of  the  conveyance  from  Bonnell  to  Goodyear, 
the  claim  of  Thorn  to  the  premises  by  title  in  fee,  appeared  by 
his  letter  of  attorney  then  on  record,  and  the  defendant  was  in 
possession  under  a  deed  from  Thorn. 

If  this  adverse  possession  was  sufficient  to  destroy  the  effect 
of  the  deed  to  Goodyear,  the  plaintiff  cannot  recover  under 
the  demise  of  JSouTieH  himself;  for  his  deed  to  the  defendant 
and  others,  subsequent  to  that  to  Goodyear,  is  enough  to 
estop  him,  and  the  case,  in  this  respect,  comes  precisely  within 
the  decision  of  Jackson  v.  Demont.  (9  Johns.  Rep.  55.)  The 
defendant  is,  accordingly,  entitled  to  judgment. 

Judgment  for  the  defendant. 


*Van  Steenbergh  against  Kortz.  [  *  167  ] 

THIS  was  an  action  of  slander,  brought  against  the   de-     in  an  action 
fendant,  for  charging  the  plaintiff  with  having  sworn  falsely,  cLrrinff^'  the 


and  having  committed  perjury,  in  swearing  out  three  attach-  piaintir  with 
ments,  in  three  suits,  before  a  justice,  under  the  act  for  the  re-  ^gjj|  ^^^J 
covery  of  debts  to  the  value  of  twenty-five  dollars,  in  which  committed  per- 
suits  the  above  parties  were  plaintiff  and  defendant.  The  ^"7'J,?  ^Z^^* 
cause  was  tried  at  the  Ulster  circuit  m  JSovember,  1812.  The  tachment^  &c. 
words  charged  in  the  declaration  were  proved,  and  as  all  hav-  ^?(?'®  ?J^i^^® 

-P  ,.  ,  ,  iti         i»»/T»t         **'  ^***  peace,  it 

mg  mimediate  relation  to  the  oaths  taken  by  the  plamtin  be-  was  held,  that 
fore  the  justice,  who  was^a  witness,  and  testified  that  three  authiriwd^^the 
several  attachments  on  promissory  notes  were  granted  by  him  justiceto  issue 
at  the  same  time,  at  the  instance  of  the  plaintiff;  that  no  other  ^®  sUh^^o^* 
testimony  was  given  but  the  oath  of  the  plaintiff  himself,  who  proof,  *  it  wai 
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NEW.YoaK,  made  oath  to  his  demand,  and  that  he  had  frequently  applied 
May,  181S*  to  the  defendant  for  payment,  which  had  been  refused,  and 
^^^^  that  the  defendant  had  then  gone  to  Newburgh,  as  he  believ 

ed,  for  the  purpose  of  taking  the  benefit  of  the  insolvent  act ; 
that  he  believed  that  he  had  gone  there  to  keep  out  of  the 
way,  to  defraud  his  creditors  and  to  avoid  being  personally 
cation  *to  de-  scrvcd  with  process.  The  witness  considered  the  oath  of  the 
cide    on    the  plaintiff  as    Satisfactory,  and  thereupon    issued  the    attach- 

proof,  and  .^^^^^ 

where  he  took  ments.       ^  ■      , 

the  oath  of  the  The  defendant's  counsel  moved  for  a  nonsuit,  on  the 
was^iot  liegai  gi*ound,  that  the  justice  had  not  competent  authority  to  ad- 
evidence,  this  minister  such  oath  to  the  plaintiff;  and  that  the  words,  as 
ror*  **of^  jSdg-  proved,  were  not,  therefore,  actionable.  But  the  judge  over- 
ment,  and  not  ruled  the  motion.  The  defendant  went  into  evidence  to 
jVisdfc*don,and  P^ovc  that  the  oath  taken  by  the  plaintiff  before  the  justice  was 

the  proceeding  false. 

Trroneius'oSy*;      ^hc  jury  found  a  verdict  for  the  plaintiff  for  twenty-five  dol- 

notvoid;  and  lars,  and  ten  cents,  damages. 

?f2^J"f/  o!      A  motion  was  made  to  set  aside  the  verdict  and  for  a  new 

assigned  in  an       .   . 
oath  erroneous-  trial. 

c^ajty  whiie'uTe"  ^'  ^'  Ruggles,  for  the  defendant,  contended  that  the  ac- 
proceedings  re-  tion  would  not  He,  uulcss  the  plaintiff  could  be  indicted  for 
™*|°  ^'«^**"-  perjury.  {Com.  Dig.  Justice,  B.  102.  104. J  To  constitute 
perjury  "  the  oath  must  be  taken  in  a  judicial  proceeding,  be- 
(1)  Vide  The  fore  a  competent  jurisdiction,  and  it  must  be  material  to  the 
pZft  5  w^  question  depending.  (1  Term  Rep.  63—69.  1  Sir.  693.) 
dewrkep.  *9.  Then  had  the  justice  power  or  jurisdiction  to  take  the   plain- 

Gen^cU.s  ihJ.  228])  says  "  that  the  justice,  on  application  and  satisfactory 
^use  ^wZ'  P^^^^  being  offered  by  any  creditor,"  &c.  may  issue  an  at- 
deWs  Rep.  475.  tachmcnt. 

[*168]  *In  jBrottm  V.  Hinchman,  (9  Johns.  Rep.  75,)  the  court 

Adkins  V.  Say,  that  proof  means  legal  evidence.  Now  the  party's  own 
R^^^  ^^'  ^  ^^  ^^'  legal  evidence  unless  expressly  authorized  by  statute. 
^^'  The  act  clearly  intends  other  proof  than  the  oath  of  the  credi- 

tor. If  so,  the  justice  exceeded  his  jurisdiction ;  the  oath  of 
the  plaintiff  was  nugatory  and  extrajudicial,  and  so  not  per- 
jury. 

Sudam,  contra.  Taking  the  oath  of  the  party  does  not  ren- 
der the  proceedings  void  ;  it  only  makes  them  erroneous.  An 
oath  erroneously  admitted,  is  not  absolutely  extrajudicial  and 
void  ;  it  is  matter  of  error.  Suppose  on  the  trial  of  a  cause, 
improper  evidence  is  admitted  by  the  judge,  would  not  the 
witness,  if  he  swore  falsely,  be  equally  guilty  of  perjury,  as  if 
the  evidence  had  been  properly  admitted  ? 

The  objection  as  to  the  jurisdiction  of  the  justice,  goes  to 
the  right  of  administering  the  oath.  But  the  act  leaves  it  to 
the  justice  to  decide  as  to  what  is  satisfactory  proof.  He  has 
a  right  to  administer  the  oath  ;  and  if  he  mistakes,  as  to  the 
person  who  is  to  make  it,  it  is  an  error  of  judgment,  not  an 
extrajudicial  act. 

The  amendment  made  by  the  legislature  to  the  fourth  section 
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of  the  act,  si  .ows  that  a  difierent  construction  is  applicable  to  new-york, 
the  twenty-f  rst  section  which  remains  unaltered.     The  fourth     ^^y*  ^^^^• 
section  applies  to  warrants  by  which  the  person  is  to  be  ar-  "vaTstikk^ 
rested:   the    twenty-first   section    authorizes   an   attachment       bbkqh 
against  goods.     This  may  be  a  reason  for  allowing  the  oath  of       korti. 
the  party  in  one  case  and  not  in  the  other. 

P.  RuggleSf  in  reply,  said  he  could  not  see  any  difference 
in  the  language  of  the  two  sections,  that  would  authorize  a 
difference  of  construction.  The  feir  inference  from  the  amend- 
ment was,  that  the  twenty-^first  section  was  to  remain  as  be- 
fore, and  the  principle  laid  down  in  Brown  t.  Hinchman  was 
applicable. 

There  is  no  ground  in  this  case,  for  the  distinction  between 
an  erroneous  and  a  void  act.  When  a  justice  does  an  act  not 
authorized,  it  is  absolutely  void.  .(Cotop.  140.  7  Johns. 
Rep.  96.) 

Per  Curiam.  The  justice. had  authority  to  administer  an 
oath  in  the  case  stated,  and  the  oath  administered  was  in  a 
judicial  proceeding.  The  error  consisted  in  granting  the  at- 
tachment upon  the  oath  of  the  creditor  applying.  The  statute 
(sess.  31.  c.  204.  s.  21.  [2  Bev,  iS^a^ 228]) directed  the  attach- 
ment  to  issue  ^^  on  appUcation,  and  satisfactory  proof  being 
(^ered  by  the  creditor,"  and  according  to  what  *was  said  by  [  *  169  ] 
this  court  in  Brown  v.  Hinchman,  (9  Johns.  Rep.  75,)  the 
proof  here  meant  legal  evidence,  which  could  not  be  the  oath 
of  the  party  in  interest,  unless  in  cases  in  which  the  statute 
evidently  permitted  it.  (a)  The  legislature,  by  allowing  in  a 
subjpquent  statute,  {sess.  32.  c.  186,)  the  party's  own  oath  in 
a  case  to  which  that  decision  applied,  admitted  that  construc- 
tion to  be  the  true  one.  But  the  amendment  did  not  apply  to 
that  section  of  the  act  under  which  the  oath  in  the  present 
case  was  administered.  We  think,  therefore,  that  the  oath  of 
the  creditor  applying,  was  not  the  "  satisfactory  proof"  in- 
tended by  the  act,  and  that  the  attachment  issued  without  the 
requisite  proof.  It  was,  however,  a  question  within  the  juris- 
diction of  the  justice,  what  was  satisfactory  proof,  for  the  stat- 
ute had  not  defined  it.  He  was,  ex  necessitate^  and  dejure, 
to  judge  and  determine  what  was  to  him  satisfactory  proof; 
and  if  he  made  a  mistake  in  judging  of  the  proof,  as  he  would 
have  done  in  admitting  a  paper  purporting  to  be  a  letter  of  the 
debtor,  without  evidence  of  the  band-writing,  it  was  a  case  of 
error  of  judgment,  and  not  of  excess  of  jurisdiction.  The  case 
of  Smith  V.  Bouchier  (2  Stra.  993)  does  not  appear  to  be  appli- 
cable, for  there  the  custom  bad  prescribed  a  certain  oath,  and 
the  magistrate  did  not  act  upon  the  one  presoribed.  If  the 
justice  here  had  acted  without  taking,  or  exercising  any  dis- 
cretion, or  judgment,  as  to  prodf,  the  case  would  have  applied. 
There  are  many  cases,  in  the  course  of  judicial  proceedings,  in 
which  it  is  proper  and  necessary  to  take  the  party's  own  oath, 
and  the  justice  is  authorized  in  many  cases  to  do  so,  but  though 

(a)  See  Terry  ▼.  Fargo,  ante,  114. 
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NEW- YORK,  this  be  not  one  of  those  cases,  it  would  be  rigorous  to  hold  all 
May,  1813  ^  ^j^g  proceedings  void  and  coram  fwnjudice,  so  as,  perhaps,  to 
^"*^^*"^  render  the  parties  conrerned  trespassers.  If  the  proceeding  of 
the  justice  in  the  case  before  us,  in  consequence  of  this  defect 
in  the  proof,  is  to  be  regarded  as  erroneous,  and  not  void,  then 
the- better  opinion  seems  to  be,  that  perjury  may  be  assigned 
in  the  oath  so  erroneously  taken,  and  especially  while  the  pro- 
ceeding stands  unreversed.  (The  King  v.  Sergeant  and  An- 
nie, 1  Vent,  181.     King  v.  WHgU,  1  Sid.  148.) 

The  motion  by  the  defendant,  for  a  new  trial,  ought  there- 
fore to  be  denied. 

Spencer,  J.  dissented.  To  render  the  charge  of  false 
swearing  actionable,  the  false  swearing  must  be  before  a  court 
[  *  170  ]  or  magistrate  *having  legal  authority  to  administer  an  oath. 
The  words  spoken  by  the  defendant  impute  to  the  plaintiff 
both  false  swearing  and  perjury,  but  the  case  shows  that  the 
words  were  spoken  in  reference  to  the  plaintiff's  having  sworn 
out  attachments  against  the  defendant.  If  the  oaths  were  not 
judicially  administered,  the  false  swearing  would  not  be  per- 
jury ;  and  this  depends  on  the  question  whether  the  plaintiff 
himself  could  be  legally  examined,  as  to  the  matters  required 
to  be  proved,  preliminarily  to  the  issuing  the  attachments. 
The  twenty-first  section  of  the  act  {seas.  31.  c.  204)  author- 
izes a  justice  to  issue  an  attachment  on  application  and  satis- 
factory proof  being  offered  by  any  creditor,  that  the  debtor 
has  departed,  or  is  about  to  depart,  from  the  country,  or  is 
concealed,  &c.  The  fourth  section  of  the  same  act  authorized 
the  issuing  a  warrant,  if  the  person  applying  should  prov«,  to 
the  satisfaction  of  any  justice,  that  the  defendant  was  about  to 
depart,  &c.  By  a  subsequent  act,  (jaesa.  32.  c.  186,)  the 
fourth  section  of  the  former  act  is  so  amended,  as  to  authorize 
the  examination  on  oath  of  a  person  applying  ffor  a  warrant,  as 
provided  for  in  the  fourth  section  of  the  former  act.  (Sess. 
31.)  This  court  put  a  construction  on  that  section,  and  held 
that  the  proof  of  the  facts  required  to  entitle  the  party  applying 
to  a  warrant,  could  not  be  given  by  the  plaintiff,  and  though 
that  decision  was  incorrect,  in  consequence  of  our  overlooking 
the  amendment,  the  principles  are  sound,  and  I  think  them 
applicable  to  the  case  of  an  attachment  now  ;  the  alteration  of 
the  fourth  section  specifically  by  a  subsequent  law,  and  not 
applying  that  alteration  to  the  twenty-first  section,  when  the 
same  phraseology  is  used  as  in  the  fourth,  shows  that  it  was 
not  intended  to  apply  to  the  eighteenth  section,  on  the  maxim 
that  expressio  unius  est  exclusio  alterius.  It  follows,  if  this 
reasoning  be  correct,  that  the  justice  was  not  authorized  to 
take  the  oath  of  the  party,  to  prove  the  facts  preliminary  to  the 
issuing  the  attachment ;  and  if  not  authorized,  the  oath  was 
extrajudicial ;  and  if  false,  did  not  amount  to  perjury. 

But  it  was  contended  that  the  proceedings  were  not  void, 
and  that  perjury  may  be  committed,  though  the  plaintiff  was 
illegally  admitted  to  swear  to  the  necessary  fects,  because  the 
justice  judicially  decided  that  he  was  admissible  This  is  spe- 
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•jious  but  unfounded.  In  Miller  v.  Seare  and  others^  (2  B^,  new-york 
Rep.  1145,)  Chief  Justice  De  Grey  held,  with  the  concur-  ^^^-^ 
rence  of  the  other  judges,  "  that  as  to  courts  of  a  special  and  '-^-' 

limited  jurisdiction  having  power  to  hear  and  determine,  a  dis- 
tinction must  be  made.  While  *acting  within  the  line  of  their  r  m\n\ 
authority,  they  are  protected  as  to  errors  in  judgment;  other-  I-  ^ '*^  I 
wise,  they  are  not  protected  ;"  and  he  cited  Dr,  Bouchier^s 
case  and  others,  as  reported  in  2  Stra,  993.  The  defendants 
there  justified  the  imprisonment,  for  that  the  chancellor  and 
scholars  of  Oxford  were  a  corporation,  and  had  power,  by 
custom,  to  hpld  courts  for  personal  actions,  where  either  party 
was  a  scholar,  or  had  the  privilege  of  the  university  ;  that  by 
custom  a  plaintiff  making  oath,  that  he  has  a  personal  action, 
and  that  he  believes  the  defendant  will  not  appear,  but  run 
away,  the  judge  may  award  a  warrant  and  arrest,  and  detain 
him  till  security  is  given.  The  plea  then  stated,  that  Bouchier 
had  the  privilege  of  the  university,  made  a  complaint  to  Ship^ 
pen,  one  of  the  defendants,  the  vice-chancellor,  and  took  his 
oath,  &c.  but  he  swore  he  suspected  the  defendant  would  run 
away,  &c.  and  not  that  he  believed  he  would ;  and  on  account 
of  this  omission  the  court  held  the  justification  ill,  and  the 
judge  and  plaintiff,  and  the  officers  for  joining  with  them, 
were  adjudged  to  be  trespassers.  If  the  court  has  jurisdiction, 
and  proceeds  inverso  ordine,  or  erroneously,  the  judge  is  not 
a  trespasser ;  in  the  present  and  Bouchier* 8  case,  there  was 
a  want  of  jurisdiction.  In  neither  case,  could  the  process  be 
legally  issued,  because  the  proof  required  to  entitle  the  party 
to  it  was  not  given,  and  until  the  proof  wais  given  there  was  a 
want  of  jurisdiction.  The  idea  suggested  on  the  argument, 
that  if  a  witness  be  illegally  admitted  on  a  tuial,  as  for  instance, 
an  interested  witness,  and  he  swears  falsely,  such  false  swear- 
ing would  be  perjury,  is  perfectly  correct ;  for  in  such  a  case 
there  is  a  jurisdiction,  and  the  witness  is  judicially  admitted, 
and,  consequently,  the  oath  is  judicial.  The  distinction  is  be- 
tween false  swearing  before  a  court  to  give  that  court  jurisdic- 
tion, and  before  a  court  which  has  already  acquired  jurisdiction, 
and  errs  in  admitting  a  witness.  In  the  former  case,  it  is  not 
perjury  ;  in  the  latter,  it  is.  I  think  there  ought  to  be  a  new 
trial,  with  costs  to  abide  the  event  of  the  suit. 

Motion  denied. 


*MuRRAY  AND  Ogden  ogainst  S.  Burling.  [  *  172  ] 

THIS  was  an  action  of  trover.  The  cause  was  tried  at  the  ^  j,aving 
New-York  sittings,  in  November^  1812,  before  Mr.  Justice  money  lo  pay 

ct  _  on  account    of 

Spencer.  B.,  at  a  certain 

The  plaintiffs'  counsel,  in  opening  the  cause,  stated  that  the  day,  on  the 
action  was  brought  to  recover  damages  for  the  conversion  of  a  c.^^'oSder  ^ 
promissory  note,  made  by  the  plaintiffs,  partners  in  trade,  raise  the  money 
un^jler  the  firm  of  John  Murray  fy  Sons,  dated  the  26th  of  pJse,*^Sara 
July,  1812,  by  which  they  promised  to  pay,  sixty  days  afler  note,'   payable 

143 


173  CASES  IN  THE  SUPREME  COURT 

KhW'YOiUi,  dale,  to  William  Swan,  or  order,  2,800  dollars  for  ^alue  re- 
^>  3^^'v  ceived  ;  that  it  would  be  proved,  on  the  part  of  the  plaintiffs, 
^"*^'"*"^  by  William  Swan,  that  the  plaintiflfs  having  become  liable,  oh 
certain  bills  of  exchange  endorsed  by  them,  for  the  individual 
and  private  account  of  Swan,  the  payee  of  the  note  in  ques- 
to  B.  and  de-  tion,  vvhicli  bills  had  been  dishonored,  and  for  which  the  plain- 
bi!Sr^and  B.  ^^^  had  giveu  their  own  note,  which  would  become  due  the 
gave  it  toC.  Slst  of  JiiZj/,  SwaUy  dcsirous  to  prevent  the  necessity  of  the 
t^^^^'obtaiT'the  plaintiffs'  advancing  the  money,  which  would  become  payable 
money  on  the  ou  the  31st  oi  July,  on  accouut  of  the  bills,  informed  the 
A,^ind7ay  "h  plaintiffs,  that  the  defendant  had  told  Swan  that  he  (the  de- 
immediateiy  to  feudant)  could  procurc  for  the  plaintiffs,  on  their  note,  from 
ove'^xo^.  ^Bul  Charles  Kauman,  the  brother-in-law  of  the  defendant,  the 
c.  on  receiving  moncy  which  would  be  wanted  by  the  plaintiffs,  on  the  31st 
diaidy^'pS'sTe^d"  <>{  July ;  that  the  plaintiffs  thereupon  made  the  note  in  ques- 
itaway  to  E.,  tion,  ou  the  24th  of  «7ii/j(,  and  delivered  it  to  Swan,  the  payee, 
due''t7iiim  from  ^^  P^ocure  the  money  on  it,  for  the  plaintiffs,  from  Kauman. 
u.  and  c,  as  Swan  Carried  the  note  to  the  defendant,  who  took  it,  and  said 
Sote"^"'hav^ig  ^^  would  immediately  go  to  Kauman  and  procure  the  money, 
been  discount-  and  givc  it  to  Swan,  for  the  plaintiffs :  but  the  defendant,  in 
£.  '  who"*^Jas  ^^^*^  of  taking  the  note  to  Kauman,  immediately  after  receiv- 
igiiorant  of  the  iug  it,  passcd  it  to  Mintum  fy  Champlin,  in  payment  of  a  debt 
Xi^rc!  had  due  to  them  from  the  firm  of  Burling  ^  Swan,  of  which  the 
received  it,  A.  defendant  was  a  partner.  The  note  was  presented  by  Mintum 
np'"^  the"^  !wte  ^  Champlin  to  the  Mechanics'  Bank,  and  discounted  for 
when  it  was  them,  by  the  bank  ;  and  was  afterwards,  when  due,  paid  and 
trr^8*"brouffht  ^^^^  "P  by  tlKi  plaintiffs,  before  the  commencement  of  the 
an   action   of  present  suit,  ami  was  then  in  the  hands  of  the  counsel  for  the 

C?To  rlovei  P'^intiffs. 

damages  for  Upon«this  Statement,  the  defendant's  counsel  moved  for  a 
the  conversion  nonsuit,  1.  Bccausc,  Under  the  circumstances  stated,  an  action 
[  *  173  ]  of  Hrover  for  the  note  could  not  be  supported  ;  and,  2.  Be- 
of  the  note  b>  cause,  if  the  action  was  maintainable,  Swan  was  an  incom 
hSd  thLt  ^hl  pelent  witness  to  prove  the  facts  stated.  The  judge  granted 
action       was  the  motion  on  the  first  ground,  and  the  plaintiffs  were  non- 

maintaina-  «5i,;t^H 

bie.(i)  suiiea. 

A  motion  was  made  to  set  aside  the  nonsuit,  and  for  a  new 

(\)  Reynolds  trial. 

Ctn^^^'p.'m.  Colden,  for  the  plaintiffs.  Trover  lies  for  a  hill  of  exchange, 
Lockujood  y.  bond,  or  promissory  note.  (Salk.  130. 654.  2  Boa.  &f  Pull. 
^,  1  Bid.  453  3  J^^^^  jjgp  432  )  The  note  was  the  property  of  the 
plaintiffs.  It  was  made  by  them,  for  their  own  purposes,  and 
to  raise  money  for  their  own  use.  The  possession  of  t*he  note, 
afterwards,  by  the  defendant,  will  not  be  disputed.  Has  there 
not,  then,  been  a  conversion  of  it  by  him  ?  The  mere  pasring 
away  the  note,  without  any  authority  from  the  plaintiffs,  was, 
of  itself,  a  conversion.  Any  unauthorized  disposition  of  th« 
property  of  another,  is  a  conversion.  (6  Mod.  212.  6  Enst^ 
540.)  Indeed,  here  has  been  not  only  a  legal,  but  an  absolute 
conversion  of  the  property,  by  the  defendant. 

It  may  be  said  that  the  action  o{  trover  will  not  lie,  because, 
at  the  time  the  suit  was  commenced,.the  note  was  in  the  hands 
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of  the  plaintifis.  But  the  return  of  the  chattel  into  the  hands  new-york, 
of  the  original  owner,  after  a  conversion,  does  not  destroy  the  ^^y*  i^**- 
right  to  bring  trovety  because  the  action  is  not  to  recover  the 
thing  itself,  but  damages  for  the  conversion.  (Roll  Abr,  5. 
Traoer,  (L.)  Pkadingy  1.  6  Bac.  Abr.  678.  680.  Trover, 
(A.)  (B.)  6  Mod.  212.  1  Leon.  623.  6  Term  Rep.  248.) 
The  restoration  of  the  property  goes  only  in  mitigation  of  da- 
mages. In  the  present  case,  however,  the  repossession  of  the 
note  by  the  plaintiiBfs  would  not  even  mitigate  the  damages ; 
for  in  order  to  regain  the  possession  of  it,  they  have  been 
obliged  to  pay  to  the  persons  who  were  innocent  holders,  the 
full  amount  of  it. 

Todd  V.  Crookshanks  (3  Johns,  Rep.  432,)  was  an  action 
of  detimte  for  a  note,  after  it  was  paid,  and  the  court  consid- 
ered it  of  no  value,  and  the  action  as  not  maintainable  ;  but 
they  also  said  that  the  note  did  not  belong  to  the  plaintiff,  and 
the  defendant,  who  was  a  co-executor,  might  retain  it  as  a 
voucher.     That  case  is  not  applicable  to  the  present. 

Wells,  contra,  admitted  that  trover  would  lie  for  a  promis- 
.sory  note,  but  he  contended  that  it  could  not  be  brought  by  the 
maker  of  a  note,  payable  to  another.  Trover  will  not  lie  for 
the  mere  non-performance  of  a  contract.  The  defendant  came 
into  possession  of  the  note,  under  a  contract  made  with  Swan, 
in  pursuance  of  one  made  by  him  with  the  plaintiffs.  Sweny 
l»eing  the  *agent  of  \he  plaintiffs,  they  might  maintain  an  ac-  [*  174] 
tion  on  the  contract  against  the  defendant.  The  defendant,  as 
well  as  Swan,  came  rightfully  and  lawfully  into  possession  of 
the  note  under  that  contract.  The  only  evidence  of  a  con- 
version was  the  non-performance  .of  that  contract ;  but  as  that 
does  not,  of  itself,  amount-  to  a  ^orttotw  conversion,  trover  is 
not  maintainable  without  showing  a  demand  and  refusal.  (4 
Esp.  Rep,  154.    ^verin  v.  Keppell.) 

Again,  how  can  it  be  said  that  the  maker  of  a  note,  payable 
to  another,  has  ^ny  property  in  that  note  ?  The  payee,  or  hol- 
der, has  the  property,  till  the  note  is  paid.  When  paid,  the 
note  is  extinct,  and  of  no  value  whatever.  (3  Johns.  Rep. 
432.)  All  the  cases  in  which  it  is  said  that  trover  lies  for  a 
note,  refer  to  an  action  by  the  payee,  or  person  entitled  to  re- 
cover the  money,  not  to  an  action  by  the  maker,  or  person  who 
is  to  pay  it. 

The  plaintiffs  being  in  possession  o[  the  note  again,  there 
can  be  no  conversion,  for  the  conversion  does  not  consist  in 
the  defendant's  receiving  the  money,  but  in  passing  the  note 
away  to  Miniurn  fy  Champliny  in  violation  of  his  contract.  It 
is  true,  in  regard  to  a  chattely  that  trover  lies  for  damages,  for 
the  conversion,  notwithstanding  it  is  restored  before  suit 
brought.  These  damages  are  for  the  use  of  the  chattel,  or  for 
the  inconvenience  the  plaintiff  has  been  put  to,  in  being  de- 
prived of  its  use.  How  is  the  damage,  or  value  arising  from 
the  mere  use  of  this  note  to  be  ascertained  ? 

The  object  of  the  suit  is,  avowedly,  to  recover  the  full  amount 
of  the  note ;  so  that  it  must  be  contended  by  the  plaintiffs, 
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NEW- YORK,  that  for  the  mere  use  of  a  chattel,  they  may  recover  the  full 

May,  1818.     yalite  of  the  chattel,  and  yet  have  it,  at  the  same  time,  in  their 

^'"^J^^;^]^^  possession.     Why  not  bring  an  action  for  the  breach  of  the 

V.  contract ;  or  for  money  had   and  received  to  the  use  of  the 

BuRLiHo.     plaintiffs,  which  would  be  an  adequate  remedy  ? 

Colden/\n  reply,  said  he  could  see  no  difference,  as  to  the 
right  of  action,  between  a  chattel,  and  a  chose  in  action.  The 
defendant  has  made  all  the  use  of  the  note  of  which  the  thing 
was  susceptible.  Because  the  plaintiffs  have  another  remedy, 
it  is  no  reason  why  they  may  not  pursue  the  one  they  have 
thought  proper  to  select. 

Thompson,  J.  delivered  the  opinion  of  the  court.  The 
opening  on  the  part  of  the  plaintiffs,  and  which  was  considered 
by  the  judge  as  insufficient  to  maintain  the  action,  contained 
[*175]  a  statement  *of  facts  showing  the  most  palpable  misconduct 
on  the  part  of  the  defendant.  The  note  in  question  was  drawn, 
and  put  into  his  hands,  on  his  own  suggestion,  that  he  would 
procure  the  money  for  it,  from  Charles  Kauman,  to  answer 
what  he  well  knew  to  be  the  then  necessities  of  the  plaintiffs, 
and  upon  an  express  promise,  on  his  part,  thus  to  dispose  of 
the  note,  and  pay  the  money  to  Swan,  to  be  paid  over  to  the 
plaintiffs.  Instead  of  doing  this,  he  immediately  passed  it  to 
Minturn  fy  Champlin,  to  pay  a  debt  due  from  himself  an<^ 
Swan,  The  note  was  not  put  into  his  hands  under  a  general  au 
thority  to  raise  money  upon  it.  Had  that  been  the  nature  of 
his  trust,  he  might  not  have  exceeded  his  power,  or  violated 
his  duty,  by  passing  it  away  to  any  person  from  whom  he  could 
raise  the  money ;  and  the  conversion  or  breach  of  trust  would 
have  consisted  in  the  misapplication  of  the  money,  and  not  in 
the  act  of  transferring  the  note,  in  which  case  trover  might 
not  have  lain  for  the  note.  But  the  note  was  put  into  his 
hands  for  a  definite  and  specific  purpose,  to  pass  to  Kauman, 
and  any  other  use  of  it  was  a  violation  of  his  trust.  Although 
the  note  was  drawn  payable  to  Swan,  the  defendant  received 
it  as  the  property  of  the  plaintiffs,  for  the  purpose  of  raising 
money  for  them.  The  circumstances  being  all  known  to  the 
defendant,  the  manner  and  form  in  which  the  business  was 
done  cannot  alter  the  substance  and  merits  of  the  transaction. 

Assuming  to  one's  self  the  property  and  right  of  disposing 
of  another  man's  goods  is  a  conversion,  says  Lord  HoU,  in  the 
case  of  Baldwin  v.  Cole,  (6  Mod.  212.)  And  this  principle 
is  adopted  and  sanctioned  by  Lord  Ellenborough,  in  the  case 
of  MCombie  v.  Davies,  (6  East,  540.)  The  defendant  hav- 
ing come  lawfully  into  possession  of  the  note  forms  no  objec- 
tion to  the  action.  This  is  admitted  in  every  action  of  trover, 
which  always  supposes  the  defendant  to  have  come  legally  into 
the  possession  of  the  goods.  It  is  the  breach  of  the  trust,  or 
the  abuse  of  such  lawful  possession,  which  constitutes  the  con- 
version. These  are  familiar  principles,  as  applicable  to  chat- 
tels, and  there  can  be  no  good  reason  for  not  applying  them  to 
choses  in  action.  The  case  of  Syed  v.  Hay,  (4  Term  B^P* 
260,)  contains  principles  applicable  to  the  present  case.  It 
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was  an  action  of  trover  against  a  carrier  for  having  delivered  new-YOEK, 
goods  into  the  possession  of  a  third  person,  contrary  to  orders,     ^^y*  *^^^- 
and  it  was  objected  that  the  action  should  have  been  case  for  ^"'^og^^ji^ 
not  delivering  the  goods,  and  not  trover ;  but  the  objection  was  v. 

not  sustained ;  and  Buller,  J.  said,  "  if  one  man  who  is  intrusted  '^^  ^*'  ^^' 
with  the  goods  of  another,  puts  them  into  the  hands  of  a  third 
person,  contrary  to  orders,  it  is  *a  conversion.  As  if  a  man  [  *  176  ] 
takes  my  horse  to  ride,  and  leaves  it  at  an  inn,  that  is  a  con- 
version, for  though  I  may  have  him  by  sending  for  him,  and 
paying  for  his  keeping,  yet  it  brings  a  charge  upon  me."  It  is 
this  charge  which  is  to  regulate  the  damages ;  but  whether  it 
be  more  or  less  cannot  vary  the  question  as  to  the  conversion. 
If  the  charge  was  to  the  full  value  of  th^  horse,  it  would  still 
be  a  conversion.  Suppose  the  note  in  question  had  been 
pledged  for  a  small  sum  of  money,  much  below  the  face  of  it, 
and  the  plaintiffs  had  redeemed  it,  by  paying  the  pledge,  would 
not  an  action  of  trover  have  lain  for  the  damages  ?  Whether 
the  party  has  to" pay  more  or  less,  to  get  back  his  property,  does 
not  alter  the  principle,  as  to  the  form  of  action. 

That  the  plaintiffs  have  paid  up  their  note,  and  have  it  now 
in  their  possession,  is  no  objection  to  maintaining  trover  for  the 
damages  sustained  by  the  conversion.  It  is  every  day's  prac-  • 
tice  to  sustain  this  action  for  the  injury  suffered,  although  the 
owner  has  repossessed  himself  of  his  property.  (2  Esp.  N,  P. 
190,  191.)  The  note  went  into  the  defendant's  hands  as  the 
plaintiff's  property,  and  it  is  the  misuse  or  disposition  of  it, 
contrary  to  orders,  that  constitutes  the  cause  of  action.  It  is 
no  answer  to  say  that  the  plaintiff  has  a  remedy  by  an  action 
for  the  money.  There  are  many  cases  in  which  a  party  has  an  . 
election  of  actions  ;  as  if  I  intrust  a  man  with  my  horse  to  ride, 
and  he  sells  him,  I  may  bring  trover  against  him  for  the  horse, 
or  affirm  the  sale,  and  bring  an  action  for  the  money.  The 
defendant  comes  with  an  ill  grstte  to  turn  the  plaintiffs  round 
to  another  form  of  action,  which  may  better  accommodate  his 
own  views.  It  is  a  sound  maxim,  that  no  man  shall  found  any 
claim  or  defence  upon  his  own  iniquity.  There  cannot  be  a 
doubt  but  that  the  defendant  is  liable  in  some  form  of  action, 
and  we  see  no  objection  to  maintaining  trover. 

The  court  are  of  opinion  that  the  nonsuit  ought  to  be  set 
aside.  Rule  granted. 


*OGDj:ir  AND  Murray  against  The  New-York  Fire      [*"  i  W] 
Insurance  Company. 
The  Same  against  The  Same.     ^ 

THESE  were  actions  of  assumpsit,  on  two  policies  of  insu-  A  detention 
ranee,  one  on  ship,  the  other  on  freight.  The  ship,  called  deAiTrembarl 
the  Canton,  was  valued  at  20,000  dollars,  and  the  freight  at  go  of  the  UnU- 
15,000  dollars.  The  policy  was  dated  the  2Ist  March,  1812.  ^  ^jS^t^ibte 
The  voyage  insured  was  at  and  from  Charleston  to  LiverpooL  cause  of  aban- 
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ffEW-YORK,  The  ship  being  in  safety  at  Charleston,  with  a  full*  cargo  on 
^^2^^5Jf^  board,  and  ready  for  sea,  on  the  3d  April,  1812,  was  ckared 
Oo0«H       ^v^>  <^d  ^®  °^^^  ^^y  ^^  ^U  ^iih  an  intention  of  proceeding 
V.  on  her  voyage,  and  dropped  down  the  river,  but  was  obliged  to 

Fire  iv§.  Co.  ^^^j^jg  ^^  anchor  at  Rebellion  Roads,  about  half  way  between 
donment.    Af-  the  city  and  the  bar,  on  account  of  adverse  winds,  by  which 
roem'for  afrtai  ^^^  ^^  detained  until  the  10th  of  April,  when  she  was  boarded 
loss,  if  a  sale  by  the  officer  of  the  customs,  and  informed  of  the  embargo 
dsar^  '"**C  laid  by  the  United  JSates,  and  that  she  could  not  be  allowed  to 
comes  necessa-  proceed  on  her  voyage.     On  the  20th  of  April,  the  ship  and 
3«LnOTSfcM-  cargo,  being  still  detained  by  the  embargo,  the  pkuntiife  aban- 
not  purchase  it  doncd  vessel  and  freight  to  the  defendants,  who  refused  to  ac- 
el^l  ^^ihSSt  c®P*  ^^^  ^^^^  5  ^^^  ^h®  vessel  being  detained  until  after  the 
a  waiver  of  the  commencement  of  the  present  war  with   Great  Britain,  the 
STghTe^^his  plaintiffs,  on  the  2d  Jtrfy,  1812,  gave  notice  to  the  defendants, 
nven  notice  to  that  unlcss  they  accq>ted  the  abandonment,  and  agreed  to  pay 
th^  'SJT'and  *1^®  plaintiffs  as  for  a  total  loss,  they  should  cause  the  cargo  to 
piaceofsaie.(i)  be  discharged,  and  the  vessel  to  be  sold  at  Charleston,  for  the 
benefit  of  whom  it  might  concern,  on  the  twenty-third  of  the 
Pacijic^^Co.  same  month.     The  plaintiff  not  having  received  any  commu- 
1  Wend.  Rep.  nication  from  the  defendants,  in  consequence  of  such  notice, 
pte  Suf^Co.'  caused  the  vessel  to  be  sold  at  Charleston,  pursuant  to  the 
12  Johns.'  Rep.  uoticc,  and  at  such  sale,  she  was  purchased  by  one  Stynets  for 
26,  in  Error,      ^j^^  plaintiffs,  by  their  direction  and  authority,  for  6,300  dol- 
lars ;  and  she  was  immediately  thereafter  chartered   by  the 
plaintiffs  to  one  Buckley,  for  a  voyage  fi'om  Charleston  to  Ca- 
diz, and  back  to  a  port  in  the  Unit^  States,  and  has  actually 
proceeded  on  the  voyage,  under  such  charter-party,  which  was 
in  the  usual  form,  and  the  freight  made  payable  to  the  plaintiffs. 
The  ship's  papers  were  not  changed,  but  remained  as  they 
r*1781         ^^T^Q  at  the  time  the  insurance  was  *efrected.     No  communi- 
1*         -I         cation  was  made  to  the  defendants  on  the  subject  of  the  char- 
ter and  employment  of  the  ship,  which  was  worth  the  sum 
insured. 

The  causes  were  tried  at  the  New-York  sittings,  in  Novem- 
ber, 1812,  when  verdicts  were  taken  for  the  plaintiffs,  by  con- 
sent, subject  to  the  opinion  of  the  court,  on  a  case  containing 
the  above  facts,  and  to  an  adjustment,  with  liberty  to  either 
party  to  turn  the  case  Jnto  a  special  verdict. 

Colden,  for  the  plaintiffs.  The  question  as  to  the  embargo, 
after  the  decision  in  the  case  of  M Bride  v.  The  Marine  Insu- 
rance Company,  (5  Johns,  Rep.  299,)  is  not  intended  to  be 
argued  here. 

The  only  question  now  to  be  discussed  is,  whether  the  sale 
and  purchase  by  the  plaintiffs,  after  an  abandonment  and  suit 
brought,  and  notice  of  the  sale,  was  a  waiver  of  the  abandon- 
ment. 

The  only  diff^^nce  between  this  case  and  those  of  Abbot  v 
Broome,  (1  Caines'  Rep.  292,)  and  Walden  v.  Phomix  Insu 
ranee  Company,  (5  Johns.  Rep.  310,)  is,  that  here  the  plain- 
tiffs themselves  became  the  purchasers.  That  circumstance 
alone,  where  the  sale  is  fairly  made  at  public  auction,  cannot 
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make  any  difference.     Due  notice  of  the  sale  was  given  to  the  new-yomc, 
defenilants,  who  might  have  purchased  if  they  had  thought    ^^y*  *^^^ 
proper.     Under  these  circumstances,  the  plaintiffs,  considered  """^oewcH^^ 
even  as  trustees,  might  have  purchased.  ,      v. 

iS.  Jones :  jun.  and  WeUSy  contra.  After  an  abandonment,  ***'  '"**  ^ 
the  assured  becomes  the  agent  of  the  insurer,  and  if  he  repur- 
chases the  property,  it  is  for  the  benefit  of  the  insurer,  who 
may  elect  to  affirm  the  act  of  purchase  or  not.  In  case  of  a 
subsequent  purchase,  if  the  insurer  avails  himself  of  the  ad- 
vantage of  the  purchase,  and  employs  the  vessel  on  his  own 
account,  it  is  a  waiver  of  the  abandonment.  The  case  of 
Saidkr  fy  Craig  v.  Church,  (I  Caines'  Sep.  297.  n.  See 
also  Abbott  v.  Sebor,  3  Johns,  Cas.  457.  S.  P.,)  is  precisely  in 
point.  There  the  master,  who  was  also  part  owner,  not  only 
purchased  the  vessel  on  account  of  the  owners,  but  ihey  fitted 
her  out  and  sent  her  on  another  voyage.  In  the  case  of  Abbot 
V.  Broome,  the  vessel  was  purchased  by  the  agent  of  the  in- 
sured, and  brought  home  a«d  sold  at  public  auction.  There 
was  no  subsequent  employment  of  her  by  the  owners.  The 
assured  did  no  act  to  affirm  the  purchase ;  nor  did  he  appro- 
priate the  vessel  to  his  own  use.  She  was  fe^irly  purchased  at 
public  auction  by  a  stranger,  and  the  court  considered  the  sale 
Bs  made  for  the  benefit  of  the  underwriters ;  and  judgment  was 
given  for  a  total  loss,  deducting  the  proceeds  of  such  sale,  and 
the  homeward  freight  *earned.  These  facts  were  considered  [  *  179  | 
as  materially  distinguishing  that  case  from  that  of  Saidler  fy 
Craig  V.  Church,  which  would,  otherwise,  have  been  in  point, 
and  which  was  recognized  and  confirmed.  The  principle  of 
that  decision,  and  the  distinction  for  which  we  contend,  were 
also  recognized  as  well  settled,  in  the  case  of  Jumel  fy  Deso- 
bry  v.  The  Marine  Insurance  Compawy.  (7  Johns.  Rep. 
412, 413.) 

The  case  of  Wdden  v.  The  Phcmix  Insurance  Company  is 
not  appticaUe.  There  the  ship  was  never  employed  by  the  in- 
sured, after  the  abandonment,  but  was  sold  at  public  auction, 
and  purchased  by  an  agent  of  the  defendants. 

Per  Curiam*  There  can  be  no  question,  since  the  decision 
in  M^ Bride  v.  The  Marine  Insurance  Company.,  (6  Johns. 
Rep.  299,)  that  the  detention  by  the  embargo  was  a  justifiable 
cause  of  abandonment.  The  only  real  point  in  the  case  is, 
whether  the  purchase  and  employment  of  the  vessel  by  the  as- 
sured, subsequent  to  the  abandonment,  was  not  a  waiver  of  it, 
and  turned  the  total  into  a  partial  loss.  If  the  decision  in 
Saidler  fy  Craig  v.  Church,  in  July  term,  1799,  (see  the  sub- 
siance  of  this  case  m  2  Caines^  Rep.  286,)  is  to  be  regarded 
as  authority,  there  can  be  as  little  doubt  on  this  point  as  on  the 
other.  The  plaintiffs,  after  the  abandonment,  caused  the  ves- 
sel to  be  sold  and  purchased  in  by  their  agent  oa  their  own 
account,  and  they  immediately,  and  without  any  change  of 
papers,  or  any  communication  with  the  defendants,  employ  the 
vessel  on  another  voyage.  The  doctrine  in  the  case  of  The 
United  Insurance  Company  v.  Robertson  and  Hartshorns, 
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NEW- YORK,  (2  Caifie^'  JRep.  280,)  applies  very  strong  to  the  one  before  us, 
May,  1813.     j^jj^j  undoubtedly  goes  the  whole  length  of  deciding  it,  and  that 

^^"^^^^^1^^  case  has  since  been  affinned  in  error.     The  assured,  when  he 
V.  abandons  and  claims  a  total  loss,  and  is  reduced  to  the  necessity 

iiLiE.  ^f  ^  g^i^  ^f  ^^  subject,  cannot  purchase  it  on  his  own  account, 
without  waiving  the  abandonment.  If  he  persevere  in  the 
claim  for  a  total  loss,  he  must  surrender  tu  the  insurer  the  bene- 
fits of  the  repurchase ;  and  this  rule  is  founded  in  sound  policy, 
to  prevent  fraudulent  speculations  upon  a  loss,  at  the  expense 
of  the  insurer.  The  decision  in  Saidler  fy  Craig  v.  Church 
has  never  since  been  shaken.  All  the  subsequent  cases  that 
allude  to  it  deem  its  doctrine  to  be  sound ;  and  the  decision  in 
Abbott  V.  Sebor  (S  Johns.  Cases ^  39)  was  on  the  same  point, 
and  grounded  on  that  authority.  The  cases  of  ^&6o^  v.  Broome^ 
(1  Cairns'  Rep,  292,)  and  of  Waldm  v.  "Fhe  Phcmix  Insu- 
rance Company,  (5  Johns.  Rep.  310,)  were  carefully  dis- 

[*180]  tinguished  from  it,  and  the  ^decisions  in  those  cases  evidently 
admitted  that  if  the  assured,  after  a  valid  abandonment,  sold 
and  purchased  in  the  property,  on  his  own  account,  and  for  his 
own  benefit,  and  not  as  agent  or  trustee  for  the  insurer,  he 
waived  his  abandonment,  and  could  not  go  for  a  total  loss. 

There  are  no  data  in  this  case,  from  which  any  partial  loss 
can  be  adjusted.  The  jury  have  liquidated  none,  and  there  is 
no  provision  for  a  reference,  and  the  defendants  are,  consequent* 
ly,  entitled  to  judgment.  Judgment  for  the  defendants. 


Walsh  and  Beekman  against  Bailie. 

A.,  of  New-  THIS  was  an  action  of  assumpsit.  The  declaration  was  foi 
kuet'oPc^i^*  goods  supplied  by  the  plaintifis  to  John  and  Oeorge  Sherman, 
to  R,  address-  at  the  rcqucst  of  the  defendant ;  and  also  for  goods  sold  gen- 
^Aiba^,  ^'  re-  ©^^^7  ^y  the  plaintiffs  to  the  defendant.  Plea,  non  assumpsit. 
Guesting  c.  to  The  causo  was  tried  at  the  Albany  circuit,  before  Mr.  Justice 
fo'T  oite  Thompson.   - 

best  terms,  to  a  The  plaintiffs  gavc  in  evidence  the  following  letter  of  credit, 
c'^'inst^eanf  addressed  to  the  plaintiffs,  who  are  merchants  at  Albany, 
delivering  the  uudcr  the  firm  of  Dudley  Walsh  &•  Co. : 

goods    himself, 

ra.ln'S-  "  New-  York,  May  16,  1810. 

hfi  Jr/et°e?  "  Messrs.  Dudley  Walsh  fy  Co.  Albany, 
eroods  to  B.  to  "  Gentlemen, 

L'nd   e„"S       ,  ^  ^  "You   wiU  please  to  supply  Messrs.  John 

to  be  reswonsE  and  Gcorgc  Sherman,  of  Jerusalem,  with  any  goods  they 
clTrdhT^y  de."  ^^^  "^^^^  ^^  ^^®  amouut  of  ouc  thousaud,  or  fifteen  hundred 
livered  the  doUars,  for  which  I  shall  hold  myself  accountable  to  you;  and 
iraction^wt  ^  '^eq^^st  the  favor  of  you  to  supply  them  on  the  best  terms. 
by  c.  against  I  remain,  &c.  "  WUliam  JSailte." 

A.  for   the    a- 

hdd"Va\  ^h^      The  plaintiffs  also  gave  in  evidence  the  following  letter  from 
engagement  of  them  to  Abraham  Dox,  a  merchant  at  Geneva  : 
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"  Albany,  May  21,  1810.      new-iork, 
^  Ur.  Abraham  Box,  May,i8i3. 

"  Dear  Sir,  ^"*w2lI^ 

"  This  will  be  handed  you  by  a  Mr.  *S&er-  ^• 

many  one  of  the  partners  of  Messrs.  John  and  George  ^Sher-        ^^"^' 
n%an,  of  Jerusalem,  who  brought  us  a  letter  of  credit  from       [  *  181  ] 
a  friend  of  ours,  Mr.  William  Bailie,  o[ New-York,  for  one  a.  to  c.  did 
thousand,  or  fifteen  hundred  dollars,  in  merchandise.  °°*  ™^«  **j°* 

'^  Messrs.  Shermans  prefer  purchasing  from  you,  at  the  pre*  pods  furnished 
sent  time,  as  the  season  is  so  far  advanced.  As  the  amount  Jrson^A**ur^- 
you  credit  those  gentlemen  is  perfectly  safe,  we  have  no  doubt  fy'1S°'not^'an- 
you  will  furnish  them  with  what  they  want,  to  the  amount  ®  o®J*^i®  ^' 
above-mentioned,  on  the  most  liberal  terms.  With  great  re-  of  his  engare- 
gard  yours,  &c.  "  Dudley  Walsh  fy  Co,"      ™«»*- 

"  P.  S.  As  Mr.  Bailie  is  responsible  to  us  for  the  sum  be- 
fore mentioned,  we  have  no  objection  to  be  accountable  to  you, 
if  you  deem  it  necessary." 

On  receiving  the  above  letter  from  the  plaintiffs,  Dox  deliv- 
ered goods,  in  June,  1810,  to  J.  and  G,  Sherman,  to  the 
amount  of  about  1,500  dollars;  and  afterwards  sold  them  other 
goods,  on  their  own  personal  credit,  all  of  which  were  charged 
generally  to  J.  a»d  G,  Sherman,  in  the  books  of  Dox.  No 
time  of  credit  was  specified,  but  it  was  proved  that  his  usual 
term  of  credit  was  four  months.  The  plaintiffs  are  merchants 
of  established  reputation,  doing  business  on  a  very  large  scale, 
at  Albany.  Dox  is  a  merchant  at  Geneva,  in  the  county  of 
Ontario,  and  obtains  almost  all  his  goods  on  credit  from  the 
plaintiffs. 

The  defendant's  counsel  moved  for  a  nonsuit,  on  the  ground 
that  the  sale  of  the  goods  to  J",  and  G.  Sherman  was  not  with- 
in the  scope  of  the  letter  of  credit  to  them.  The  motion  was 
overruled,  and  a  verdict  taken  for  the  plaintiffs,  for  1,500  dol- 
lars, subject  to  the  opinion  of  the  court,  on  a  case  containing 
the  above  facts,  with  liberty  to  either  party  to  turn  the  same 
into  a  special  verdict 

A.  Van  Vechten,  for  the  plaintiffs,  cited  1  Carth.  446.  3 
Wils,  532.     1  Term  Rep.  291.    7  Term  Rep.  254. 

Henry,  contra,  contended  that  the  letter  of  credit  was  per- 
sonal, in  regard  to  the  plaintiffs,  and  did  not  authorize  them  to 
transfer  the  defendant's  responsibility  to  a  third  person  and  a 
stranger.  This  was  a  case  of  a  surety,  who  will  not  be  held 
responsible  beyond  the  strict  letter  of  his  engagement  He 
said  that  he  relied  on  the  very  cases  cited  by  the  plaintiffs* 
counsel,  and  the  doctrine  of  which  was  recognised  by  the  Court 
of  Errors,  in  the  case  of  Ludlow  v.  Simonds.  (2  Caines^ 
Cases  in  Error,  1.)  Again,  the  P.  S.  to  the  plaintiffs'  letter  - 
*to  Dox,  contains  only  a  guaranty ;  and  the  surety  cannot  [  *  182  ] 
bring  his  action  until  he  has  paid  the  money. 

Van  Vechten,  in  reply,  said  that  it  was  immaterial  to  the  de- 
fendant, whether  the  plaintiffs  had  paid  Dox  or  not.  Dox  did 
not  look  to  the  defendant.  He  had  no  concern  in  the  engage- 
ment between  the  present  parties.    It  was  perfectly  immaterial 
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NEW- YORK,  whether  the  plaintifis  delivered  the  goods  themselves,  or  caused 
May,  18W.     them  to  be  delivered  by  another  person,  on  their  request.     It 

^"^Bvj^i^^^  was  enough  that  the  goods  were,  in  fact,  delivered  to  the  de- 

V.  fendant,  pursuant  to  the  letter  of  credit. 

Chapman.  p^  Curiam,  The  contract  was  made  with  the  plaintifl& 
that  they  were  to  supply  the  Shermans  with  the  goods,  and  on 
the  be^  terms.  Instead  of  supplying  the  goods  themselves, 
the  plaintiflfs  desire  Dox,  a  merchant  at  Geneva,  to  supply  the 
goods,  and  express  no  doubt  that  he  would  do  it  on  the  most 
liberal  terms.  The  terms  of  Dox  might  have  been  very  differ- 
ent from  those  of  the  plaintiffs,  especially,  as  the  plaintiffs  resi- 
ded in  Albany,  and  traded  on  a  large  scale,  and  Dox  lived  far 
in  the  interior  of  the  country,  and  obtained  his  goods  on  credit 
from  the  plaintiffs.  Dox  might  not  have  had  the  means,  nor 
the  capital,  to  supply  the  goods  on  as  good  terms  as  the  plain- 
tiffs. The  terms  exacted  by  Dox  might  have  been  such  as  to 
injure  the  Shermans  in  their  business  and  credit,  and  have  led 
to  a  failure  ;  whereas  the  terms  of  the  plaintiffs  might  have  been 
such  as  to  have  enabled  the  Shermans  to  have  met  them,  and 
«.  have  saved  their  credit.  The  defendant  might  not  have  been 
willing  to  have  been  security  for  the  Shermans,  for  goods  pur- 
chased of  Dox ;  and  it  is  sufficient  for  them  that  they  made 
no  such  engagement.  They  were  to  be  answerable  for  the 
goods  to  be  furnished  by  the  plaintiffs,  confiding  in  their  ability 
and  willingness  to  supply  them  on  good  terms.  They  made 
no  engagement  to  be  answerable  for  goods  furnished  by  any 
other  house ;  and,  consequently,  they  are  not  answerable  in 
this  case.  The  case  of  Myers  v.  Edge,  (7  Term  Rep,  254,) 
is  analogous,  and  the  principles  of  it  in  point,  though  the  cir- 
cumstances were  not,  perhaps,  so  strong  in  favor  of  the  surety. 
There  was  a  promise,  in  writing,  directed  to  the  trading  house 
oi  A,,  B.  and  C,  to  pay  for  goods  to  be  furnished  to  £>.,  and 
as  the  goods  were  furnished  after  A,,  one  of  the  partners,  had 

[*  183  ]  withdrawn  from  the  partnership,  the  party  making  the  ^promise 
was  held,  not  liable.  A  surety  is  not  to  be  bound  beyond  the 
scope  of  his  engagement. 

A  new  trial  ought,  therefore,  to  be  awarded,  with  costs  io 
abide  the  event  of  the  suit.  New  trial  granted. 


Bell  against  Chapman. 

A  Diea  that  THIS  was  an  action  on  a  covenant  contained  in  a  lease. 
wT  aiien^'ene-  The  defendant,  after  praying  oyer  of  the  lease,  pleaded  non  est 
my,  residing  in  foctum,  as  of  May  term,  1811.  Continuances  were  entered  on 
coJintry?^"^!!  the  roll,  Until  August  term,  1812,  with  an  award  of  a  venire, 
may  conclude  returnable,  at  the  Clinton  circuit,  on  the  29th  of  June,  1812. 
men?o?  in^ba^  ^hc  cause  being  called  and  jury  sworn,  the  following  plea,  puis 
though  as  the  darrein  continuance,  was  put  in  by  the  defendant,  and  set 
piaSVtem!  ^^^^^  '^^  ^hc  postsa:  "And  the  said  David  Chapman,  by  his 
porar>.  it  attorney  aforesaid,  comes  and  saith  that  the  said  Robert  Adail 
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B^  ought  not  further  to  have  or  maintain  his  aforesaid  action  new-york, 
against  the  said  D.  C,  because  he  saith  that  the  said  R.  A,  B.     ^^^y  ^^^^• 
is  an  alien,  born  in  foreign  parts,  to  wit,  in  Ireland^  out  of  the  ^"^^^b^ll^^ 
allegiance  of  the  state  ol New-York,  or  of  the  Unittd  States  v. 

of  America^  and  within  the  allegiance  of  a  foreign  sovereign,     ^^^'•"^''' 
to  wit,  the  King  of  Great  Britain  and  Ireland,  and  that  the  would      seem 
said  R,  A.  J5.  before  and  at  the  time  of  exhibiting  his  bill  in  Jj^g^t  ^j^  ^1,*^ 
this  behalf,  was,  and  now  is,  inhabiting  and  commorant  in  Ire-  elude  in  abate- 
Umd,  under  the  government  of  the  united  kingdom  of  Great  JJheiiier  pieS- 
Britain  and  Ireland  and  their  dependencies,  and  that  after  the  ed  in  bar  or  in 
time  when  the  said  instrument  in  writing,  in  the  said  declara-  Ju^f^nf '  on 
tion  mentioned  is  supposed  to  have  been  made  and  delivered,  such  plea  will 
and  before  the  last  continuance  of  the  plea  aforesaid,  that  is  to  actiSn^'on  °Se 
say,  after  the  first  Monday  of  May  last,  from  which  day  until  return  of  pcacej 
the  first  Monday  of  August  next,  in  the  term  of  August,  un-  rilh/^'of  acUon 
less  the  justices,  &c.  some  or  one  of  them,  at  a  circuit  court,  is    only    sus- 
to  be  held  at  the  court-house,  in  the  town  of  Plattshurgh,  in  {h"  1^.(1)"""^ 
and  for  the  county  of  CMnton,  should  first  come,  on  Monday 
the  29th  of  June,  in  the  year  1812,  the  said  action  is  con-     (i)  Clark  v. 
tinned,  to  wit,  on  the  eighteenth  day  of  June  aforesaid,  a  public  qq*''^*     *'"'*' 
war  has  been  commenced,  and  is  now  carried  on  between  the 
king  and  government  of  the  united  kingdom  of  Great  Britain 
and  Ireland  and  their  dependencies,  and  the  government  of 
th«  United  States  of  America;  *and  that  the  said  i?.  A.  J5.  is       [  *  184  ] 
an  enemy  of  the  said  government  of  the  United  States  of 
America,  and  adhering  to  the  enemies  thereof,  at  Ireland  afore- 
said, to  wit,  at  the  town  of  Peru,  in  the  county  of  Clinton 
aforesaid,  and  this  the  said  J).  C  is  ready  to  verify  :  wherefore 
he  prays  judgment,  if  the  said  R.  A,  B.  ought  further  to  have 
or  maintain  his  aforesaid  action  thereof  against  him,"  &c.  "  And 
hereupon  the  jurors,  &c.  are  altogether  discharged  from  giving 
any  verdict,"  <fcc. 

To  this  plea  the  plaintiflf  demurred,  and  the  defendant  joined 
in  demurrer. 

Crary,  in  support  of  the  demurrer,  cited  2  Chitt,  PL  435. 
Stra.  1081.  2  Ld,  Raym.  1243.  Com.  Dig.  Abatement,  E. 
Tidd^s  Prac.  579. 

Z.  R.  Shepherd,  contra,  cited  2  Ld.  Raym.  282.  4  East. 
502.     2  ChUt.  PL  425. 

Per  Curiam.  The  plea  puis  darrein  continuance  avers  that 
the  plaintiflf  was,  at  the  commencement  of  the  suit,  and  still  is, 
commorant  in  Ireland;  and  that  since  the  last  adjournment  he 
has  become  an  alien  enemy,  being  an  alien,  born  within  the 
allegiance  of  the  King  of  Great  Britain,  with  whom  we  are  at 
war,  and  the  plea  concludes  in  bar  of  the  action.  There  is  no 
doubt  that  the  plea  is  a  valid  one  in  the  case  of  the  alien's  re- 
sidence in  the  enemy's  country,  and  the  plea  may  be  pleaded 
either  in  abatement  or  in  bar,  tor  the  precedents  are  both  ways. 
(Rast.  Ent.  tit.  Ejectment,  7.  tit.  Trespass  per  Alien,  1. 
Cornw.  Tab.  tit.  Abatement,  7.  tit.  Bar  in  Divers  Actions, 
87.  Wells  V.  Williams,  1  Lutw.  34,  35.  West  y.  Sutton,  1 
Salk,  2.)     This^plea  conforms  precisely  to  the  opinion  of  the 
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NEW- YORK,  K.  B.  in  Le  Bret  v.  FapUlon,  (4  Eoisty  502,)  in  concluding 
May,  1813.     j^  \yQj  ^f  ^he  further  maintenance  of  the  suit.     As  the  disabil- 

^"^[[^^J^^JI*^  ity  of  the  plaintiff  is  but  temporary  in  its  nature,  (for  a  state  of 
^.  perpetual  war  is  not  to  be  presumed,)  the  good  sense  and  logic 

HzMar.  ^£  pleading  would  seem  to  be  in  favor  of  the  plea  concluding 
in  abatement,  when  the  cause  of  action  is  not  void  or  extin- 
guished. But  whether  the  plea  be  in  the  one  form  or  the  other 
is,  perhaps,  not  material,  for  the  judgment  thereon  would  not 
be  a  bar  to  a  new  action  on  the  return  of  peace.     A  judgment 

[  *  185  ]  is  no  bar  to  a  new  suit,  unless  it  involves  *the  merits  of  the 
controversy,  or  be  founded  on  matter  which  affords  a  perma- 
nent avoidance,  or  discharge.  But  the  present  plea  only  bars 
the  plaintiff,  in  his  character  o(  alien  enemy  commorant  abroad, 
from  prosecuting  the  suit.  It  does  not  so  much  as  touch  the 
merits  of  the  action.  In  a  late  case  in  chancery,  (^Ex  parte 
Bousamaker,  13  Vea,  71,)  Lord  Erskine  declared  that  the 
alien's  right  of  action,  in  such  a  case,  was  only  suspended  by 
the  war,  and  that  if  the  contract  was  originally  good,  the  re- 
medy would  revive  on  the  return  of  peace.  This  was  even  the 
ancient  doctrine,  according  to  Lord  Coke,  who  said  {Co.  Ldtt. 
129.  b.)  that  "  true  it  is  .an  alien  enemy  shall  maintain  neither 
real  nor  personal  action,  donee  terra  fuerint  communes,  that 
is,  until  both  nations  be  in  peace."  It  is  also  admitted  by  the 
best  modern  authorities,  on  the  law  of  nations,  that  the  plea 
of  alien  enemy  is  only  a  temporary  bar  to  the  recovery  of  pri- 
vate debts,  and  that  the  right  of  action  returns  with  the  return 
of  peace.  (Bynk,  Qtuest.  Jar.  Pub.  b.  1.  c.  7. .  Vattel,  b.  3 
c.  5.  s.  77.) 

There  is,  then,  no  well  founded  objection  to  the  plea,  and 
the  defendant  is  entitled  to  judgment. 

Judgment  for  the  defendant,  (a) 

{a)  See  Clark  v.  Morcy,  ante,  69.    Buckley  v.  Lyttle,  et.al.,  ante,  117. 


Jackson,  ex  dem.  Bartlett  and  others,  against 
J.  V.  Henry. 

k  bona  fide  THIS  was  an  action  of  ejectmeut,  tried  before  the  Chief 
SurnmfJCunl  Justice,  at  the  Montgomery  circuit,  in  September  1812. 
der  a  sale  duly  The  declaration  contained  a  demise  from  Josiah  Bartktt, 
tTthi^sSe!  and  Hannah  his  wife,  to  the  plaintiff,  from  the  1st  May,  1809, 
{sess.  24.  c.  for  fifteen  years ;  and  similar  demises  from  William  Miles, 
ofapo^werof  Erastus  Miles,  Josiah  Fosgate  and  his  wife,  Daniel  B.  Miles 
attorney    con-  and  Mary  Miles. 

[  *  186  J  *It  was  proved  that  Daniel  Miles  died  in  possession  of  the 

tained     in    a  premises  in  question,  in  the  summer,  or  early  in  the  autumn, 

mort^a&re        is  *  j 

not  affected  by  of  1800,  leaving  the  lessors  his  heirs  at  law. 
"i^f  debt^fo'r      ^^^   defendant  gave   in  evidence  the  last  will  of  Danid 
whUih  the  bond  Miles,  dated  the  5th  February,  1800  ;  also  a  m6rtgage  in  fee, 
and  mortgage  dated  the  6th  May,  1800,  from  Daniel  Miles  and  his  wife,  to 

ivere  firivsn  \f  *  '  > 

Such  a  sale  James  Al'Gourck,  duly  acknowledged  and  recorded,  by  which 
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the  premises  in  question  were  mortgaged  to  secure  the  pay-  new-york. 
mentof  abond  for  1,750  dollars,  with  interest.     The  mort-     May,  isi3. 
gage  contained  a  clause,  that  in  case  the  principal  or  interest,  ^""jl^H^i^Jr^ 
or  any  part  thereof,  should  be  unpaid,  it  should  be  lawful  for  v. 

the  mortgagee,  his  heirs,  executors,  administrators  or  assigns,         ^^^^' 
to  sell  and  convey  the  premises,  at  public  auction,  and  on  such  w  equivalent  to 
sale  to  make  and  execute  to  the  purchaser,  a  good  and  suffi-  and  safe  unde* 
cient  deed  of  conveyance,  &c.  pursuant  to  the  statute,  &c.       a  decree  of 

The  death  of  the  mortgagee  was  admitted,  and  his  last  will  and''cannot**i?e 
given  in  evidence,  by  which  he  devised  to  his  wife,  Sarah,  all  defeated  to  the 
his  debts,  bonds,  mortgages,  &c.,  and  all  his  estate,  real  and  ?^"  jy®  pu,* 
personal,  and  made  her  sole  executrix,  and  on  which  letters  chaser. 
testamentary  were  issued  to  the  said  Sarah,  by  the  surrogate  statute"^gaiiist 
of  Albany,  the  22d  December,  1804.  usury  (sess,  lo. 

The  defendant  produced  in  evidence  an  absolute  assign-  JijJ^^  usurious 
ment  of  the  mortgage  to  him  from  Sarah  MGourck,  the  contract  and 
widow  and  executrix  of  the  mortgagee,  for  the  consideration  void"*^ycraiis 
of  4,853  dollars  and  41  cents.  This  assignment  recited  is  only  between 
the  mortgage,  and  that  Thomas  MEntee  and  WiUiam  Miles,  ^^^^^s  ""Xre 
by  deed,  dated  23d  September,  1800,  demised  to  JafW^«  the  suit  u  upon 
MGourck,  the  mortgaged  premises  for  ten  years  from  the  5th  menr'^nfectS 
February,  1800, and  that  Jam£S  MGourck,  by  deed,  dated  the  with  usury. 
2 1  St  July,  1802,  demised  the  same  premises  to  John  Pride  or"^„li^'Ssuri. 
and  James  Pride,  for  six  years  from  the  1st  May,  1803.  •  ous  contract  has 

The  principal  and  interest  remaining  unpaid,  the  defendant,  ^y\  neiTcoEH 
by  virtue  of  the  assignment,  and  the  power  contained  in  the  tract  founded 
mortgage,  afterwards,  on  the  10th  October,  1805,  advertised  ^  ''''kinoSlnt 
the  premises,  according  to  the  statute,  for  sale  at  public  auc-  person  is  a  par- 
tion,  in  Albany,  on  the  8th  April  then  next,  and  they  were  %'  usury^^can! 
accordingly  exposed  to  sale,  and  struck  off  to  Robert  R.  not  be  set  up 
Henry,  the  highest  bidder,  for  3,050  dollars ;  and  the  defend-  f„sfj°|i^  ^^ 
ant,  thereupon,  for  the  consideration  of  that  sum,  released  and  son. 
conveyed  the  premises  to  Robert  R,  Henry,  his  heirs  and  for^a'^vaJuabfe 
assigns  for  ever;  and,  afterwards,  on  *the  7th  May,  1805,  f  *187] 
Robert  R.  Henry  and  his  wife,  for  the  consideration  of  one  consideration, 
dollar,  granted  and  conveyed  the  same  to  the  defendant,  his  without  noUce, 

-     .       '  o,         .  ^  •'  '  has  a  good  title, 

heirs  and  assigns,  olc.  though  he  pur- 

The  counsel  for  the  plaintiff  then  offered  to  prove  that  the  ^Ij^^J^'j^j^J^  ^^ 
mortgage  was  given  for  a  loan  of  1,500  dollars,  in  money,  and  tained  a  con- 
an  usurious  premium  of  250  dollars,  beyond  the  lawful  interest,  J^^^^^f^v  ^^ 
for  forbearance,  &c.  The  defendant's  counsel  objected  to  the  T!  vidc  Jac*- 
evidence  as  inadmissible  to  impeach  the  defendant's  title  ;  but  ,iS  v  ^sia^t  5 
the  Chief  Justice  overruled  the  objection,  and  admitted  the  ^^' yj^^ 
evidence,  and  the  defendant's  counsel  excepted  to  his  opinion,  v.  Jackson,  2 
The  plaintiff's  counsel  proved,  that  the  consideration  of  the  ^^-  \|^^^^g 
mortgage  was  1,500  dollars,  and  that  two  hundred  and  fifty  dol-  cow.  Rep^m, 
lars  was  added  to  that  sum,  as  an  usurious  premium  on  the  loan.  '^^^^^^  j^* 
The  defendant's  counsel  offered  in  evidence  a  judgment  isT'^Scit/ey  v! 
against  Daniel  Miles,  docketed  the  12th  September,  1799,  ^^<^K  jaJk^ 
in  favor  of  James  MGourck,  for  1,868  dollars  and  85  y.  ' Coidm!^ 
cents  ;  also  a  lease  of  the  premises  from  MEntee  and  Miles  Jbid.  266.  wu- 
to  MGourck  for  ten  years,  for  the  yearly  rent  of  two  hundred  ^cow^R^ib, 
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SEW'YOBKf  pounds ;  and  a  lease  of  the  preimses,  excepting  six  aeiy*s,  from 
May,  181S.     MGowTcU  to  John  and  James  Pride  for  six  years ;  and  assign- 
^^^][^5]^i^^  orients  of  the  said  leases  to  him,  and  the  conveyance  of  the  six 
V.  acres  excepted  in  the  lease  to  John  and  James  Prides  and  of 

■'**^*  a  lease  from  Daniel  Miles  of  one  hundred  acres  of  the  farm 
in  fee ;  and  also  a  mortgage  of  the  premises  by  Danid  MUes 
to  the  loan  officers  of  Montgomery  county  ;  and  which  mort- 
gage had  been  paid  off  by  the  defendant ;  which  evidence 
was  objected  to  on  the  part  of  the  plaintiff,  and  overruled  by 
the  Chief  Justice;  the  defendant  excepting  to  his  opinion. 

The  defendant  also  produced  in  evidence  a  paper,  called  for 
by  the  plaintiff,  which  contained  a  statement  read  by  the  auc- 
tioneer, at  the  time  of  the  sale,  on  the  28th  April,  18G6,  men- 
tioning the  above  circumstances,  and  that  the  sale  was  for 
cash,  to  be  paid  in  half  an  hour  after  the  premises  were  struck 
off,  and  in  default  of  payment,  to  be  again  set  up  and  sold  for 
cash  down,  and  in  default  of  payment,  again  to  be  sold  and 
resold  until  the  cash  was  paid ;  and  that  on  the  payment  of 
the  money  a  deed  would  be  given  to  the  purchaser,  with  a 
clause^  exempting  the  seller  from  any  responsibility  as  to  the 
title. 

The  jury,  under  the  direction  of  the  Chief  Justice,  found  a 
verdict  for  the  plaintiff.      The  defendant's  counsel  tendered 
a  bill  of  exceptions. 
[  ♦  188  ]  *Van  Vecbten,  for  the  defendant.    The  defendant  is  a  bona 

fide  purchaser  under  a  regular  sale  of  the  mortgaged  premises, 
mado  pursuant  to  the  statute.  We  contend  that  such  sale  is 
conclusive,  and  that  evidence  of  usury  in  taking  the  mortgage 
is  inadmissible.  The  statute,  (sess.  24.  c.  146.  s.  5,)  author-^ 
izing  a  sale  under  a  power,  evidently  intended,  that  the  bona 
fide  purchaser  should  be  protected,  and  that  such  sale  should 
operate  as  a  perpetual  bar  to  all  equity  of  redempti<»t ;  that 
he  should  stand  in  the  same  situation  as  if  he  had  purchased 
at  a  sale  made  pursuant  to  a  decree  of  the  Court  of  Chancery. 
The  statute  makes  only  three  exceptions:  1.  Where  there  is 
a  prior  mortgage  ;  2.  Where  there  is  a  prior  judgment ;  3. 
Where  the  mortgagor  is  under  twenty-five  years  of  age.  la 
every  other  case  the  sale  is  absolutely  conclusive.  It  would  be 
agaiQst  the  express  terms  of  the  act  to  allow  of  any  other  ex- 
ception. If,  then,  the  legislature  intended  to  give  the  same 
efl^ct  to  a  sale  under  the  act,  9S  tp  a  decree  of  a  court  of 
equity,  this  court  cannot  give  it  any  other  effect.  In  Bergen 
V.  Bennett,  (1  Caines^  Cases  in  Error,  1,)  the  present  Chief 
Justice  said  that  such  sale  under  the  statute  was  a  species  of 
foreclosure  by  law. 

The  statute  against  usury,  in  order  to  avoid  a  specialty, 
must  be  pleaded ;  (Cro.  Eliz.  588.  104,  2  Stra.  1043.  2  Ves. 
147.  1  Atk  345  3  LtUw.  464.  Cro.  Eliz.  104.  1  iStra.  498. 
Palm.  292.  Vin.  ab.  Usury,  308.  n.  7  ;)  and  if  not  pleaded 
until  after  a  judgment  or  decree,  it  is  then  too  late. 

It  may  be  said  that  the  statute  (sess.  10.  c.  13)  declares  all 
usurious  contracts  void.  But  the  cases  show  that  in  order  to 
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obtain  the  benefit  of  the  statute,  the  party  mti«t  plead  it ;  and  NSW^YOKR, 
that  the  contract  is  not,  therefore,  absolutely  and  universally     ^^y*  ^^^' 
void.     Again,  the  statute  gives  no  relief  to  the  borrower,  but     jackbov 
on  conditi<Mi  that  he  pays  the    principal  and  legal  interest.  v. 

This  provision  vtrould  not  have  been  made,  if  the  stattite  intend^  **** 

ed  to  make  the  contract  'absolutely  void.  The  evident  mean* 
uxg  is,  that  the  statute  should  be  set  up  in  av<Mdance,  only 
when  the  usurious  lender  sought  to  enforce  the  usurious  cc»i- 
tract.  If  the  borrower  who  comes  to  seek  relief,  can  obtain  it 
only  on  condition  of  paying  the  principal  and  legal  interest,  the 
eontract  is  so  fer  protected  in  a  court  of  equity.  The  lessors 
in  this  case  must  be  considered  as  the  actors  who  bring  this 
action  to  set  aside  the  sale  asd  recover  their  property.  Com- 
ing, then,  to  ask  equity,  they  must  do  equity,  by  paying  the 
principal  and  interest ;  and  on  those  terms  only  will  a  court  of 
equity  relieve  them  from  the  excess  of  interest. 

Again,  it  may  be  said  that  there  has  been  a  ssde  without  the 
party  having  had  a  day  in  court  to  appear  and  plead.  It  is 
competent  *to  the  legislature  to  prescribe  a  mode  of  foreclosure,  [  *  189  ] 
without  giving  the  party  a  day  in  court.  But  it  is  not  true 
that  a  party  may  not  be  concluded,  without  having  had  a  day 
in  court.  Where  a  bond  and  warrjait  of  attorney  founded  on 
usury  are  given,  and  a  judgment  is  entered  up,  and  a  adre 
fadaa  is  afterwgtrds  brought  on  the  judgment,  the  defendant 
cannot  plead  usury.  (Cro.  Eliz.  588.  Cowp.  727.)  It  is 
true,  tlie  court  may  interpose  on  motion,  in  regard  to  such  a 
Judgment,  and  set  it  aside,  or  order  a  feigned  issue  to  try  the 
question  of  usury.  But  suppose  B,fi./a.  has  issued  on  such  a 
judgment,  and  the  property  of  the  defendant  has  been  regu- 
larly sold  by  the  plaintiff,  w^uld  the  court  interfere  against  the 
bona  fide  purchaser  under  such  sale  ?  There  are  many  other 
cases  where  parties  are  concluded,  though  they  have  not,  in 
fact,  had  a  day  in  court,  as  ia  the  case  i^f  absent  mortgagors, 
or  in  proceedings  in  partition,  where  any  of  the  parties  axe 
out  of  the  state.  The  statute  notice,  or  advertisement  in  the 
GazeUe,  is  deemed  sufficient ;  and  whether  the  paxty  actually 
receives  the  notice  or  not,  makes  no  difference. 

Again,  this  is  the  case  of  a  sale  not  only  by  statute,  but  by 
virtue  of  a  power  of  attorney  from  the  mortgagor.  The  mort- 
gagee is,  in  this  case^  a  trusiee  of  the  mortgagor,  with  a  power 
to  sell*  Now,  a  sale  by  a  trustee  can  never  be  defeated 
against  a  bona  fide  ^rchaser  for  a  valuable  consideration, 
without  notice. 

If  there  was  any  d^ct  or  legal  taint  in  this  instrument,  it 
was  known  only  to  the  mort^gor ;  it  was  a  latent  defect,  ajkl 
it  was  the  moral  as  well  as  £e  legal  duty  of  the  mortgagee  to 
have  made  it  known  when  an  attempt  was  made  to  carry  the 
power  into  effect.  The  purchaser  had  a  right  to  presume,  be- 
cause the  law  presumes  it,  that  the  sale  was  made  with  the 
consent  of  the  mortgagor ;  for  when  public  notice  of  such  sale 
was  given,  he  made  no  objection.  Can  the  mort^igor,  or  his 
heirs,  be  permitted,  after  such  a  statute  notice  and  sale,  and 
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NEW -YORK,  such  tacit  consent,  to  come  into  court  and  object  to  the  sale. 
^^^*^^^.  on  the  ground  of  a  legal  defect  in  the  power  ?  This  would  be 
against  those  principles  of  justice  and  equity,  which  are  essen- 
tial to  the  security  of  property.  Such  a  concealment  on  the 
part  of  the  mortgagee  would  be  fraudulent.  The  lessors 
claiming  under  the-  mortgagee  must  be  supposed  to  know  of 
the  usury,  and  can  be  in  no  better  situation  than  their  ances- 
tor  would  have  been,  had  he  been  Uving.  Where  a  party, 
knowing  of  a  defect  in  the  title  by  the  seller,  stands  by  with- 
out disclosing  it,  it  is  fraudulent.  (2  Johns,  Rep,  589.  1  Eq. 
Cos.  Abr.  356.  pi.  10.  1  Ch.  Cos.  128.  H(Abs  v.  Norton,  9 
Mod,  35.  38.) 
[  *  190  ]  *If  a  mortgagee  witnesses  a  second  mortgage,  without  dis- 

closing the  prior  mortgage,  he  is  concluded.     (2  Vem.  150 
13  Vin,  Abr.  536.) 

So,  where  there  is  a  distress  for  rent,  when  there  is  no  rent 
due,  and  a  sale  is  made,  and  the  party  suffers  such  sale  without 
contesting  the  validity  of  the  distress,  he  is  concluded.  (3 
Bl  Com,  14,  15.  n.  8.  2H,Bl,  13.  16.)  This  is  an  instance 
of  an  extrajudical  sale,  where  there  is  no  action  at  law,  or  day 
in  court,  given  to  the  party.  There  is  sound  policy  in  the  doc- 
trine which  renders  such  sales  conclusive,  for,  otherwise,  no 
person  would  bid  or  become  a  purchaser  at  a  judicial  sale. 

It  may,  perhaps,  be  said  that  the  cases  which  have  been 
cited  were  in  equity,  and  that  a  court  of  equity  only  will  re- 
lieve. But  this  court  has  a  concurrent  jurisdiction  in  all  cases 
of  fraud,  and  more  particularly  in  cases  of  usury.  This  court, 
after  fourteen  years,  has  presumed  a  regular  re-entry,  though 
there  was  no  proof  of  the  fact.  (2  Caines^  Rep.  182.)  And 
in  Bergen  v.  Bennett,  a  sale  of  mortgaged  premises,  under  the 
act,  was  presumed  to  be  regular,  after  the  lapse  of  sixteen 
years. 

In  case  of  a  depoHte,  or  pawn,  on  an  usurious  loan,  a  court 
of  law  will  not  allow  the  party  to  bring  an  action  of  trover  for 
the  things  pledged,  without  tendering  the  principal  and  legal 
interest.  (1  Term  Rep.  153.  2  Stra.  915.)  In  these  in- 
stances, the  court  of  Iaw,.exercising  equity  powers,  proceeds 
on  the  same  principle  as  a  court  of  equity.  Where  is  the  dif- 
ference, in  this  respect,  between  a  mortgage,  and  a  pledge  or 
deposite  of  a  personal  chattel  ?  A  mortgage  is  considered  as  a 
pledge  for  the  security  of  the  money  lent.  (1  Caines^  Cos* 
in  Error,  63.  66.  69.     4  Johns.  Rep.  43, 44.) 

The  mere  technical  form  of  the  remedy  can  make  no  differ- 
ence in  the  principle.  This  court,  then,  can  exercise  its  equity 
powers,  in  furtherance  of  justice,  by  imposing  terms  on  the 
borrower ;  for  the  statute  was  intended  as  a  shield  of  defence; 
and  not  as  a  weapon  of  attack. 

Several  other  points  were  raised,  and  argued  by  the  counsel; 
but  as  they  were  not  noticed  by  the  court,  it  is  unnecessary  to 
state  them. 

Cady,  for  the  plaintiff.  The  statute  against  usury  was  in* 
tended  to  protect  parties  who  act  with  their  eyes  open ;  to  pro- 
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tect  them  against  themselves.     It  is  conceded  that  the  mort-  new- YORK 
gage,  being  founded  on  usury,  was  void,  as  between  the  parties     ^^y^  ^^*^- 
to  it ;  and  yet  it  is  contended  that  the  defendant  has  acquired  ^^^^^-^^^^ 
a  good  estate  under  the  mortgage. 

*The  fifth  section  of  the  statute,  (sess.  24.  c.  146,)  by  speak- 
ing of  a  person  claiming  redemption  in  equity,  has  reference 
to  a  court  of  equity,  and  shows  that  an  equity  of  redemption 
only  was  intended  to  be  barred.  It  is  said  that  the  exceptions 
in  this  section,  show  that  sales  in  all  other  cases  are  vahd  and 
conclusive ;  but  the  act  intended  only  to  confirm  sales  valid 
in  equity :  not  where  the  sale  was  void  at  law.  Suppose  a 
feme  covert,  or  an  infant,  should  execute  a  mortgage  with  a 
power  of  sale,  would  the  statute  confirm  a  sale  made  under 
such  power,  though  void  at  law  ? 

Again,  it  is  said  this  is  a  statute  foreclosure.  This  is  true, 
when  the  mortgage  is  valid,  and  the  sale  is  under  a  valid  pow- 
er. This  is  not  like  a  judicial  sale,  by  which  a  party  is  es- 
topped. An  advertisement  in  a  Gazette  is  not  a  suit,  or 
proceeding  at  law,  in  which  a  party  can  come  in  and  object. 

Where  there  is  a  sale  under  a  judgment  on  a  bond,  the 
party  rests  his  title  on  the  judgment  which  is  valid,  and  not  on 
the  bond  which  is  void. 

In  the  case  cited  as  to  a  pledge,  the  pawner  voluntarily  de- 
livered his  property  to  the  pawnee.  No  written  conveyance 
was  necessary.  Suppose  there  had  been  a  bill  of  sale  of  the 
goods,  could  the  pawnee  recover  on  such  void  bill  of  sale  ? 

Our  act  expressly  declares  deposites  of  goods  void  in  case 
of  usury,  but  there  are  no  such  words  in  the  English  statute. 
The  English  cases,  therefore,  do  not  apply  to  this  point. 

The  lessors  were  not  bound  to  take  any  step,  in  consequence 
of  the  advertisement  and  sale.  Their  silence,  or  inaction, 
therefore,  cannot  be  deemed  fraudulent. 

But  it  is  said  that  the  defendant  is  a  bona  fide  purchaser, 
vrithout  notice,  and  is,  therefore,  to  be  protected.  In  this  suit, 
howeverj  he  can  defend  himself  only  as  the  purchaser  of  a  void 
mortgage. 

The  object  of  the  power  was  to  render  a  resort  to  a  court  of 
equity  unnecessary.  If  the  mortgagee  does  any  act  trans- 
cending that  power,  or  in  violation  of  it,  it  is  a  waiver  of  it. 
Here  the  mortgagee  took  a  lease,  and  covenanted  to  surrender 
up  the  premises  at  the  expiration  of  the  term.  He  could  not 
exercise  the  power  to  sell,  until  after  the  end  vof  the  term. 
During  the  term  there  was  a  suspension  of  the  power  to  sell, 
and  the  defendant  knew  the  fact.  Again,  the  mortgagee  exe- 
cuted a  lease  of  the  premises  to  Pride,  for  six  years.  He 
could  not,  therefore,  sell  subject  to  that  encumbrance.  The 
mortgagee  must  pursue  his  power  strictly ;  he  cannot  *clog  or  {  *  192] 
encumber  the  premises,  but  must  sell,  simply  and  uncondi- 
tionally, the  whole  interest  as  conveyed  to  him  by  the  mort- 
gagor, (1  Caines'  Cos.  in  Error,  18.)  If  this ,  was  a  valid 
power  of  sale,  then  the  lease  was  an  execution  of  the  power. 
If  the  sale  is  irregular,  it  is  only  for  the  mortgagor  to  object.  j   | 
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NEW- YORK,  If  the  mortgagee  sells  it  part  of  the  premises  sufficient  to  psj 

^^Ji^jfJ^  his  debt,  that  is  le^  satisfaction.     If  a  landlord  exercises  the 

Jackson      power  pf  distress  irregularly,  he  cannot  afterwards  sue  for  the 

^-  rent,  on  the  ground  that  the  distress  was  irregular.     A  mort- 

^^^^'      gagee>  before  a  foreclosure  of  the  equity  of  redemption,  has  no 

power  to  lease.    (Pom;,  on  Mart  246,  247.)    The  onlygroun4l 

on  which  this  lease  could  be  supported,  is  under  the  pk>wer  to 

sell,  unless  the  mortgagor  objected.     If  the  lease  cannot  take 

effect  out  of  the  estate  of  the  mortgagee,  it  must  take  effect 

from  his  power  to  sell.     The  giving  the  lease,  therefore,  was 

an  execution  of  the  power. 

This  is  not  like  the  case  of  the  sale  of  a  distress.  By  the 
common  law  there  could  be  no  sale.  The  statute  gives  the 
power  of  sale,  and  declares  expressly  that  such  sale  shall  be 
valid,,  notwithstanding  any  irregularity  subsequent  to  the  dis- 
tress. 

It  is  not  necessary  to  take  advantage  of  the  usury,  or  the 
legal  defect  in  the  party's  title,  by  pleading. 

Suppose  a  forged  bond  and  mortgage  with  a  power  to  sell, 
is  the  owner  of  the  property,  when  advertised  for  sale,  bound 
to  file  his  bill  in  chancery,  or  give  notice  of  the  forgery  ?  May 
he  not  resort  to  his  remedy,  after  the  sale,  to  recover  his  pro- 
perty ?  A  person  claiming  under  a  sale,  by  virtue  of  a  power 
contained  in  a  mortgage,  must  show  that  it  was  regular.  The 
regularity  of  the  sale  is  part  of  the  purchaser's  title ;  and  a 
slight  irregularity  in  the  advertisement,  where  a  sale  was  post- 
poned, was  held  to  make  it  void,  so  that  the  purchaser  could 
take  nothing  by  his  deed.  (Jackson  v.  Clark,  1  Johns,  Bep. 
217—226.) 

We  admit,  as  a  general  rule  in  equity,  that  the  mortgagee  is 
a  trustee  to  the  mortgagor ;  but  a  trust  cannot  be  created  by  a 
void  deed.  And  we  contend  that  the  usury  rendered  the  mort- 
gage absolutely  void ;  so  that  no  estate  could  pass.  (Ordf  on 
Usury,  90.  1  Lev.  307.)  If  the  mortgage  is  void,  the  powei 
of  sale  was  also  void ;  for  if  the  power  of  sale  is  not  coupled 
with  the  interest,  it  ceased  on  the  death  of  the  mortgagor. 

The  defendant  cannot  be  considered  in  any  other  light  than 
as  an  assignee  of  the  mortgagee ;  and  in  that  character  it  is 
not  pretended  that  he  can  be  supported.  {Pow.  on  Mort  285, 
286.    6  Johns.  Rep.  81.    8  Johns.  Rep.  144.) 

In  an  action  of  ejectment  it  is  not  necessary  to  plead  the 
usury ;  but  it  may  be  shown  at  the  trial.    (1  Esp.  Rep.  1 1 .)  ' 
[  *  193  ]  ^Hoffman,  in  reply.    The  defendant  shows  a  mortgage  valid 

on  the  face  of  it ;  that  is  enough  for  him,  in  the  first  instance* 
The  plaintiff  sets  up  collateral  matter  to  get  rid  of  the  mort- 
gage. He  claims  against  it.  He  then  becomes  the  actor  as 
much  as  if  he  had  filed  a  bill  in  a  court  of  equity  ;  and  must, 
therefore,  before  he  can  recover  the  property,  pay  the  principal 
and  interest.  (1  Term  Rep.  153,  154.)  There  is  no  differ- 
ence, in  this  respect,  between  a  mortage  and  pledge. 

Between  the  original  parties  to  the  usurious  contract,  no  al- 
teration or  change  of  the  security  can  eet  rid  of  the  usury. 
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But  where  a  contract  tainted  with  usury  is  transferred  to  a  third  NEW- YORK 
person,  without  knowledge  of  the  usury,  and  with  the  assent    ^^^^  ^^^^* 
of  the  borrower,  the  latter,  in  an  action  brought  against  him      jacksok 
by  such  third   person,  cannot  set  up  the  usury  as  a  defence  v. 

against  an  innocent  and  bona  fide  holder,  or  purchaser.  ^^^^' 

The  lessors  or  mortgagor  had  legal  notice  of  the  sale  in  this 
case,  for  a  statute  notice  is  to  be  deemed,  in  all  its  consequences, 
the  same  as  a  personal  notice.  Where  the  proceeding  is  regu- 
lar, a  want  of  notice  cannot  be  alleged. 

The  basis  of  the  argument  on  the  part  of  the  plaintiff  is,  that 
the  mortgage,  by  reason  of  the  usury,  was  utirly  and  abso- 
lutely void.  But  there  is  a  technical  distinction,  in  this  case, 
between  what  is  void  and  what  is  voidable.  Wherever  an  in- 
strument, on  the  face  of  it,  is  good  and  vahd,  and  can  be  avoided 
only  by  pleading,  there  it  is  voidable  only.  Under  a  voidable 
contract,  the  rights  of  a  third  person  or  innocent  purchaser 
cannot  be  affected.  Contracts  made  with  persons  under  an 
absolute  incapacity  to  contract,  or  contracts  mala  in  se,  are, 
ipsofcxtOy  void.  In  the  case  of  a  sale  by  a.  feme  covert,  which 
is  absolutely  void,  third  persons  may  avail  themselves  of  the 
fact  of  its  being  a  void  act.  But  it  is  not  so  in  a  case  of  usury. 
Even  in  the  case  of  a  void  contract,  if  the  party  will  lie'  by  and 
see  a  third  person  purchase,  without  informing  him  of  the  de- 
fect, he  cannot  afterwards  set  up  this  defect  of  title.  If  a  bor- 
rower might  allege  usury  against  the  first  bona  fide  purchaser, 
he  might  against  the  hundredth,  and  for  any  period  of  time 
within  the  statute  of  limitations.  Such  a  doctrine  is  pregnant 
with  the  most  mischievous  and  alarming  consequences. 

Again,  the  defendant  claims  under  the  ecde,  a  new  contract, 
nut  under  the  mortgage.     After  the  sale  there  was  an  end  to  the 
mortgage.  It  was  functus  officio,  A  judgment  is  an  assurance, 
and  *may  be  made  a  security  for  an  usurious  loan,  yet  a  sale       [*  194  ] 
under  that  judgment  is  not  affected  by  the  usury. 

The  act  says  '^  that  no  sale  of  lands,  &c.  made  in  due  form 
of  law,  by  any  mortgagee,  or  others  thereunto  authorized,  by 
special  power  for  that  purpose,  &c.  shall  be  defeated  to  the  pre- 
judice of  any  bona  fide  purchaser,"  &c.  In  Simms  v.  Sla- 
cumy  (3  Cranch,  300.  309,)  the  Chief  Justice  of  the  United 
States  considered  the  prisoner,  who  had  obtained  his  discharge 
by  fraud,  as  discharged  by  the  due  course  of  law,  within  the 
meaning  of  the  words  of  the  condition  of  a  bond  given  for  the 
prison  rules.  Why  does  the  statute  speak  of  a  ^^  bona  fide 
purchaser,"  unless  to  distinguish  him  from  others  ?  The  rule 
IS,  that  where  a  stranger  acquires  the  title,  by  a  regular  sale, 
without  notice  of  the  defect,  no  transactions  between  the  par 
ties  to  the  usurious  contract  can  affect  the  sale. 

In  the  case  of  absent  mortgagors,  afler  a  notice  in  a  Gazette^ 
the  bill  is  taken  pro  confesso.  This  is  a  statute  notice  and  fore- 
closure. Suppose  the  legislature  had  said  that  in  all  cases 
respecting  mortgages,  a  sale  afler  a  certain  notice  should  be 
equivalent  to  a  foreclosure  in  equity,  would  not  such  a  fore- 
closure be  absolutely  conclusive  ?     In  Fletcher  v.  Peck,  (6 
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NEW- YORK,  Oaneh,  183 — 136,)  MarahaU^  Ch.  J.  states  the  rule,  that  if 
^^^^2J^  a  suit  be  brought  to  set  aside  a  ccmveyance  obtained  by  fraud, 
and  the  fraud  be  clearly  proved^  the  conveyance  will  be  set 
aside  as  between  the  parties ;  but  the  rights  of  third  persons, 
who  are  purchasers  without  notice,  for  a  valuable  consideration, 
cannot  be  disregarded.  Titles  which,  according  to  every  legal 
test,  are  perfect,  are  acquired  with  that  confidence  which  is  in-* 
spired  by  the  opinion  that  the  purchaser  is  safe.  If  there  be 
any  concealed  defect  arising  from  the  conduct  of  those  who 
held  the  property  long  befi^e  he  acquired  it,  of  which  he  had 
no  notice,  that  concealed  defect  cannot  be  set  up  against  him« 
The  purchaser  of  a  legal  estate,  without  the  knowledge  of  any 
secret  fraud  which  may  have  led  to  the  original  grant,  can 
never  be  affected  by  that  fraud. 

Again,  as  long  as  the  usurious  contract  remains  executory,  so 
long  the  borrower  may  avail  himself  of  the  usury ;  but  not  after 
the  contract  is  executed.  If  the  lender  comes  into  a  court  to 
enforce  the  contract,  the  borrower  may  dbject  usury ;  or  if  the 
borrower  seeks  relief  in  a  court,  he  can  obtain  it  only  on  terms. 
But  when  the  contract  is  executed,  and  rights  vested  under  it  in 
due  form  of  law,  the  borrower  can  never  raise  the  objection  of 
usury.  Suppose  the  mortgagor  releases  the  equity  of  redemp- 
tion, can  he  afterwards  impugn  the  contract  on  the  ground  of 
f  ♦  195  ]  ♦usury  ?  In  the  present  case,  the  contract  has  been  executed ; 
there  has  been  a  statute  sale  and  a  statute  foreclosure.  The 
execution  of  the  power,  under  the  statute,  is  a  complete  execu- 
tion of  the  contract,  as  it  regards  third  persons. 

Kent,  Ch.  J.  deUvered  the  opinion  of  the  court.  The  ma- 
terial and  important  question  presented  by  the  bill  of  excep- 
tions is,  whether  a  bona  fide  purchaser,  without  notice, 
under  a  sale  duly  made  according  to  the  statute,  by  virtue  of  a 
power  contained  in  a  mortgage,  can  protect  himself  against 
the  allegation  of  usury  in  the  debt  for  which  the  bond  and 
mortgage  were  given.  The  statute  {sess.  24.  c.  146)  autho- 
rizes and  regulates  the  sale  under  such  a  power ;  and  requires 
it  to  be  at  public  auction  on  six  months'  notice,  and  declares 
that  it  "  shall  not  be  defeated  to  the  prejudice  of  any  honafide 
purchaser  thereof  in  favor,  or  for  the  benefit,  of  any  person 
claiming  the  equity  of  redemption/'  The  statute  accordingly 
renders  such  a  sale  equivalent  to  a  foreclosure  and  sale  under  a 
decree  in  chancery ;  and  it  would  be  against  the  policy  and 
principles  of  law,  as  well  as  the  plain  language  of  the  statute, 
to  allow  the  sale  in  this  case  to  be  defeated.  It  is  true  that  the 
statute  of  usury  {se9S.  10.  c.  13)  declares  all  '^  bonds,  bilk, 
notes,  contracts  and  assurances"  infected  with  usury  '^  utterly 
void ;"  and  so  are  the  adjudged  cases,  when  the  suit  at  law  is 
between  the  original  parties,  or  upon  the  very  instrument  in- 
fected. But  when  the  contract  has  been  changed  by  a  new 
contract  founded  upon  it,  in  which  an  innocent  person  was  a 
party,  the  usury  has  not  been  permitted  to  be  set  up.  Thus  in 
the  case  of  Cuthbert  v.  HakSy  (8  Term  Rep.  390,)  wbei^  4 
made  an  usurious  note  to  B,,  who  transferred  it  to  C  for  Q 
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valuable  consideration,  without  notice  of  the  usury^  and  A.,  new-york^ 
thereupon,  gave  a  bond  to  C.  for  the  amount,  the  bond  was     ^^y>  *^^'* 
held  not  to  be  affected  by  the  usury.     And  Lord  Kenyan  ob-  ^""jl^^i^^ 
served,  in  that  case,  that  if  the  defence  ^'  were  to  succeed,  it  v. 

might  affect  most  of  the  securities  in  the  kingdom ;  for  if,  in  Heitby. 
tracing  a  mortgage  for  a  century  past,  it  could  be  discovered 
that  visury  had  been  committed  in  any  part  of  the  transaction, 
thoi^h  between  other  parties,  the  consequence  would  be  that 
t^te  whole  would  be  void.  It  would  be  a  most  alarming  propo- 
sHion  to  the  holders  of  all  securities."  The  same  doctrine  was 
early  adva&ced  in  the  case  of  EUu  v.  Ware»y  {Cro.  Jac.  33. 
More,  573.  Fete.  47,)  which  arose  under  the  usury  statute 
of  13  Miz.  containing  the  same  words  as  our  act.  The  de« 
fendant  there  was  indebted  to  *j4ider  in  IQOL  on  an  usurious  [*  196] 
contract,  and  Alder  was  indebted  to  the  plaintiff  in  lOOZ.  of 
just  debt,  and  the  defendant,  for  the  payment  of  the  usurious 
debt  to  Alder,  joined  with  Alder  in  a  bond  for  1002.  to  the 
plaintiff,  and  itid  bond  was  held  good,  because  the  debt  to  the 
plaintiff  was  a  just  debt,  and  he  was  ignorant  of  the  usury,  and 
the  court  said  '^  for  as  on  the  one  side  it  may  be  said  to  be  the 
means  to  defraud  the  statute,  so  on  the  other  side  it  may  be  a 
greater  mischief  to  a  true  creditor,  when  he  shall  take  security 
by  way  of  bond  with  sureties  for  money,  if  it  should  be  exam- 
ined whether  there  were  any  corrupt  agreement  betwixt  the 
creditor  and  his  surety,  whereof  he  cannot  by  intendment 
have  any  conusance."  This  same  doctrine  was  recc^nized  by 
Lord  HoU,  in  Hussey  v.  Jiteob,  (1  Li.  Rapm.  87.  ScUk.  344,) 
as  applicable  equally  to  gaming  and  usurious  contracts. 

The  case  of  Lowe  v.  fValier,  {Doug,  T30,)  was  an  action 
brought  by  an  innocent  holder  upon  the  very  bill  of  exchange 
given  on  an  usurious  consideration,  and  the  Court  of  K.  B.  felt 
themselves  bound,  though  with  visible  regret,  by  the  peremp* 
tory  words  of  the  statute,  and  by  the  case  of  Bowyer  v.  Bamp- 
ion,  (2  Stra.  1155,)  which  was  on  a  gaming  note  under  the 
statute  of  9  Anne,  and  which  equally  ^clares  the  security  void. 
This  is  the  greatest  length  to  which  the  courts  in  England 
have  gone  to  the  prejudice  of  an  innocent  person ;  and  there 
the  suit  was  necessarily  and  directly  on  the  usurious  instrument. 
In  the  present  case  the  defendant  holds  under  a  new  contract, 
founded  oia  a  sale  by  statute,  and  one  which  the  statute  ex- 
pressly declares  to  be  a  bar  to  all  equity  of  redemption.  There 
is  no  case  precisely  like  this  in  the,  English  books,  because 
these  powers  are  not  in  use  in  Great  Britain^  but  the  cases 
which  have  been  referred  to  of  new  security  taken  by  an  inno- 
cent person,  founded  on  the  usurious  contract,  are  very  analo- 
gous in  principle,  though  this  is  much  the  stronger  case, 
because  here  is  a  statute  sanction  to  the  purchase,  rendering  it 
a  substitute  to  a  judicial  sale  under  a  decree. 

The  notice  given  by  the  advertisement  is  intended  for  the 
party,  as  well  as  for  the  world,  and  he  has  an  opportunity  to 
apply  to  chancery,  if  he  wishes  to  ararest  the  sale  on  the  ground 
of  usury ;  and  the  statute  likewise  gives  him  bis  remedy  by  ac- 
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NEW.yoRK,  tion.     If  he  stands  by  and  suffers  the  sale  to  go  on,  and  an  in 
May,  1813.     nocent  party  to  purchase,  unconscious  of  the  latent  defect,  and 

"^^JJ^J^^^  without  any  means  of  knowing  it,  the  purchaser  has  the  pre- 
V.  ferable  claim  in  equity  to  protection. 

r  #^  0^°^  *The  principles  of  public  policy,  and  the  security  of  titles, 

I  ^^  •  J  are  deeply  concerned  in  the  protection  of  such  a  purchaser.  If 
the  purchase  was  to  be  defeated  by  the  usury  in  the  original 
contract,  it  would  be  difficult  to  set  bounds  to  the  mischief  of 
the  precedent,  or  to  say  in  what  sequel  of  transactions,  or 
through  what  course  of  successive  alienations,  and  for  what 
time  short  of  that  in  the  statute  of  limitations,  the  antecedent 
defect  was  to  be  deemed  cured  or  overlooked,  so  as  to  give 
quiet  to  the  title  of  the  bona  fide  purchaser.  The  inconven- 
ience to  title  would  be  alarming  and  enormous.  The  law  has 
always  had  a  regard  to  derivative  titles,  when  fairly  procured ; 
and  though  it  may  be  true,  as  an  abstract  principle,  that 
a  derivative  title  cannot  be  better  than  that  from  which  it  was 
derived,  yet  there  are  many  necessary  exceptions  to  the  ope- 
ration of  this  principle.  At  common  law,  sales  in  market 
overt  gave  a  title  to  stolen  goods ;  and  in  the  case  of  fraudu- 
lent conveyances,  which  the  statute  of  27  Eliz.  declares  to  be 
"  utterly  void,"  it  has  been  a  long  and  well  settled  principle, 
that  a  purchaser  for  a  valuable  consideration,  without  notice, 
has  a  good  title,  though  he  purchases  of  one  who  had  obtainec 
the  conveyance  by  fraud.  The  fraud  cannot  be  set  up  to  de 
feat  such  a  title.  (Rodgers  v.  Langham,  I  Sid,  134.  Dot 
V.  Marly,  4  Bos.  ^  Pull.  332.  Fletcher  v.  Peck,  6  Cranch 
133.)  There  is  a  provision  to  this  effect  in  the  statute  of  27 
Eliz.,  (which  we  have  adopted,)  and  that  statute  was  only  in 
affirmance  of  the  common  law. 

The  court  are  accordingly  of  opinion  that  the  verdict  must 
be  set  aside,  and  a  new  trial  awarded,  with  costs  to  abide  the 
event  of  the  suit.  New  trial  granted. 


[*198]  *Denniston  against  T.  L.  Bacon  and  another. 

By  8°  a|J^e«-  '  THIS  was  an  action  of  assumpsit,  brought  by  the  plaintiff, 
5f°aiid  b!,^.  as  endorsee  of  a  promissory  note,  dated  the  24th  of  July, 
was  to  <Jrawa  1810,  by  which  the  defendants  promised,  sixty  days  after  date, 
doifars^'  paya-  to  pay  to  the  Order  of  William  Gere  and  Robert  IMiot,  one 
bie  to  'a.  or  or-  thousand  dollars  at  the  Mohawk  Bank.  Value  received.  It 
hawk  %arut]  was  admitted,  at  the  trial,  that  the  plaintiff  claimed  in  behalf 
and  w^"ch^!  of  Robert  Elliot,  the  one  half  of  the  note  with  interest.  The 
comuedl^on  the  defendant  gave  in  evidence  a  letter  from  Elliot,  as  follows :  "I 
following  terms:  havc  made  an  agreement  with  the  Mohawk  Bank  for  drawing 
fifth  iif^  daysT  One  thousand  dollars  from  the  capital,  by  the  note  of  Timothy 
one  fifth  in  11^  Xr.  Bacon  and  Abner  Bacon,  endorsed  by  WUliam  Gere  and 
remainder  Sn  niysclf,  fivc  hundred  of  which  is  to  be  for  the  account  and 
168  days.  A.  benefit  of  the  said  Gere  and  Abner  Bacon,  the  other  five  hun- 
nSte'^and  pre!  dred  to  be  for  myself,  which  I  am  to  pass  to  the  credit  of  T  L. 
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Bacon's  account.     The  note  to  be  offered  on  the  following  new-york, 
terms:  twenty  per  cent,  to  be  paid  in  at  the  expiration  of     May,i8i3. 
fifty-six  days  ;  twenty  per  cent,  at  the  end  of  one  hundred  and  ^demwistow^ 
twelve  days,  and  the  remainder  at  the  expiration  of  one  hun-  v. 

dred  and  sixty-eight  days.  Albany,  July  20,  1810."  The 
note  in  question,  which  was  the  one  referred  to  in  the  above  senteditfordis- 
letter,  was  offered  for  discount  at  the  Mohawk  Bank,  but  was  baSefJlld  lo 
not  discounted.  The  blank  endorsement  to  the  plaintiff  was  discount  it,  and 
filled  by  Elliot,  without  the  consent  of  the  drawers,  or  of  Terwards^Vo't 
Gere.  The  defendant  T.  i.  Bacon  having  been  discharged  «»  .  the  note 
under  the  insolvent  act,  the  plaintiff  entered  a  nolk  prosequi  makll]  by  ^an 

as  to  him,  endorsee,  who,  • 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  suer*for"ihe 

o£  the  court,  on  a  case  containing  the  facts  above  stated,  and  benefit  of  the 

it  was  agreed  that  if  the  court  should  be  of  opinion  that  the  Cefffhat^as^he 

plaintiff  was  not  entitled  to  recover,  the  verdict  should  be  set  »<>*«  was  made 

aside,  and  a  judgment  of  nonsuit  be  entered,  otherwise,  a  }he ^ bani^^^for 

judgment  to  be  entered  for  the  plaintiff.  discount,      ou 

Foot,  for  the-  plaintiff.  ^Th^Twe™™': 

Van  Vechten,  contra.  fused,  it  ought 

Per  Curiam,     Though  the  plaintiff  sues  as  endorsee  of  the  {Crned^^r'the" 

note,  it  is  admitted  that  he  sues  in  behalf  of  Elliot,  one  of  the  maker  5    as  it 

♦original  payees,  and  the  merits  of  the  case,  and  the  terms        [  *  J  99  ] 

upon  which  the  note  was  given,  are  open  for  examination,  would  be  a  fraud 

equally  as  if  the  suit  was  between  the  original  parties  to  the  *°  i*^®.  Pf^®*  .\° 

mi       I  n   -nil*   j.  i   •  t  !••  t«t     negotiate        it, 

note.     The  letter  of  Mliot  explams  the  condition  upon  which  without  notice 
the  note  was  given,  and  the  purposes  to  which  it  was  to  be  ^^^^  ^nder 
applied.     The  object  of  the  parties  was  to  raise  money  at  the  which  it    was 
Mohawk  Bank,  the  one  half  of  which,  when  raised,  to  be  ^J^®^  b"Vim' 
applied  to  the  use  and  benefit  of  Gere,  one  of  the  payees,  and  and  that,  as  be- 
of  Abner  Bacon,  one  of  the  makers,  and  now  the  only  de-  l^aTVrtfes^^'tfe 
fendant ;  and  the  other  half  was  to  be  applied  by  Elliot,  the  note  and  '  the 
other  payee,  to  his  account  against  T.  L,  Bacon,  the  other  ^®one'c!raI 
maker.     But  this  was  not  all.     The  note  was  to  be  offered  for  tract;  and  the 
discount  on  certain  terms  of  extended  credit  and  payment  by  ?^"^  °"  ^^^^^ 
instalments.     The  note  was  offered  and  rejected  by  the  bank,  having    failed, 
The  object  of  it  failed,  and  the  note  ought  accordingly  to  have.  }{j®  ^^^^^^ 
been  returned  to  the  parties  who  gave  it.     It  would  have  been  discharged 
fraudulent  in  the4)ayees  to  have  negotiated  the  note,  and  sent  from  it. 
it  into  the  world,  without  notice  of  the  agreement  under  which 
it  was  drawn  and  received.     Nor  ought  the  payees  to  be  enti- 
tled to  regard  it  as  binding,  except  in  the  way  in  which  it  was 
agreed.     The  present  defendant,  A.  Bacon,  ought-  not  to  be 
held  as  security  for  T,  i.  Bacon,  except  upon  the  terms  spe- 
cified in  the  letter.     Those  terms  changed  the  face  of  the  note 
essentially  ;  and  instead  of  paying  according  to  the  face  of  the 
note,  the  makers  were  to  pay  by  instalments  and  on  an  ex- 
tended credit.     As  between  the  original  parties,  the  note  and 
letter  must  be  taken  together  as  forming  one  contract ;  and 
then  it  is  clear  that  when  the  terms  upon  which  the  note  was 
to  be  offered  to  the  bank  were  not  accepted,  the  parties  were 
discharged  from  the  note.     The  plaintiff  is  therefore  not  enti- 
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NCW-TORK,  tied  to  recoTer,  and  according  to  a  stipulation  in  the  case* 

Majr,i8i3.     the  \efdict  is  to  be  set  aside,  and  a  nonsuit  entered,  (a) 
^^^^^^;;;^^  JudgmOTt  of  nonsi^ 

VavdervxKR        («)  Vide  Runufy  v.  Leek.  6  WendeWa  Rep.  20.     Wardell  v.  Hughs,  3  Bnd.  4t«. 
HiOs  V.  Barun^ter,  8  Cow.  Rep.  31 .    BUdt  ▼.  HahUr,  7  BntU  82t. 


[•300]  *WiLLiAMS  og^ai/wf  Vawderveer, 

Where  a  writ  THIS  was  ati  act4on  cf  4i»8un^^sii.  The  cause  was  Hied 
btou^T'on^"  at  the  Otsego  circuit,  the  11th  of  S^ember,  1812,  bef<wre 
judgment  in  a  Mr.   Justice   Thompsofiy  whcn  a  verdict  was  found  for  the 

court  of  com-  «>i«:-,*:xr 

moD  pleas,    to  Plaintllf.  ,     ,        - 

this  court,  and  A  motion  was  now  made  in  arrest  of  judgment,  and  also  for 
bSow^'^^rfJirt-  a  new  trial,  on  the  ground  that  the  verdict  was  again^  law  and 

ed,  and   a  ve-  evidence. 

awardS  '^-  1*«  motion  fi>r  a  new  trial  was  refused,  the  court  not  think- 
turnabie  in  this  ing  it  a  case  which  justified  their  interference,  especiidly  after 
clUsl'wTJ^tr!^  a  second  verdict. 

cause  was  tried         ^^i  ••  i»«i  •  iii. 

on  the  record  On  the  motiou  til  atTest  of  judgment,  it  appeared  that  the 
remammg  ^^m  ^^g^  ^^s  Originally  Commenced  in  the  Otsego  Court  of  Com 
and  a  verdict  mon  Pkas,  and  brought  to  this  court  by  writ  of  error,  when 
Sarnliffj^kwas  ^^®  judgment  below  wa«  reversed.  A  venire  de  novo  vf^Ji 
held  that  the  awarded,  returnable  in  this  court,  and  the  cause  was  accord- 
Kmsefup'a'^dL^.  '"g'y  *"^  at  the  last  circuit,  in  Otsego,  on  the  record  remain- 
fort  in  form  in  ing  in  this  court,  the  pltuAtum  to  which  was  as  follows :  "  Pleas 
-'l^t^r?^  ar"  in  the  Court  of  the  Common  Pleas,  held  at  the  viUage  of  Ot- 

a  motion  m  ar-  ,  iri  i«y-\««A  o«/ 

rest  of  judg-  sego,  m  and  for  the  county  of  OtsegOy  &c. 
""where  ihe  ^*  WUHams,  for  the  defendant,  objected  that  the  pfece  at 
piacitum  in  the  which  the  court  was  held  was  not  properly  stated.  That  as 
[har'ilie  "lourt  ^^^  Statute  {Laws,  vol.  1.  p.  397)  requires  the  court  to  be  held 
w:»s  held  at  the  at  the  court-house,  &c.  it  ought  to  have  been  so  mentioned  in 
i^o' withou^^'  *®  piacitum.  There  can  be  no  intendment  in  fiivor  of  the 
in;^  at  the  Court-  court  bclow.  Its  proceedings  must  be  shown  to  be  regular,  and 
ll^id  Aat'lsThe  ^^^^  ^^  ^^  jurisdiction.  (2  JVUs.  382,  383.  6  Mod.  224.  9 
court-house  had  Mod.  95.     5  Cronch,  85.) 

d^wn  an^d'^nol  ^^^'  cofttra,  contended  that  the  ground  of  the  mption  in 
rebuilt  at  the  aTTCSt  was  a  mere  matter  of  form,  and  not  of  substance,  and 
was^  hefd^^th^  ^^'^  <^"red  after  the  verdict  by  the  statute.  The  record  having 
phcitum  '  was  bccu  brought  up  by  writ  of  error,  and  the  judgment  below 
suffident  j  ^ami  oncc  reversed  for  a  defect,  the  party  cannot  now,  after  a  sec- 
i*  wa7  matter  ond  verdict,  allege  another  defect  in  that  record,  in  order  to 
°^ .  ^^"^,  ^^}y^  arrest  the  judgment.     But  he  contended  that  the  pledtnm  was 

and  cured  after        n^   '      j.         js       .t^       j.  ^    ^ 

verdict  by  the  Sufficient  Under  the  statute. 

staiute  of  jeo-      p^T  Curiam.     This  cause  came  up  on  a  writ  of  errror,  from 

•^''**'  the  Otsego  Common  Pleas,  and  this  court  reversed  the  judg- 

ment below  and  awarded  a  venire  de  novo,  returnaMe  in  this 

[*  201  ]  court,  and  upon  the  ^record  remaining  in  this  court  the  cause 
was  tried  at  the  Otsego  circuit.  The  defendant  cannot  now 
be  allowed  to  set  up  the  defect  of  form  in  the  piacitum  to  the 
record  which  came  from  the  court  below.  It  was  not  assign^/d 
for  error  up(m  the  writ  of  error,  and  the  party  is  now  too  late, 
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after  a  new  trial  awarded  and  had  upon  that  record,  to  assign  new -YORK, 
a  second  error  in  the  record,  unless  it  be,  at  least,  an  error  m     ^^^^  ^^^^' 
substance.     The  only  error  now  alleged  is  a  defect  of  form  in    de  Longui- 
the  placitum^  in  which  the  court  below  is  stated  to  have  been        merb 
held  atthevUlage(f  O^^e^o,  omitting  to  say  at  the  court-house  fire  Iks.  Co. 
in  the  same.     Now  the  court  know,  from  the  public  acts,  that 
at  the  date  of  the  placUum,  there  was  no  court-house,  in  ease, 
in  Otsego  county,  for  the  old  one  was  pulled  down  and  sold, 
and  the  new  one  erecting,  but  not  finished.     The  Courts  of 
Common  Pleas,  during  the  interval  between  the  loss  of  the  old 
and  the  erection  of  the  new  court-house,  were  ambulatory,  so 
fadr  as  that  the  judges  when  they  met  to  hold  court  were  au* 
thorized  to  sit  in  any  convenient  place  fixed  by  law,  and  we 
know  the  place  fixed  by  law  was  in  the  viUage  qf  Otsego. 
By  taking  the  trouble  to  examine  the  several  statutes  relative 
to  that  subject,  it  will  appear  that  the  placitum  for  that  Court 
of  Common  Pleas,  and  at  that  term,  was  sufficient,  and  the 
court  was  not,  and  could  not  be,  held  at  the  court-house.    But 
the  objection  itself,  independent  of  any  such  consideration,  is 
but  matt^  of  fc»'m,  and  cured  after  verdict  by  the  statute  of 
amendmmits  and  jeofails,  for  a  trial  was  awarded  and  had  in 
this  court  upon  this  very  record,  with  such  a  pUuAtum  as  a  part 
of  it.     After  a  trial  here  under  our  own  jurisdiction,  it  would 
.be  intolen^le  to  listen  to  such  an  objection. 

Motion  in. arrest  of  judgment  denied. 


De  Longuemere  against  The  New-York  Fire  In- 
surance Company. 

THIS  was  an  actiOB  on  a  policy  of  insurance  on  the  freight  ^o**®^  ®^  "** 
of  the  ship  Eiheta^  valued  at  ^,000  dollars,  ^'  at  and  fi-om  j^*^^  valued 
New- York  to  the  port  of  Sisal^  m  the  province  of  Yucaiany  ^^  whSe^'of 
with  liberty  to  proceed  to  one  other  port  in  said  province,  not  the  cargo  was 
to  the  southward  of  *Laguna  de  Terminos,  nor  to  the  eastward  [  *  202  ] 
of  Cape  Ca^ocAe,  and  back  to  JVeu;- For*."  Shf^Li^Md*! 

The  facts  in  this  case  were  the  same  as  those  stated  in  the  pan    actually 
case  of  the  policy  on  the  ship.     {Ante,  p.  120.)     In  addition  u  "  5^^PP®Jj,e° 
to  the  {^-incipal  point  discussed  in  that  case,  it  was  contended,  thestonn  aiMe 
on  the  part  of  the  defendants,  in  the  present  case,  that  though  ^7.  "^^^^  ,*J® 
this  was  a  valued  policy,  jret  the  valuation  applied  to  the  m\  itwasheid^he 
fr^ht.     As  there  was  no  charter-party,  and  it  appeared  that  ^^^^^\    ^®'® 
a  part  only  of  the  cargo  was  on  board,  when  the  loss  happen-  cover^for  a  to- 
ed, the  plaintiff  could  only  recover  ao  'mttchof  the  valuation  ;a//M»,accwd- 
«s  was  in  proportion  to  the  fieigbt  of  the  goods  actually  on  Swn!  *  *  ^  " 
board.     The  case  of  Forbes  v.  A^nM,  (13  East,  323.     See 
&lso  4  Mass,  T.  R.  641,)  it  was  said,  was  founded  on  principle. 
The  valuation  applies  to  the  whole  subject  matter  insured ;  but 
if  part  tMily  of  the  subject  is  put  at  risk,  why  should  the  insur- 
er pay  for  the  whole  ?     Here  a  part  only  of  the  goods  were  on 
board,  and  the  plaintiff  seeks  to  recover  for  the  freight  of  the 
part  which  was  not  on  board  and  could  not  therdfore  be  lost. 

167 


202  CASES  IN  THE  SUPREME  COURT 

NEW- YORK,      The  decision  in  Forbes  v.  AapinaU  overruled  that  in  Mont- 

M-y,  1813.     gamery  v.  Eggerton,  (3  Term  Rep.  362.     See  also  6  Term 

clJlJ^^J^^^^  Rep,  478,)  and  though  the  latter  case  was  recognised  by  this 

V  court  in  Davie  v.  HaUett,  (3  Caines'  Rep,  16,)  yet  if  that  case 

ORRELL.     gjjQuij  lyQ  found  not  to  rest  on  sound  principles  of  law  and 

justice,  it  ought  not  to  be  regarded. 

For  the  plaintiff  it  was  insisted,  that  it  was  a  settled  prin- 
ciple that  where /reigW  is  valued  in  the  policy,  and  there  was 
an  inchoate  right  to  freight  at  the  time  of  the  total  loss,  the 
insured  must  recover:  and  the  amount  of  the  freight  earned  is 
immaterial,  as  the  valuation  in  the  policy  precludes  all  inquiry 
into  the  value.  (3  Caines'  Rep.  16—20.  3  Term  Rep.  362, 
Marsh,  on  his.  92.  278.)  This  case  comes  precisely  within 
those  already  cited,  for  not  only  a  part  of  the  cargo  was  on 
board,  but  the  whole  of  it  was  ready  to  be  shipped  when  the 
loss  happened. 

CoMen  and  Hoffman,  for  the  plaintiff. 

S.  Jones,  jun.  and  fVells  for  the  defendants. 

Per  Curiam.  This  case  may  be  decided  in  favor  of  the 
claim  for  the  whole  freight  according  to  the  valuation,  without 
questioning  the  decision  in  Forbes  v.  Aspincdl  (13  East, 
323.)  The  doctrine  in  that  case  seems  to  be  reasonable  and 
just,  but  there  the  residue  of  the  cargo  intended  for  the  voy- 
age, and  which  was  to  be  the  aliment  for  the  freight,  was  not 
[  *203]  procured  and  placed  on  the  *quay  ready  to  be  shipped.  The 
vessel  was  not  in  the  act  of  shipping  the  residue  of  the  cargo 
when  she  was  lost.  She  was,  in  fact,  a  mere  seeking  ship,  and 
for  aught  that  appeared,  the  residue  of  the  cargo  might  never 
have  been  obtained.  Here  the  cargo  was  all  procured  and 
lay  ready  to  be  shipped,  and  the  vessel  was  in  the  act  of  ship- 
ping it,  and  had  shipped  part;  and  the  case  is  precisely  like 
that  of  Montgomery  v.  Eggerton.  (3  Term  Rep.  362.)  The 
plaintiff  is,  therefore,  entitled  to  recover  as  for  a  total  loss,  and 
the  valuation  is  not  to  be  opened. 

Judgment  for  the  plaintiff. 


Cunningham  and  another  against  Morrell. 

greement**'was  ^'  ^^UER,  for  the  plaiutiffsi^,  moved  to  set  aside  the  report 
to  complete  a  of  the  referees  in  this  cause.  It  was  an  action  of  covenant. 
road  *on  or\e-  ^'^i^^^^  of  agreement  were  entered  into  between  the  parties 
fore '  the  20th  relative  to  making  a  tbmpike  road.  The  material  covenant  wasf 
Md^*B '  iove-  ^^  follows :  "  The  party  of  the  first  part  agrees  to  pay  to  the 
nanted  to  pay  party  of  the  sccoud  part,  for  completing  the  whole  of  the  afore- 
**ietin^°'  *^Te  ®^^^  enumerated  articles  of  covenant  and  agreement,  the  sum 
who'icf  of  the  of  6,000  dollars,  to  be  paid  on  or  before  the  20th  Ocfo6cry-1810y 
iars^u)^^aid  ^^  instalments,  as  the  work  progresses,  in  cash  and  stock  of  the 
in^insuiments,  Said  Company,  in  the  form  and  manner  hereafter  described,  to 
^e^ed^^iiw^  ^*^'  ^'  '^^^  ^^^  party  of  the  first  part  is  to  assign  over  to  the 
Sr  that^l!  said  party  of  the  second  part,  the  whole  of  the  subscriptioa 
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books  whioh  contain  the  number  of  shares  of  stock  sold,  and  NEW- YORK, 
the  names  of  the  persons  to  whom  sold ;  Ukewise  to  furnish  the  ^^^y^^|^ 
said  party  of  the  second  part,  with  a  proper  power  of  attorney  cunhihoham 
to  collect  the  money  due,  at  all  times,  from  the  stockholders,  v. 

on  such  stock  as  they  may  have  subscribed  for."  orrili. 

On  the  hearing  of  the  cause  before  the  referees,  it  was  admit-  could  not  main- 
ted  that  the  plaintiffs  had  entered  on  the  performance  of  the  foj."  ^h^  Jjfhoie 
work  mentioned  in  the  articles  of  agreement ;  and  also,  that  consideration 
the  defendant,  before  the  20th  October,  1810,  paid  a  part  of  rv?r7n/*'**^"d 
the  sum  mentioned  in  the  articles.  The  defendant  then  insist-  proving  a  per- 
ed  that  the  plaintiffs  were  bound  to  show  the  completion  of  the  [h^^oleworkj 
whole  work  mentioned  in  the  agreement,  or  of  some  part  there-  and  that  if  be 
of;  and  that  under  the  true  construction  of  the  agreement,  ^0^"^^,  a"a*a' 
they  were  only  entitled  to  recover,  ^in  proportion  to  the  work  [  *  204  ] 
acbmUy  done :  and  the  referees  being  of  that  opinion,  and  the  bie  part  of  the 
plaintiffs  refusing  to  produce  any  further  proof,  the  referees  re-  Sow ^a  ratable 
ported  that  nothing  was  due  from  the  defendant  to  the  plaintiffs,  perform- 

Dner  relied  on  the  cases  of  Sears  v.  Fowler,  and  Havens  v.  *°The^]ases  of 
Bush,  (2  Johns.  Rep.  27S.  387,)  as  in  point,  and  conclusive  in  Seers  v.  Fow 
this  case,  to  show  that  the  decision  of  the  referees  was  erroneous.  ^  ^lya^ftulid 

Fisk,  contra,  cited  1  Saund.  319.  n.  3.  12  Mod,  455.  1  Havens  '  v. 
Ld.  Raym:  662.     Year  Books,  48  Edw.  III.  2,  3.  Siing^^i 

Kent,  Ch.  J.  deUvered  the  opinion  of  the  court.  We  can-  different  doc- 
not  distinguish  this  case,  so  as  to  take  it  out  of  the  operation  JUfe^/'®  ^^®'" 
of  the  cases  of  Sears  v.  Fowler,  and  Havens  v.  Bush.  (2 
Johns.  Rep.  272.  387  j  Those  cases  were  governed  by  the  (a)  Vide 
English  decision,  in  Terry  v.  Duntze,  (2  //.  Bl.  389,)  but  Em^^bWend 
from  a  more  full  consideration  of  the  subject,  we  are  now  led  Rep, '  496. 
to  believe  that  the  Court  of  C.  B.  carried  too  far  the  principle  ^^J^^j^  "4 
of  mutual  and  independent  covenants.  It  is  true,  that  if  by  tlie  JOnd.  377/  ihx 
terms  of  the  contract,  the  money  is  to  be  paid  by  a  day  certain,  2hF^^^'BaiMoin 
and  which  is  to  happen  before  the  performance  of  the  service,  v.  *  Mann,  2 
or  by  a  day  certain,  and  there  is  no  day  certain  for  the  per-  ^i^^^| 
formance,  the  performance  is  not  a  condition  precedent ;  and  jkd,  632. 
the  party  may  sue  for  the  money,  without  averring  or  showing  p^j['^i8$; 
performance.  This  is  what  was  said  by  Lord  HoU,  in  the  case  Reabv.'jUoore, 
of  Thorp  V.  Thorp,  (12  Mod,  455.  1  Ld.  Raym.  662,)  and  ^/^^^f  ^; 
he  went  no  further  with  the  doctrine  of  mutual  covenants.  Moi 


Where  it  would  be  repugnant  to  the  contract  to  make  the  ser-  ^^^'    ^J; 
vice  a  condition  precedent,  the  parties,  he  observes,  are  left  to  Price,  16  iMd. 
mutual  remedies,  on  which,  by  the  express  words  of  the  agree-  ^J;^f^*J*"i7 
ment,  they  have  depended.     The  cases  which  he  cites  of  Fool  md.  iSff  ' 
V.  Tolcdser,  48  Edw,  III.  2,  3,  and  Pordage  v.  Cole,  1  Saund. 
319,  are  to  this  effect;  and  in  both  of  them,  the  entire  consid- 
eration was  to  be  paid  by  a  fixed  time,  and  which  might  pre- 
cede the  service.     Lord  Holt  further  said  in  that  case,  "  what 
is  the  reason  that  mutual  promises  shall  bear  an  action  without 
performance  ?     One's  bargain  is  to  be  performed  according  as 
be  makes  it.     If  he  makes  a  bargain,  and  relies  ow4he  other's 
covenant  or  promise  to  have  what  he  would  have  done  to  him, 
it  is  his  own  fault.     If  the  agreement  be  that  A.  shall  have  the 
horse  of  B.,  and  A.  agree  that  B,  shall  have  his  money,  they 
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NEW- YORK,  may  make  it  so ;  *aod  there  needs  no  averment  of  performance 
May,  1813.     |^  maintain  an  action  on  either  side ;  but  if  U  appear  by  (kt 

c^!!^i^!!!^^  agreement  that  the  plain  intent  of  either  party  was  to  have 
V.  the  thing  to  be  done  to  him  performedy  before  his  doing  what 

"'***■■''••     he  undertakes  qf  his  side,  it  must  then  be  averred.'' 

After  this  rational  explanation  of  the  rule,  we  cannot  but 
think  that  it  was  misapplied,  or  carried  to  an  unreasonaUe 
length,  in  Terry  v.  Duntze,  The  covenant  in  that  case  was, 
that  the  plaintiff  should  finish  the  building  by  a  ^ven  day,  and 
the  ddendant  was  to  pay  the  consideration  by  instalments  as 
the  building  should  proceed,  and  according  to  a  certain  and 
specified  state  of  advanceioent,  and  the  remaining  part  of  the 
consideration  when  the  building  should  be  completed.  But 
because  two  several  sums  of  money  were  to  be  paid  before  the 
whole  was  perfoimed,  and  when  only  a  part  of  the  service  was 
performed,  the  court  held  the  covenants  independent,  and,  as 
we  understand  the  case,  and  as  the  reporter  understood  it,  that 
the  plaintiff  might  maintain  his  action  for  the  entire  considera- 
tion, without  any  averment  of  performance.  This  was  contrary 
to  the  plain  understanding  of  the  parties,  and  was  not  warrant- 
ed by  any  of  the  cases  referred  to.  It  was  sufficient  Tor  the 
plaintiff  to  have  shown  the  advance  of  the  building  as  stipula- 
ted, to  have  entitled  him  to  the  instalment  then  to  be  paid,  but 
to  have  entitled  himself  to  the  last  instalment,  he  was  bound 
to  aver  and  show  a  completion  of  the  contract.  The  good 
sense  and  justice  of  the  case,  as  it  appears  to  us,  required  this 
cohsfrnctioB,  and  the  meaning  of  the  parties  could  not  have 
been  mistaken.  The  error  in  that  case,  and  in  the  two  cases 
in  this  court  which  followed  it,  consisted  in  holding  the  cove^ 
nants  to  be  independent  throughout,  because  a  part  of  the  con^ 
sideration  money  was  to  be  paid  before  the  entire  service  was 
to  be  performed.  This  might  have  be«i  the  case,  if  the  con- 
tract in  all  those  cases  had  not  provided  that  a  certain  part  of 
the  consideration  was  to  be  paid  on  the  completion  of  the  ser- 
vice, and  which  rendered  the  service,  pro  tanto,  a  condition 
precedent.  There  is  nothing  unreasonable  nor  unusual  in  such 
an  agreement.  It  has  been  the  constant  language  of  the 
EngUsh  courts,  that  the  dependence  or  independence  of  cov- 
enants, depended  on  the  good  sense  and  meaning  of  the  con- 
tract. ^'Thmr  precedency,"  said  Lord  Mansfield,  "  must  de- 
pend on  the  order  of  time  in  which  the  intent  of  the  transac- 
tion requires  their  performance."    A  mechanic  generally  stands 

[  *  206  ]  in  need  of  advances,  from  time  to  time,  in  aiding  *him  to  pro 
cure  materials  to  carry  on  his  work,  and  the  employer,  if  pru- 
dent, will  generally  reserve  a  considerable  payment  until  the 
work  be  completed,  and  to  depend  on  such  completion.  But 
if  all  these  payi»ents  can  be  demanded,  without  performance, 
merely  because  a  part  of  them  were  to  be  made  as  the  work 
advuiced,  it  would  be  making  the  intention  of  the  parties  sub- 
servient to  technical  rules.  The  parties  have  an  undoubted 
right,  if  they  please,  to  make  their  covenants  dependent  or 
independent  throughout,  or  to  make  the  covenants  inde- 
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pendent  as  to  one  pajnnent  and  dependent  as  to  another.  new-yok£. 
They  have  a  right  to  mould  their  contracts  so  as  to  suit  ^^^^  ^^*^- 
their  mutual  convenience  and  interests,  and  when  the  courts  ^""m^etwT^ 
can  ascertain  their  meaning,  they  are  so  to  construe  the  con- 
tract as  to  give  effect  to  that  meaning,  provided  the  purpose 
be  lawful.  For  these  reasons,  I  apprehend  that  we  have  yield- 
ed with  too  much  deference  to  the  decision  in  Terry  V.  Duntze^ 
and  did  not  sufficiently  advert  to  the  evil  consequences  of  the 
doctrine  in  the  extent  there  laid  down.  It  becomes,  then,  our 
duty  to  limit  the  operation  of  that  case,  and  of  the  two  cases 
in  this  court  which  were  founded  upon  it,  so  as  better  to  fulfil 
the  intention  of  the  contract,  and  the  justice  of  the  case ;  and 
'  ib  doing  this,  we  may  be  permitted  to  ccMisider  it  as  some  apol- 
ogy for  fhosll  deckoons,  that  we  at  the  time,  reposed  upon  the 
authority  of  so  respectfdbl6  ^  tfibofial  as  the  C.  B. ;  and,  espe- 
cially, when  its*" decision  was  supported  by  «o  distinguieh^d  « 
judge  as  Butter,  who  was  equally  eminent  for  a  clear  and  sound 
judgment,  and  for  diligent  and  profound  inquiry. 

Having  thus  freed  ourselves  from  undue  embarrassment  in 
considering  the  real  merits  of  this  case,  we  say  that  as  the  road 
was  to  be  completed  on«or  before  the  20th  of  October,  1810, 
and  as  the  defendant  was  to  pay  therefor  the  sum  of  6,000  dol- 
lars, to  be  paid  on  or  before  that  day,  in  insUdments  as  the 
work  progressed,  the  just  construction  of  the  contract  is,  that 
if  the  plaintifis  will  go  for  the  whole  consideration  money,  they 
are  bound  to  aver  and  show  a  performance  of  the  whole  work, 
and  if  they  go  for  a  ratable  part  of  the  mcmey,  they  are  bound 
to  show  a  ratable  performance.  The  decision  of  the  referees 
was  accordingly  correct,  and  the  motion  to  set  aside  their  re- 
port ought  to  be  denied.  Motion  denied. 


*M'EvERS  against  Mason,  Hodosok  &  Co.  [*207} 

THIS  was  an  action  on  the  case,  brought  by  the  plaintiff  M.  4.  c«., 
against  the  defendants,  who  are  merchants  at  Liverpool,  in  ^^^J^^ol  " 
England,  as  acceptors  of  a  bill  of  exchange,  for  four  hundred  wroie  to  p., 
pounds  steriiiig,  dated  New-Yerk, Bth  of  October^  1810,  drawn  ^^Z-i^X  tt 
on  the  defendants  by  W.  H.  Jepson,  payable  to  T.  Proctor  or  p«M>curing  'con- 
order,  in  London.  The  biil  was  purchased  by  the  plaintiff  of  -nl^^Jbat'/M^y 
the  drawer,  and  was  made  payable  to  Proctor,  the  endorsee,  al^'ance  in  an- 
at  the  request  of  the  drawer,  and  for  his  accommodation ;  and  property%nth« 
was  remitted  in  due  course  to  Lityerpool,  where  it  was  present-  receipt  of  biH« 
ed,  on  the  7th  of  December,  1810,  to  the  drawers  for  accept-  ?^voiceI^^  wUh 
ance,  and  refiised ;  it  was  protested  for  non-acceptance,  and  orders  to  in- 
again,  on  the  8th  of  February,  1811,  protested  for  non-pay-  JhiTcf s  ^  uTthree 
ment.  Proctor,  at  the  time  the  bill  was  drawn,  and  for  some  fourths  of  the 
time  previous,  was  the  agent  of"the  defendants,  and  readed  in  J^e^s^"  alld 
t?he  city  of  ^cw-Forik,  for  the  purpose  of  procuring  shipments  that  lie  migiii 
to  the  defendants,  so  far  as  the  tetters  written  by  them  to  Prac-  ""^^^^^^^^^ 
for  constituted  mm  such  an  agent.  Ihe  material  parts  01  pers  that  their 
those  tetters  are  as  follows  :  (January  28,  1809 :)  "  As  to  thy  ^"^r    "°*^^' 
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NEW-yoRK,  commission  we  agree  to  thy  having  one  per  cent,  on  all  consign- 
^^^^•^  ments  thou  may  procure  us  of  produce  from  the  United  States, 
or  Quebec;  and  we  have  no  objection,  if  it  meets  thy  ideas, 
that  this  engagement  be  understood  as  existing  for  a  term  of 
years.  We  shall  be  satisfied  with  the  like  commission  on  such 
the  above  cir-  goods  as  we  may  procure  the  consignment  of  to  thee  ;  and  we 
wuT^meerhon-  shall  embrace  every  opportunity  to  recommend  thee  in  that 
or;"  B.,  ai  the  way.  As  to  our  terms,  they  are  the  same  as  those  of  other  re- 
iTon°Sjp\"mado  spcctablc  houscs  hcrc^  and  are  so  well  known  as  almost  to 
a  shipment  to  render  the  mention  of  them  unnecessary :  we  may,  however, 
[  *  208  ]  state,  that  we  advance  in  anticipation  ^on  property,  on  receipt 
c'  *  ^h'  T^  ^  ^^^^  ^  lading  and  invoices,  with  orders  to  insure,  from 
biii  o7cxchange  ^^o  thirds  to  three  fourths  the  probable  proceeds,  charging 
jf  B.  drawn  on  four  per  ccut.,  for  sales  and  del  credere ;  and  on  goods  purchased 
less  than^  two  here  two  and  a  half  per  cent.,  and  do  not  purchase  goods  with- 
ihirds  of  the  out  the  means  of  reimbursement  in  the  kingdom.  From  these 
mount'^^of  the  thou  Will  bc  able  in  thy  recommendations  of  us  to  know  what 
shipment,  and  we  are  ready  to  do,  and  thou  may  confidently  assure  any 
LihLin-^the  shippers  that  their  drafts,  under  the  above  circumstances, 
bill,  B.ioid  c.  will  meet  honor.'' 

Jrawh ''through  Again,  *^  Wc  are  perfectly  satisfied  with  thy  allowing  Fish- 
the  recommen-  ers  to  draw  upon  US,  ou  this  occasion,  though  the  bills  of  lading 
»ccoun?of^iich  were  not  in  thy  possession ;  and  we  have  accepted  the  whole 
ihipment,  and  of  the  drafts  which  have  appeared.  In  making  a  deviation  of 
ladiVg,^nvoic''e^,  this  kind,  thy  own  judgment  will  direct  thee,  and  we  have 
and  order  to  in-  evcry  reliance  on  it ;  but,  of  course,  we  mutually  view  the 
i^^tio M.^Co.  mode  as  a  deviation,  which,  on  a  scale  of  general  practice,  is 
The  bill  was  best  avoided.  But  on  thy  having  possession  of  bills  of  lading 
Z^p.,BX^C)e-  and  orders  to  insure,  we  can't  see  that  there  would  be  any  risk 
oucst'  of  the  where  no  extra  proportion  is  drawn  for,  or  high  value  taken  for 
Ind^e'd"' t^e  the  ground  of  drawing.- 

bill,  before  it  (Junc  6,  1810.)  '^  We  note  thy  intention  not  further  to  nsk 
to^c.,  who^htd  thy  name  on  any  drafts  on  us,  which  we  decidedly  approve, 
no  co'mmunica-  The  subjcct  of  advaucc  here  brings  it  to  our  notice.  Our  com- 
an"iIlibrmat?on  "^ission,  as  wc  havc  before  observed,  will  not  bear  any  lAing 
of  the  letters  out  of  the  regular  coursc.  TTfty  name  appearing  on  bills  c  rawn 
feeTto^h^^-'nor  ^"  ^^}  ^"^^  ^^  amouut  boyond  which  we  conceive  ourselves  cov- 
did  it  appear  ercd,  placcs  US  in  a  very  awkward  situation,  and  emban  asses 
drawer^adany  "^  ^^  the  use  of  our  discretion,  in  exercising  the  most  iri) port- 
knowledge  of  ant  function  in  the  course  of  our  business.  If,  however,  it  may 
Sadethebuion  ^^^^  scrvcd  to  gain  the  trial  of  us,  and  establishes  our  credit, 
the  credit  of  it  has  uot  bccn  in  vain,  and  thy  zeal  and  desire  to  promote  the 
havTng  ^^been  ^usiness  which  induced  thee  to  it,  merit  our  thanks ;  but  J*s  a 
protected  for  fundamental  rule,  we  cannot  exceed  our  funds  in  accepting  J 
Snd'^^'noS.pSy!  ^"^  ^  tjhou  canuot  always  form  a  competent  idea  of  what  clic 
ment,  c.  bro't  funds  wiU  be,  WO  could  wish  thee  to  avoid  having  thy  name-  or 
^nAcl  responsibility  on  any  of  the  bills,"  &c. 
as  acceptors,  on  (Septemherl,  1810.)  "W^  do  think  the  times  about  to 
^^^?!ifw^  arrive  here  will  require  more  than  ordinary  caution,  and  we 
held,  that,  ad-  Certainly  would  wish  thee,  whenever  in  thy  power,  to  avoid 
Sainul;^  m'  ^eu'  P^^^ing  thy  responsibility  on  drafts  against  consignments ;  but 
'see,'  could  where  thou  cannot  avoid  it,  thou  should  feel  sufficient  reliance 
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on  the  care  with  which  the  advance  was  made,  as  to  satisfy  new-york, 
thee  that  it  would  not  exceed  what  we  should  be  in  funds  to  ^^^^^^fi^ 
pay.    When  in  despite  *of  these  considerations,  the  occurrence      m'Evers 
of  circumstances  which  could  not  reasonably  be  expected  on  our  v. 

part  to  have  been  foreseen,  thy  endorsement  should  appear  on 
drafts  beyond  the  amount  we  were  covered,  we  trust  our  lib-  avail  himself  of 
erahty  in  such  case  might  be  depended  on,  though,  with  the  promrse'to'a"- 
due  exercise  of  caution,  we  do  not  imagine  such  case  would  ^ept.  so  as  to 
often  occur;  but  to  give  any  specific  authority  to  draw  or  en-  to  bring  ^*ac- 
dorse  for  us,  would,  in  fact,  be  giving  away  the  grand  power  'ion  "pon  't  a- 
which  is  to  govern  us  in  every  respect."  IreTyet^  a«Te 

{October  27,  1810.)  "  In  times  more  regular  than  the  past  ^jn  "°' J^*"® ^^® 
have  been,  the  objections  to  giving  thee  a  power  from  us  to  it^  ofVny  *such 
draw  or  endorse  bills  would  not  have  been  equally  strong,  promise,  he 
though  in  principle  we  do  not  think  it  a  good  plan."  der  ihe^drcum- 

At  the  time  that  the  plaintiff  purchased  the  bill  from  Jeph-  stances  of  the 
son,  the  drawer  had,  through  the  recommendation  of  Proctor,  ihracti^n!"a?'" 
made  a  shipment  to  the  defendants,  the  probable  proceeds  of  ^t  seems  thai 
which  would  more  than  cover  the  bill,  by  a  third  or  fourth,  and  cepTTbin"^  at 
had  consigned  the  same  to  the  defendants,  and  shown  the  bills  ready  drawn, 
of  lading,  invoices,  and  order  for  insurance,  to  Proctor,  and  ^umst^ce^i^^a 
bad  sent  the  same,  by  his  directions,  to  the  defendants;  and  mount  to  an  ac- 
the  drawer,  when  the  plaintiff  purchased  the  bill,  informed  the  ^  ^  ^mfeAhe 
plaintiff  that  the  bill  was  drawn,  through  the  recommendation  drawee  liable  to 
of  Proctor,  on  account  of  such  shipment,  for  which  he,  the  whether^! 'prol 
drawer,  had  sent  the  bills  of  lading  and  invoices,  with  orders  mise  to  accept 
to  insure,  to  the  defendants.  On  this  information  the  plaintiff  wlif  amounTTo 
purchased  the  bill  of  the  drawer,  at  the  current  rate  of  ex-  a  legal  accep- 

/^Konrr^i  taucc  J  and 

Cfldnge.  .whether  it  is  so 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  assignable  that 
of  the  court,  on  a  case  containing  the  facts  above  stated.  Se^bilfcan  a- 

Colden,  for  the  plaiiitiff.     There  may  be  a  parol  acceptance  vaii  himself  of 
of  a  bill  of  exchange,  and  an  acceptance  by  letter.     (1  Atk.  l^^f"  S 
613.)    In  PiUam  fy  Rose  v.  Van  Mierop  8f  Hopkins,  {Burr,  an  acceptance, 
Rep.  1663,)  it  was  held  that  a  promise  to  accept  bills  to  be  ^ti7"agl"nTt 
drawn  at  a  future  day,  was  tantamount  to  an  acceptance  of  the     drawee  ? 
them.     The  only  difference  between  that  case  and  the  present  Q"^^^- 
is,  that  there  the  action  on  the  agreement  to  accept  was  be- 
tween the  drawer  and  acceptor  :  here  a  third  person  has  taken 
the  bill  on  the  faith  of  that  agreement  to  accept,  and  we  con- 
tend that  he  is  entitled  to  all  the  benefit  of  it.     If  the  promise 
to  accept  is  equivalent  to  an  acceptance,  it  is  the  same  as  if  it 
were  on  the  bill  itself,  and  the  endorsee  takes  the  bill  with  the 
advantage  of  such  an  acceptance.     An  acceptance  once  made 
is  always  binding  ;  and  it  is  not  necessary  to  show  that  the  ac-       [  *  210  ] 
ceptor  *had  funds  ;  nor  is  it  important  to  the  plaintiff  how  the       {a\      Vide 
accounts  stood  between  the  drawer  and  acceptor.     There  was,  ^Q^eMvl 
in  this  case,  an  acceptiance  of  the  bill  the  moment  it  was  drawn.  Re^).  414.  2  lb. 
It  is  true.  Lord  Man^^W,  in  Pierson  v.  Dunlop,   (Cowp.  p^^^^^J^^^ 
573,  574,)  qualified  the  doctrine  laid  down  by  him  in  PiUafis  u,  2md,  6i6. 
v.  Van  Mierop,  by  saying  that  "  the  mere  answer  of  a  mer-  ^^^^^''     j^ 
chant  to  the  drawer  of  a  bill,  that  '  he  will  duly  honor  it,'  is  no  Johns,  kep,  6. 
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NEW-YORK,  acceptance,  unless  acscompanied  with  cipconstanees  wUeh  may 
J^^^^'  V  ind»«6  ^  third  person  to  take  the  bill  by  endcNrseniettt."  H«e 
the  plaintiif  was  such  third  person  who  took  the  luU  under 
such  circumstances,  and  whose  rights  are  affected.  He  comes 
precisely  within  the  exception  made  by  Lord  Mcn^dd  to  the 
general  rale  before  laid  down.  But  his  ]oidsh^>  again  said,  in 
mason  ▼.  fiiifi^,  {Doug.  297,)  that  <<  if  one  man,  to  giye  credit 
to  another,  nukes  an  abeohtte  promise  to  accept  ^  hill,  the 
drawer,  or  any  other  person,  may  show  such  promise  upon  the 
exchange,  to  get  credit,  and  a  third  person  who  shall  advance 
his  money  upon  it,  would  have  nothing  to  do  with  the  equitable 
circumstances  which  might  subsist  between  the  drawer  and 
acceptor ;"  that  ^'  there  was  no  doubt  that  an  agreement  to 
accept  may  amount  to  an  acceptance,  and  m&y  be  couched  in 
such  words  as  to  fmt  a  third  person  in  a  better  condition  than 
the  drawer." 

But  it  will  be  said  that  these  decisions  of  Lord  Mansfidd 
have  been  since  overruled,  and  much  reliance  will  be  placed  on 
the  opinion  of  Lord  Kenyan,  in  the  case  of  Johnson  v.  Coir 
Una ;  (1  East,  98, 103  ;)  and  it  cannot  be  denied,  if  the  gene- 
ral principles  there  laid  down  are  to  be  deemed  the  law,  that 
the  plaintiff  cannot  recover.  There  has,  however,  been  a  grow- 
ing disposition,  of  late  years,  in  the  Englisk  judges,  to  respect 
the  opinions  of  Lord  Mansfield  rather  than  those  of  Lord 
Kenyan.  Thus,  in  Claarlu  v.  Ck>ok,  (4  East,  67,  70,)  Lord 
Ellenboraugh  says^  <'  it  has  been  laid  down  in  so  many  cases 
that  a  promise  that  a  bUl  when  due  shall  meet  due  honor, 
amounts  to  an  acceptance,  and  that  without  sending  it  for  a 
formal  acceptance  in  writing,  that  it  would  be  wasting  words  to 
refer  to  books  on  the  subject."  "  ^hen  does  not  a  {H^mise  to 
accept  an  existing  bill,  for  I  do  not  wish  to  consider  the  ease 
so  largely  as  the  doctrine  in  PUlans  v.  Van  Mierop,  though 
that  opinion  is  supported  by  great  authority,  amount  to  an 
acceptance  V 

The  doctrine  of  Lord  Man^ld,  and  for  which  we  contend, 
has  been  fully  recogiiized,  by  an  American  judge,  in  the  case 
of  JtfiSm  V.  Smith,  in  the  Baltimore  County  Court,  tried  be- 
fore Nicholson,  Ch.  J. 
[  *  21 1  ]  *We  contend,  however,  that  the  present  is  not  properly  a  case 

oi  a  bill  accepted  before  it  was  drawn,  but  of  an  acceptance 
of  it  when  dmwn>  by  the  authorized  agent  of  the  drawee. 

WMs,  contra.  Parol  acceptances,  or  by  letter,  or  before 
bills  are  drawn,  were  not  known  in  the  origin  or  early  history 
of  bills  of  exchange.  These  practices  have  grown  up^  in  late 
years,  jfrom  the  loose  mode  of  transacting  a  very  important 
mercantile  concern.  A  bill  of  exchainge  must  be  in  writing; 
and  the  natural,  proper,  and  safe  course  is,  that  the  acceptance 
also  should  be  in  writing,  and  on  the  bill  itself.  The  liigli^^ 
judges  have  allowed  deviations  from  this  course,  and  have  so 
entangled  themselves,  by  contrary  opinions,  and  precedents, 
that  Aey  are  unable,  however  desirous  they  may  be,  to  retrace 
thek  steps.  This  court,  however,  in  the  present  case,  cannot 
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feel  itself  so  embarrassed  by  former  decisions,  for  this  is  the  NEW- YORK, 
ftrsi  time  the  question  has  arisen  here,  but  may  lay  down  the  ^*7^  i^^- 
simple  and  safe  rule  of  practice  in  regard  to  the  acceptance  of 
bills,  from  which  Lord  Kewgon^  (1  EtMy  113,)  and  after  him 
Lord  IMenborough,  (4  East,  67,)  regretted  there  had  ever 
been  a  departure.  In  Pillans  v.  Van  Mierop,  Lord  Mansfield 
was,  no  doubt,  ted  away,  by  the  equity  of  the  case,  in  fevor  of 
the  plaintiff.  Yet  the  general  doctrine  laid  down  by  him,  in 
that  case,  it  i»  admitted,  has  been  considerably  qualified  in  sub- 
sequent cases.  Pierson  v.  Dunlop  was  not  the  case  of  a 
promise  to  accept  a  bill  not  drawn,  but  of  one  already  drawn ; 
and  Lord  Mansfidd  puts  it  on  the  ground,  that  the  endorsee 
took  the  bill  on  the  faith  of  the  drawee's  promise  to  accept 
And  Mason  v.  H%tnt  was  not  decided  on  the  promise  to  ac^ 
cept  a  bill  not  drawn  ;  Lord  Mansfield  merely  recognises  his 
former  doctrine.  What  he  says,  however,  is,  in  that  case,  obir 
ter  dictum. 

But  we  insist  that  the  general  doctrine  in  PiUans  v.  Van 
Mierop  has  been  overruled  by  Lord  Kenyon,  in  Johnson  v. 
Collins,  and  by  Lord  EUehborough,  in  Clarke  v.  Cook.  In 
that  case,  as  well  as  in  Wynne  v.  Raikes,  (5  East,  492,)  the 
promise  of  acceptance  was  of  a  bill  already  drawn  and  passed 
to  the  plaintiff.  The  general  rule  then,  of  Lord  Mansfield,  it 
must  be  conceded,  has  been  narrowed  down,  at  least  to  the 
case  of  a  promise  to  accept  a  bill  already  drawn.  And  BeaweSy 
{Lex,  Mer,  454.  s.  16.  112,)  who  speaks  of  a  parol  promise,  or 
by  letter,  to  accept  bills  drawn  for  the  account  of  a  third  per- 
son, and  in  consequence  of  which  he  who  takes  the  bill  gives 
credit  to  the  drawer,  says  only,  that  the  person  making  the 
promise  is  answerable  *^for  all  damages  arising  from  a  breach  [  ^  21 2  ] 
of  the  contract,  to  the  person  to  whom  the  promise  was  made. 

M'Kim  V.  Smith  was  a  nisi  prius  decision,  and  in  its  cir- 
cumstances materially  different  from  the  present.  There  Smith 
had  given  Brown  a  receipt  for  money  in  his  hands,  promising 
to  hold  it  subject  to  his  order,  which  receipt  was  shown  to  the 
clerk  of  the  plaintiff,  who  took  the  draft  oi  Brown  on  the  faith 
of  it. 

,The  acceptance  of  a  bill  is  founded  on  the  fact,  or  the  pre- 
sumption ^  the  fact,  that  the  drawee  has  funds  of  the  draw- 
er in  his  hands,  and  by  the  acceptance  he  admits  he  haf 
funds;  the  promise,  therefore,  is  supported  ^^9,  legal  consider- 
ation. But  a  promise  to  accept  a  bill  at  a  hEcure  day,  has  no 
consideration  to  support  it.  It  is  founded  on  something  future 
and  contingent.     There  is,  then,  a  locus  penitentuB. 

Again,  the  promise  to  accept  a  bill  not  in  existence  is  made 
to  the  drawee  only ;  it  is  a  mere  chose  in  action  not  assignable. 
It  forms  no  part  of  the  contract  between  the  endorsee  and  the 
drawee ;  suid  Lord  Kenyon,  in  Johnson  v.  Collins,  adverting 
to  the  argument  of  the  plaintiff's  counsel,  that  the  promise  to 
accept  raised  an  implied  assumpsit,  which  was  sufficient  to  sup- 
port the  general  money  counts,  says,  "  as  to  the  other  ground,  if 
we  were  to  suffer  the  plaintiffs  to  recover  on  the  general  counts, 
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NEW- YORK,  we  must  say  that  a  chose  in  action  is  assignable,  a  doctrine  to 
^JjJ;  J2^  which  I  can  never  subscribe."  But  in  this  case,  the  promise  to 
accept  was  not  even  made  to  the  drawer,  much  less  to  the  en- 
dorsee. The  letters  produced  as  evidence  of  the  promise,  are 
mere  instructions  by  a  principal  to  his  agent.  It  does  not  ap- 
pear that  these  letters  were  shown  to  the  drawer,  much  less  to 
the  plaintiff.  The  act  of  Proctor  in  endorsing  the  bill,  coaU 
not,  as  has  been  suggested,  amount  to  an  acceptance  by  the 
drawee.  He  had  no  authority  to  accept  bills  for  the  defend- 
ants.    They  expressly  refused  to  'gk\e  him  such  an  authority. 

/.  Jones,  jun.  in  reply,  said  that  paroZ  acceptances  of  foreign 
bills  of  exchange(a)  were  coeval  with  such  bills.  {MoUoy, 
295.  Marius,  17.  1  Stra.  648.])  Lord  Ellmborough,  in 
Clarke  v.  Cook^  does  not  agree  with  Lord  Kenyon,  but  instead 
?13  1  of  overruling,  he  rather  confirms  the  doctrine  of  *Lord  MoM^ 
field.  There  is  no  real  distinction  between  accepting  a  bill 
already  drawn,  and  one  hereafter  to  be  drawn.  In  both  cases, 
it  is  a  mere  promise.  The  objection  raised  by  the  defendant's 
counsel,  is  equally  applicable  to  both.  A  promise  to  accept, 
or  an  acceptance,  must  be  founded  either  on  the  funds  or  the 
credit  of  the  drawer  with  the  drawee,  to  the  amount  of  the  bill. 
A  letter  of  credit  is  prospective.  It  is  giving  credit  for  a 
future  time. 

The  conditions  prescribed  by  the  defendants,  on  which  the 
bills  were  to  bd  drawn,  were  all  fulfilled ;  they  ought,  therefore, 
to  be  bound  by  their  promise.  It  was  communicated  to  the 
plaintiff  that  a  shipment  was  made  by  the  drawer  to  the  defend^ 
ants,  and  the  bill  was  drawn  on  the  basis  of  that  shipment 
Enough  appears  in  the  case  to  show  that  the  plaintiff  was  in- 
formed of  the  engagements  between  the  defendants  and  Proctor^ 
who  endorsed  the  very  bill  in  question.  There  being  an  un- 
dertaking by  the  defendants  that  bills  drawn  under  the  circum- 
stances stated,  should  be  accepted,  it  is  proper  to  consider  that 
the  shipment  having  been  made,  and  the  bills  of  lading,  &c 
forwarded  to  the  defendants,  they  accepted  the  bill  as  soon  as 
it  was  drawn.  This  is  the  just  and  legal  effect  of  their  promise. 
Proctor,  their  agent,  was  authorized  to  declare  the  hill  accept- 
ed when  drawn. 

But  it  makes  no  difference  whether  the  endorsee  knew  of  the 
engagement  of  the  drawee  or  not.  Having  become  interested 
in  the  bill,  the  drawee  cannot  be  allowed  to  retract  his  promise 
to  his  prejudice.  We  contend,  however,  that  the  evidence  is 
sufficient  to  show  that  the  plaintiff  did  rely  on  the  promise  of 
the  defendants  to  accept,  and  that  he  took  the  bill  on  the  faith 
of  that  engagement. 

Kent,  Ch.  J.  delivered  the  opinion  of  the  court.  The  de- 
fendants are  charged  as  acceptors  of  a  bill  of  exchange  drawn 
on  the  8th  October,  1810,  and  sold  to  the  plaintiff,  and  which 

(a)  By  the  French  Ordonnance  of  1T73,  lit.  6.  art.  2.,  the  acceptance  of  bills  of  e«- 
chaiige  was  required  to  be  in  writing ,  by  the  drawee.  But  Pother  lT\'aite  de  Change, 
c.  3.  s.  3.  n.  43,)  considers  this  merely  as  matter  of  evidence,  and  tnat  it  would  not  ex- 
clude proof  by  witnesses. 
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bill  being  presented  for  acceptance,  and  also  for  payment,  was  new-vork, 
refused.     The  evidence  of  the  acceptance  is  said  to  exist  in     ^^^^  ^^^^* 
certain  letters  written  before  the  bill  was  drawn  by  the  defend-      M'Evers 
ants,  to  one  Thomas  Proctor,  as  their  agent,  and  the  letter  on  v. 

which  the  principal  reliance  is  placed,  bears  date  the  28th  Jan- 
liory,  1809,  in  which  they  agree  to  allow  to  Proctor  a  com- 
mission upon  all  consignments  of  produce  to  them,  and  state 
that  they  *'  advance  in  anticipation  on  property,  on  the  receipt 
of  bills  of  lading  and  invoices,  with  orders  to  insure,  from  two 
thirds  to  three  fourths  the  probable  proceeds ;"  and  that  *he  [*2141 
might  "  confidently  assure  any  shippers  that  their  drafts  under 
the  above  circumstances  will  meet  honor." 

The  bill  in  question  was  not  purchased  by  the  plaintiff  upon 
the  credit  of  this  letter;  for  it  does  not  appear  that  he  had  any 
notice  or  information  concerning  it,  or  any  communication  with 
Proctor,  He  took  the  bill  on  being  informed  that  it  was  drawn 
on  the  recommendation  of  Proctor,  founded  on  a  shipment 
then  made  and  consigned  to  the  defendants.  Nor  does  it  ap- 
pear that  the  drawer  of  the  bill  made  it  on  the  credit  of  the  let- 
ter, or  that  he  had  any  knowledge  of  it.  It  was  the  shipment 
and  consignment,  and  the  recommendation  of  Proctor  founded 
thereon,  that  gave  him  the  confidence  to  draw.  This  case, 
then,  does  not  come  within  any  rule,  as  to  anticipated  accept- 
ances of  bills  not  in  esse  at  the  time,  according  to  the  limitation 
of  that  rule  as  prescribed  by  Lord  Mansfield,  in  Mason  v. 
Hunt.  {Doug.  297.)  He  there  says,  that "  there  is  no  doubt 
but  an  agreement  to  accept  may  amount  to  an  acceptance,  and 
it  may  be  couched  in  such  words  as  to  put  a  third  person  in  a 
better  condition  than  the  drawer.  If  one  man,  to  give  credit  to 
another,  makes  an  absolute  promise  to  pay  his  bill,  the  drawer, 
or  any  other  person,  may  show  such  promise  upon  the  exchange 
to  get  credit ;  and  a  third  person,  who  should  advance  his 
money  upon  it,  would  have  nothing  to  do  with  the  equitable 
circumstances  which  might  subsist  between  the  drawer  and  ac- 
ceptor." Nor  does  the  case  come  within  the  rule  as  laid  down 
in  Pi&rsonv,  Dunlop;  {Cawp.  571  ;)  for  there  Lord  Mans- 
fidd  admits  "  that,  as  a  general  rule,  the  mere  answer  of  a 
merchant  to  the  drawer  of  a  bill,  saying  he  will  duly  honor  it, 
is  no  acceptance,  unless  accompanied  with  circumstances  which 
-May  induce  a  third  person  to  take  the  bill  by  endorsement, 
nd  then  the  circumstances  may  amount  to  an  acceptance, 
chough  the  answer  be  contained  in  a  letter  to  the  drawee." 

Even  to  hold  such  a  promise,  under  these  circumstances,  an 
acceptance,  was,  according  to  Lord  Kenyon*s  opinion,  carrying 
che  doctrine  of  implied  acceptances  to  the  utmost  verge  of  the 
law.  But  in  this  case  there  were  no  circumstances  connected 
with  the  promise,  that  gave  credit  to  the  bill,  and  induced  the 
plaintiff  to  take  it,  because  the  promise  was  totally  unknown 
to  the  plaintiff,  and  probably  to  the  drawer.  Every  one  will 
agree  that  an  acceptance  by  a  collateral  paper  may  be  good, 
and  if  that  paper  be  shown  to  a  third  person  so  as  to  excite 
credit,  and  to  induce  him  to  advance  money  on  the  bill,  such 

Vol.  X  23  177 


815*  CASES  IN  THE  SUPREME  CX)URT 

ifEW-YORK,  third  person  ought  not  to  suffer  *by  the  confidence  excited. 
May,  1813.  jf  or  is  this  case  analogous  to  that  of  M'Kim  v.  Smith  fy  Steem, 
(1  HalFs  L.  X  486,)  for  there  the  defendants  had  acknowl- 
edged such  a  sum  in  hand  belonging  to  the  drawer,  and  which 
they  promised  to  hold  subject  to  his  order,  and  this  writtea 
promise  was  produced  and  shown  when  the  plaintiff,  by  his 
agent,  accepted  of  the  draft,  and  it  was  accepted  upon  the 
confidence  created  by  the  promise. 

The  plaintiff,  then,  is  not  entitled  to  recover,  even  admitting 
that  a  promise  to  accept  a  bill  not  in  esse  will,  under  certain 
circumstances,  be,  by  relation  and  connexion,  a  legal  accept- 
ance of  the  bill  drawn  and  presented.  The  case  of  Pillans  Sf 
Rose  V.  Van  Mierop  fy  Hopkins,  (3  Burr.  1663,)  is  a  leading 
authority  in  favor  of  such  an  acceptance  prospectively,  for  the 
suit  there  was  by  the  drawers  themselves  against  the  defend- 
ants, as  acceptors,  and  the  acceptance  was  contained  in  a  letter 
written  before'the  date  of  the  bill,  promising  to  accept  such  a 
specified  bill  when  drawn.  But  that  decision  was  shaken  by 
the  case  of  Johnson  v.  Collins^  (I  East,  98,)  in  which  it  was 
held  that  a  parol  promise  by  a  debtor  to  a  creditor,  to  accept 
a  bill  when  drawn,  was  not  an  acceptance  of  the  bill  when 
drawn  ;  and  in  Clarke  v.  Cook,  (4  East,  57,)  the  court  were 
careful  to  confine  the  validity  of  a  collateral  promise  in  writing 
to  accept,  to  the  case  of  an  existing  bill,  and  in  that  case,  also, 
the  endorsee  took  the  bill  after  the  purport  of  the  letter  had 
been  made  known  to  him.  The  cases  of  Powell  v.  Monnier, 
(1  Atk.  611,)  arid  of  Wynm  v.  Raikes,  (5  East,  492,)  were 
also  cases  of  promises  to  accept  bills  already  drawn. 

If  the  party  who  makes  such  a  promise  does  not,  afterwards, 
accept,  he  ought  to  be  answerable  in  damages  for  a  breach  of 
contract,  to  the  person  to  whom  the  promise  is  made.  This  is 
the  doctrine  stated  in  Beawes'  Lex  Mer,  (429.  pi.  112.)  But 
such  a  promise  is  not  assignable,  and  it  seems  to  be  a  little  dif- 
ficult to  understand  how  the  endorsee  of  a  bill  subsequently 
drawn,  can  charge  the  drawee  with  acceptance  by  virtue  of 
such  a  preceding  promise,  which  is  not,  of  itself,  assignable, 
and  is  strictly  no  part  of  the  negotiable  contract.  The  case  of 
Pillans  V.  Van  Mierop  was  between  the  original  parties,  and 
though  some  of  the  cases  look  strongly  that  way,  we  have  met 
with  no  adjudged  case,  except  it  be  that  of  MKim  V;  Smithy 
in  which  it  has  been  decided  that  the  endorsee  can  avail  him 
self  of  such  a  previous  promise,  as  amounting  to  an  acceptance 
under  the  law  merchant,  of  a  bill  not  then  drawn. 
(*216]  *But  it  is  unnecessary,  nor  do  the  court  mean  to  give  any 

opinion  on  this  point,  since,  even  assuming  such  a  right  of  ac- 
tion in  the  endorsee,  he  cannot  recover  under  the  circumstan- 
ces of  this  case,  for  the  bill  was  not  taken  upon  the  credit  of 
any  such  promise.  Judgment  for  the  defendants* 
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NEW-iORK. 

HiLLYER  AND  WiFE  ogamst  Larzeleki:.  ^^y^  ^^^^* 

SW££TiRO 

THl  S  was  an  action  of  dower  unde  nihil  habet.     The  de-  v. 

fendanty  by  his  guardian,  pleaded  tout  temps  prist,  on  which  ^^^^^' 
the  demandant  claimed  judgment,  suggesting  on  the  roll  that  in  <£<wer, 
the  husband  of  the  demandant  died  seised,  <Slc.,  and  a  writ  of  ^^'«  ^^^  «**•- 
inquiry  of  damages  was  issued  and  executed,  and  damages  as-  ^rs"  dLnaget 
sessed  at  seventy-six  dollars  and  six  cents.  The  only  question  sj»e  is  also  enU- 
was,  whether,  having  recovered  damages,  the  demandant  was  luit.*"*^*****  ^ 
entitled  to  recover  the  costs  of  suit.- 

Per  Curiam,  The  demandant  having  recovered  damages, 
she  is  entitled  to  costs,  and  so  are  the  precedents.  (^Dennis  v. 
Dennis,  2  Saund.  328.) 


Sweeting  and  White,  impleaded  with  Shepherd, 
Rider  and  Allen,  against  Turner. 

IN  error,  from  the  Court  of  Common  Pleas  of  Oneida  ^^f^",^  *^'^ 
county.  Turner  sued  the  plaintiffs  in  error  in  the  court  below,  gainsu4.  ^  b] 
as  partners ;  but  two  only  were  taken  and  brought  into  court,  ^^  ^^Pd"j 
who  pleaded,  praying  judgment  of  the  plaint  and  declaration,  ihaf  tfe%ro- 
that  the  same  may  be  quashed,  for  that  the  promises  stated  by  *'®®'  ^^^  ^^J* 

vas    inacic    bv 

the  plaintiff,  if  any,  were  made  by  the  defendants  jointly  with  ^.4.  ^.jointly 
one  Henry  M  ^Neil,  and  not  by  the  defendants  alone,  &c.  The  Jjjj{b°°l^i' B** 
plaintiff  below  replied,  that  the  promises  were  made  by  the  &c.  ^  it  was 
defendants  alone,  and  not  by  them  and  McNeil  jointly,  and  |;e^<j»  **?at  the 
issue  was  joined  thereon.  A  verdict  was  found  for  the  plaintiff,  a,  4*  B.,  or  of 
on  which  the  court  below  gave  judgment.  ^;  were  not  ad- 

The  bill  of  exceptions  stated  that  on  the  trial,  the  defend-  dence  ^in  s^up- 
ants,  in  support  of  their  plea,  offered  to  prove,  by  the  declara-  port  of  ihe  plea, 
tions  of  the  defendants,  and  of  MNeil,  ivhen  they  were  all 
present  together,  ^previous  to  the  time  the  plaintiff's  action       [*217] 
accrued,  and  before  the  commencement  of  this  suit,  that  they 
all  declared  and  acknowledged  themselves  as   partners,  and 
held  themselves  out  to  the  world  as  such.     This  evidence  was 
objected  to  by  the  counsel  for  the  plaintiff,  and  was  overruled 
by  the  court  below.  *    ^ 

Per  Curiam.  The  evidence  stated  in  the  bill  of  exceptions 
was  properly  overruled.  If  the  defendants  and  HP  Neil  were 
partners,  they  might  have  shown  it  by  the  production  of  the 
articles  of  copartnership,  or  by  the  witnesses  to  the  agree- 
ment. But  for  the  defendants  to  offer  their  own  declarations 
in  support  of  their  plea,  was  against  the  rules  of  evidence.  The 
declarations  of  a  party  are  gopd  evidence  against  him,  but  he 
never  can  testify  for  himself,  or  use  his  own  declarations  in  his 
own  favor;  and  the  declarations  of  M^NeU,  he  not  being  a 
party  to  the  suit,  were  not  evidence.  He  should  have  been 
prodaoed  and  sworn.  Judgment  affirmed. 

179 


217  CASES  IN  THE  SUPREME  COURT 

NEW- YORK, 

^^Jji^j^li^  Trustees  of  the  First  Presbyterian  Congrega- 
SABiir  TiON  IN  Hebrox,  &c.  ogoinst  Quackenbush. 

Wood. 

THIS  was  an  action  of  assumpsit.  The  counts  were  spe- 
Thepewsofa  cial  on  the  statute.  The  meeting-house  of  the  congregation 
?vote^or'ihe  w^s  ^^^^^  ^y  subscription  ;  and  for  the  purpose  of  raising  money 
eonCTcgation,  for  its  completion,  the  pews  were  sold  at  public  auction,  by  a 
/r^o/rS^flf";  vote  of  the  congregation,  free  of  rent.  The  sums  bid  for  the 
the  purpose  of  pews  Were  paid  by  the  purchasers  to  the  trustees,  and  applied 
tocLmpi^'ihe  towards  finishing  the  building.  One  of  the  pews  was  pur- 
buUding.  A,  chased  by  the  defendant,  for  thirty-five  dollars,  which  sum  he 
pSw,***of 'which  P^^^'  ^"^  ^^^  name  was  entered  in  the  books  of  the  corporation, 
foe  continued  in  The  defendant  took  possession  of  the  pew,  under  the  sale,  and 
teve?ai*'^>ew«^  Continued  in  possession  for  more  than  ten  years,  without  any 
without  any  rent  being  assessed  on  the  pew.  At  the  time  of  the  sale,  there 
aSwment^^M  ^^  "^  agreement  to  give  leases  or  other  conveyances  for  tht 
to  the  pew  or  pews  Under  the  seal  of  the  corporation,  and  none  were  made. 
tfonof^oMSiv-  ^^^  p^y^s  sold  for  a  high  price,  in  consequence  of  their  being 
tu  brougiit  by  free  from  rent.  The  corporation  have  no  funds  except  a  glebe 
[  *  218  ]  *About  six  months  after  the  sale  of  the  pews,  there  was  a  vote 
RAiJ^T^'  ?o  ^^  ^^^  congregation,  that  if  any  assessment  was  made  on  the 
recover  his  pro-  pcws,  and  it  remained  unpaid  for  one  month,  the  pews  should 
asseMmerfts  ^^^  ^^  ^^^^  ^^^  ^^®  benefit  of  the  congregation.  No  promise  of  the 
laid  by  the  cor-  defendant  to  pay  rent  was  shown ;  but  he  still  continued  to  be 
pewijTn  o"rder  ^  wiembcr  of  the  congregation,  and  occupied  the  pew  so  pur- 
10  defray  the  chascd  by  him ;  and  this  action  was  brought  to  recover  his 
m^Sr^itwas  P*"op<^>'ti^n  of  the  Salary  of  the  minister,  assessed  by  the  plain- 
held,  that    A,  tifls  on  all  the  pews. 

on\ny\m^uld  ^^^  Curiam.  The  trustees  are  vested  by  law  with  the  pos- 
assump^n^Rnd  scssion  of  the  church,  and  with  power  "  to  regulate  and  order 
[lie      trustees  t^g  renting  the  pews  therein."    (Sess.  24.  c.  79.  s.  4.)   Whether 

having  no  pow-     ,  ^/»i  ^  i-i  .  j 

or  to  make  a«-  the  assessment  of  the  pew-rent  was  a  valid  assessment  we  need 
sessments     in  qq^  jjq^  inquire,  for  the  defendant  is  not  chargeable  in  this 

personam,      A.  i        •        i-     i  .,    .  •  °  r 

was  not  liable  case,  upon  the  implied  assumpsit  to  pay,  in  consequence  oi 
personally,  un-  the  occupation  of  the  pcw.     The  trustees  have  no  power  to 

less  some  con-  i  j  i  f  .  i  .1  r  ^1 

tract  or  promise  make  and  ievy  personal  assessments,  and  the  owner  of  the  pew 
ihown*^  ^^  ^  ^^^  liable  in  personam,  unless  there  be  some  special  ground 
*  °^"'  from  which  to  infer  a  contract  and  promise  to  pay.     We  think 

the  facts  in  this  case  are  not  suflScient  to  fumish  such  an  infer- 
ence, and,  consequently,  the  defendant  is  entitled  to  judgment 

Judgment  for  th«  defendant 


Sabin  against  Wood. 

Bills  against  THIS  was  an  action  of  assumpsit  on  a  promissory  note, 
beXTiuTj^  dated  the  16th  of  April,  1810,  payable  six  months  after  date, 
cation,  and  the  to  John  Lovd  OT  Order,  and  by  him  endorsed  to  the  plaintiff, 
suit  is  deemed  fhe  defendant  was  an  attorney  of  this  court.     The  caption  of 

to     commence     ii-ii  .  ■•  n    t  •*  r\i  j^        *  i 

only  from  the  the  Dill  agaiust  him  was  of  January  term.  1812,  without  ar< 
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special  memorandum,  and  was  served  on  the  defendant,  in  va-  new-york, 
cation,  about  the  1st  of  May.     It  was  proved  that  the  note  was     ^^y*  ^^i^- 
purchased  by  the  plaintiff,  and  transferred  to  him  subsequent  """kellogg^ 
to  January  term,  and  after  the  30th  of  March,  1812.     The  v. 

plaintiff  proved  that  the  biU  was  filed  and  served  after  the     ^*^»^'^''- 
transfer  of  the  note  to  him.     The  defendant  objected  that  as  time  of  filing 
the  plaintiff's  cause  of  action  arose  after  the  term  in  which  the  a^^bmulutiiied 
bill  was  filed,  he  could  not  recover ;  *and  a  verdict  was  taken       [  *  219  ] 
for  the  plaintiff,  reserving  the  point.  generally  of  a 

P&r  Curiam.    The  bill  being  entitled  of  January  term  gen-  }SF"'is**'aifow^ 
eraJly,  the  action  was,  by  fiction  of  law,  deemed  to  have  been  to  show,  at  the 
commenced  as  of  the  first  day  of  that  term.     But  this  being  ^hei  the^caiJI 
fiction  merely,  it  is  made  to  yield  to  justice  and  the  truth  of  the  of  action  arose. 
case.     Bills  against  attorneys  may  be  filed  in  vacation,  and  the  whcn^'th^^eai^se 
suit  is,  in  fact,  commenced  only  from  the  filing  of  the  bill,  which  of  action  arose 
was  in  this  case  after  the  cause  of  action  arose ;  and  as  this  was  Sn^'^Id**'/?**!* 
shown  upon  the  trial,  the  verdict  was  proper,  and  the  plaintiff  subsequent    to 
is  entitled  to  recover.     The  cases  of  Guy  v.  Kitchiner,  (2  Stra.  JJhich  k'^fiied" 
1271,)  and  of  Morris  v.  Pughy  (3  Burr-  1241,)  are  to  this  and  there  is  no' 
efiect.     In  those  cases  the  plaintiff  was  allowed  to  show  when  l^^^^  ^it^Vt 
the  cause  of  action  arose,  and  that  in  opposition  to  the  memo-  bad  on  Special 
randum.     If  the  true  time  of  purchasing  the  note  had  been  set  ^«"»"'"*'- 
forth  in  the  bill,  unaccompanied  with  a  special  memorandum 
of  the  time  of  filing  it,  the  bill  would  have  been  bad  on  special     , 
demurrer;  but  even  then  the  court  would  have  allowed  the 
plaintiff  to  amend  the  caption  of  the  bill.     (Lowry  v.  Law- 
rence,  I  Caines'  Rep.  69.    Dodsworth  v.  JBowen,  5  Term 
Rep.  325.)  Judgment  for  the  plaintiff,  (a) 

{a)  See  3  Johns.  Rep.  42.    AnU,  p.  119. 


It 


Pearson  against  Bailey. 

THIS  was  an  action  of  debt  on  a  bond  for  the  sum  of  4,806  ^^^"^^  *^****J 

dollars,  conditioned  to  pay  1 ,800  dollars,  by  yearly  instalments,  bonder  4,800 

of  two  hundred  dollars  each.     The  first  instalment,  being  two  doUare,  condi- 

hundred  dollars,  became  due  on  the  1st  of  May,  1812,  to  re-  1,800  doifarf,1n 

cover  which  the'present  suit  was  brought,  and  the  plaintiff  re-  y^a^y    i"**^ 

covered  judgment  of  the  debt,  and  forty-nine  dollars  and  eighty  doUars     each, 

cents  dama^^es:  the  question  was,  whether  he  was  entitled  to  brought  to  re- 

c  u  A  cover  the  first 

tUil  costs.  instalment,   the 

Per  Curiam.    The  plaintifi*,  in  this  case,  is  entitled  to  full  plaintiff  recov- 

■  *  crcd  judgment 

costs.  forthedebt,and 

49  dollars  and 
80  cents  damages :  it  was  held,  that  he  was  entitled  to  full  cosU.  {b) 

{b)  Harvey  v.  Bardwell,  6  Cow.  Rep.  67. 


*Kelloog  against  Gilbert.  [*220] 

THIcj  was  an  action  of  debt  brought  against  the  defendant,  ^^^^  be?n^*'*fn 
I  sheriff  of  the  county  of  Otsego,  for  the  escape  of  one  Ste-  custody*"^  *2 
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NEW- YORK,  phen  Clark,  in  execution.     The  cause  was  tried  at  the  Ofaqpi 

^^JJ^J^J^^  circuit,  in  i^ptember,  1812,  before  Mr.  Justice  Thon^aotL 

Kellooq  '^^^  plsuntiflf  gare  in  evidence  a  regular  judgment  and  ji./a. 

V.  and  a  subsequent  ca,  sa.  which  was  delivered  to  the  defendant's 

iLBERT.     deploy,  who  arrested  Clark  thereon,  who  afterwards  escaped 

em,  M ,  the  at-  and  was  seen  at  large. 

{SaSai^ff  on  rec-  The  defendant  offered  to  prove  that  the  attorney  wi  record 
ord,  without  for  the  plaintiff,  in  the  suit  against  Clarke  delivered  the  ca.  sa, 
ef  tbe^^udgmli!!  ^o  the  deputy  sheriffs  and  went  with  him  to  see  it  executed, 
or  consent  of  and  that  after  the  arrest,  the  attornej  directed  the  deputy  to 
MmseBte?'"and  '®*  Clark  go  at  large  out  of  his  custody,  for  the  purpose  of  ob- 
desired  the  she-  taining  a  settlement  of  an  account  with  one  WeU9,  from  whom 
Ow  ^efet^l  ^  large  balance  was  due  to  Clark,  which  it  was  agreed  should 
to  go  at  large,  be  applied  to  the  payment  of  the  ea.  sa. ;  that  by  the  agree- 
S^obtliSrngtte  "™®nt  between  the  plaintiff"  and  Clark,  the  latter  was  permitted 
means  of  set-  to  go  at  large,  for  the  purpose  above-mentioned,  and  otherwise 
cmL^**Md*Sw  settling  the  execution,  which  Clark  promised  to  do  the  next 
sheriff'  know,  day,  but  he  never  afterwards  returned  into  the  custody  of  the 
illf'^defel^  sheriff*.  This  evidence  was  objected  to  by  the  plaintiff^'s  coun- 
by  the  directioiJ  scl,  and  Overruled  by  the  judge.  The  jury  found  a  verdict  for 
to  g^  iTr^'  ^^^  plaintiff*  for  three  hundred  and  thirty-four  ddllars  and  ninety- 

In  an  action  of   three  CeUtS. 

shcriff^^fof  M      ^  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 

escape,   it  was  trial, 

praultiff-r  at!      Sherwood,  for  the  plaintiff. 
loniey,  from  his       Sceley,  for  the  defendant. 

UT'^imd  no^'aSl  Ki:nt,  Ch.  J.  delivered  the  opinion  of  the  court.  In  the  case 
ihor'dy  to  order  of  Jackson  V.  BartUtt,  (8  J6hn9.  Rep.  361,)  the  court  declared 
orthe'^'dete  that  the  attorney  on  record  for  the  plaintiff' could  not,  by  virtue 
Hilt,  without  the  of  his  general  character,  as  attorney,  discharge  a  defendant  from 
pbiirtiff,  ^Ir^a  <^"st<^dy  on  execution,  without  satisfaction.  There  is  no  case 
prcv  ious  satis-  to  be  fouud  in  which  it  has  been  adjudged  that  he  had  that 
dLuT»^^  tha^  power;  though  in  Payne  v.  Chvie,  (1  RoU.  Rep,  365,)  the 
»iie  sheriff  was  cUrks  said  that  it  was  the  usual  course  for  the  attorneys  of 
*#c^  (a)  *"  p1a,intiffsto  acknowledge  *satisfaction  although  they  receU>e  n0- 
f  *  221 1  l^^^g'  What  was  meant  by  that  expression  does  not  distinctly 
'  ■*        appear,  but  it  is  impossible  it  could  have  meant  that  it  was  the 

ttstml  course  to  discharge  judgments  without  satisfaction  ren- 
dered to  the  client,  or  without  his  consent.  The  question  here 
is,  whether  the  attorney  can  make  a  valid  discharge  of  the  de- 
fendant on  execution,  without  the  consent  of  the  plaintiff*,  and 
without  any  satisfaction  received  either  by  the  plaintiff*  or  the 
attorney.  In  all  the  modern  cases  in  which  the  question  arose 
as  to  the  right  of  taking  a  defendant  a  second  time  in  execu- 
tion, after  he  had  been  once  taken  and  discharged  on  terms, 
the  discharge  is  uniformly  stated  to  have  been  by  the  plaintiff, 
or  by  his  consent.  (  Vigers  v.  Aldrick^  4  Burr.  2482.  Thomp- 
son V.  Bristow,  Barnes,  205.  Jaques  v.  Withy,  1  Term  Rep. 
557.  Bassel  v.  Salter,  2  Mod.  136.  Clarke  v.  Clement  and 
English,  6  Term  Rep.  525.  Tanner  v.  Hague,  7  Term  Rep. 
r  ^1^/iW ''i  ^^'^  ^^  *^  ^^^  ^^"  understood  to  be  the  law  that  the  attor- 
Cow.  Rep.Au  ney,  on  his  mere  motion  and  pleasure,  and  without  any  special 
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authority,  or  satisfaction,  had  power  to  do  this,  the  hooks  would  NEW-yoKK 
not  have  been  without  some  precedent  to  this  effect.  The  v^^J^ij^JSJ^ 
idieriff  may  sometimes  be  misled  from  the  habit  of  taking  his  Kellooo 
directions  from  the  attorney ;  but  when  the  rule  is  once  well  Gilbert 
understood,  there  can  be  but  httle  danger  of  injury  from  this 
source ;  while,  on  the  other  hand,  the  power  assumed  in  this 
case  would  be  enormous,  and  dangerous  to  the  rights  of  cUents. 
In  the  progress,  and  until  the  consummation  of  the  judgment, 
the  attorney  has,  no  doubt,  and  ought  to  have,  a  large  and  lib- 
eral discretion ;  but  he  cannot  enter  a  retraxit,  for  that  is  a 
perpetual  bar,  and  equivalent  to  a  release.  This  was  the  reso- 
lution of  the  court  in  Beecher^s  case,  (8  Co:  58,)  "  because," 
said  the  court,  ^^it  shall  be  a  perpetual  bar,  and,  in  a  manner, 
a  release,  and  the  admittance  qf  ttie  court  cannot  prejudice 
the  plaifUiff'  in  so  high  a  degree.  But  in  all  dilatory  matters, 
the  admission  of  the  court  may  turn  the  plaintiff,  or  demandr 
ant  to  delay,  but  shall  never  bar  the  plaintiff,  or  demandant." 
The  strongest  instances  of  the  power  of  the  attorney  is  the  al- 
lowing him  to  confess  the  action  without  the  will  and  consent 
of  his  client,  and  this  shall  bind,  as  was  said  by  Montague,  Ch. 
J.  and  Haughton,  J.  in  Gray  v.  Gray.  (2  Roll.  Rep>  62.) 
The  entry  of  a  remittitur  of  part  of  the  damages  by  the  attor- 
ney before  judgment  has  been  held  valid,  in  Lamb  v.  Williams; 
(1  Salk.  89.  6  Mod.  82 ;)  but  it  did  not  appear  that  the  act 
was  without  or  against  the  consent  of  the  client.  It  was  *the  [  *222  ( 
opposite  party  that  made  the  objection,  on  a  writ  of  error.  And 
Rolle  (1  Roll.  ^br.  291.  m.  pi.  2)  cites  a  case  in  4  Edw.  III. 
in  which  it  was  adjudged  that  after  judgment  the  attorney  for 
tJie  plaintiff  could  not  release  the  damages,  for  that  his  power, 
^er  judgment,  was  determined*  .  His  power  after  judgment 
extends  only  to  the  issuing  of  execution,  and  receiving  the 
debt.  He  cannot  acknowledge  satisfaction  on  record  without 
a  new  warrant  for  the  purpose.  The  statute  {sees.  34.  c.  1 96) 
says  it  must  be  done  by  the  party,  or  his  attorney,  "  thereunto 
lawfully  authorized."  Cage's  Case,  in  StyleSf  129,  arose  on 
the  very  p«nt  before  us.  The  plaintiff's  attorney,  by  frauds 
without  the  consent  of  his  client,  acknowledged  satisfaction  upon 
the  judgment^  after  the  defendant  was  charged  in  execution, 
and  then  the  defendant's  attorney,  without  the  consent  of  hm 
client,  acknowledged  another  judgment  for  the  same  debt.  The 
.court  committed  both  the  attorneys  fbr  their  false  practice,  and 
said  there  was  fraud  against  fraud,  and  that  the  parties  were 
left  to  their  remedies  o»e  0gain^  the  other,  and  that  the  court 
would  examine  the  matter  again  on  another  day,  but  there  is 
BO  further  note  of  the  case.  As  &r  as  the  case  goes,  it  shows, 
at  least,  that  the  plaintiff  was  not  thereby  considered  as  losing 
his  demand. 

The  court,  therefore,  see  no  reason  to  doubt  of  the  (pinion 
delivered  on  this  point  in  Jackson  v.  Bartlett^  It  did  not  ap- 
pear in  that  case,  and  does  not  in  this,  that  the  attorney  ordered 
a  discharge  of  the  defendant  from  the  custody  of  the  sheriff 
onder  any  pretext  of  satisfaction,  or  of  any  consent  from  his 
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NEW- YORK,  client.  There  was  here  not  even  any  imposition  upon  the  offi- 
^I^'^^'v  ^^^'  ^^^  officer  must  have  known,  as  well  as  the  attorney, 
that  there  was  no  satisfaction,  or  plaintiff's  consent,  and  it 
would  be  alarming  to  creditors  if  such  a  violation  of  duty  be- 
tween the  attorney  and  the  sheriff  was  permitted  to  destroy  the 
plaintiff's  right  under  his  judgment. 

The  motion,  on  the  part  of  the  defendant,  to  set  aside  the 
verdict  is  therefore  denied.  Motion  denied. 


[*  223  ]  *Jackson,  ex  dem.  Masten,  against  Bush. 

is^dd^unTel  THIS  was  an  action  of  ejectment  brought  to  recover  fifty 
execution  at  a  acres  of  land  in  Jericho,  in  the  county  of  Chenango.  The 
a^^died  exe^u-  ^^"^^  ^^^  ^^^^^  ^^  ^^^  CAcnang^o  circuit,  the  16th  Septembei , 
ted  to  the  pur-  1812,  before  Mr.  Justice  Van  Ness. 

5«ptrf''  sheri^  ^^^  premises  in  question  were  sold  by  the  sheriff  at  auction, 
is  ffood.  '  on  a  fi.fa.  issued  on  a  judgment  in  favor  of  D.  Dickenson 
ofeVtmentb"  ^g^^^^t  Japhet  Bush,  docketed  the  26th  October,  1811  j  and 
a  purchase"  un-  the  plaintiff  offered  in  evidence  a  deed  from  the  sheriff  to  the 
??  *  *^af1f  a  '^^'^^''^3  which  was  signed  "  William  Mvnro,  sheriff  of  the 
pereon^n'^pos-  county  of  Chcnango,  by  his  legal  deputy,  Jabez  Robinson  f^ 
thf  ^**°  debtw-'  ^"^  ^'^^  *^^  regular  deputation  of  Bobinson  by  the  sheriff,  un- 
wthout  title,  or  der  his  hand  and  seal.  The  defendant's  counsel  objected  to 
coiiusiveiy,  the  the  deed  executed  by  the  deputy,  but  it  was  admitted  by  the 

defendant  can-    .     ,  •'  r      j  ^  ^  j 

not  set  up    an  JU^S®* 

outstanding^  ti-  The  defendant  offered  in  evidence  a  deed  frort  Japhet  Bush 
person/to  de-  to  the  defendant,  who  was  his  son,  dated  the  24th  December, 
'^attherecove-  1810.  This  deed  was  found  to  be  fraudulent  as  against  credit- 
cUser!(a)  ^"'  ors.  The  defendant  then  offered  a  record  of  a  judgment  in 
favor  of  C.  Knapp,  against  Japhet  Bush,  docketed  the  18th 
jicLtm^^  \  ^'^^  181 1,  and  an  execution  issued  thereon,  and  a  sale  of  the 
Wend, '  Rep.  prcmiscs  Under  it,  and  a  deed  executed  by  the  sheriff  on  such 
V^ckfj^er"^  ^^'®  *^  JicipAe^  Bush,  dated  the  10th  December,  1811.  To  this 
^oto^R^Ah.  evidence  the  plaintiff's  counsel  objected,  and  it  was  rejected 
Jackson  V. Col'  by  the  judge:  and  a  verdict  was  found  for  the  plaintiff. 
R^.  89.  JmL      a  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 

$on  v.Dams.  18  trial. 

.  ji*y.   .      rpj^^  cause  was  submitted  to  the  court  without  argument. 

Per  Curiam.  The  deed  executed  by  the  deputy  sheriff,  in 
the  name  and  on  the  behalf  of  his  principal,  was  a  good  execu- 
tion of  the  deed.  A  sale,  and  the  consummation  of  that  sale 
by  deed,  are  acts  which  the  sheriff  may  do  by  deputy.  The 
law  does  not  require  them  to  be  done  by  the  sheriff  in  person, 
and  the  general  doctrine  on  this  subject  was  fully  illustrated  in 
the  case  of  TiUotson  v.  Cheetham.  (2  Johns.  Bep.  63.)  Nor 
was  the  defendant*  to  be  allowed  in  this  case  to  set  up  an  out- 
standing title  to  defeat  the  plaintiff's  recovery.  The  defendant 
was  the  son  of  Japhet  Bush,  and  the  lessor  of  the  plaintiff  a 
[  *  224  J  purchaser  of  the  premises  *at  the  sheriff's  sale  on  the  execution 
against  Japhet.  It  was  in  proof  that  Japhet  was  the  former 
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owner,  and  the  defendant  set  up  a  deed  from  his  father,  which  new- YORK 
deed  was  found  to  be  fraudulent.     The  defendant  was,  there-     ^^y*  ^^^^• 
fore,  in  possession  under  his  father,  and  without  title,  and  if  his     herricjk 
father  could  not  set  up  an  outstanding  title  to  defeat  the  pur-  v. 

chaser  under  the  judgment  against  him,  (and  that  he  could  not,  ^ ''■'*»• 
%jte  case  of  Jackson  v.  Graham,  in  3  Caines^  Bep.  188,  is  in 
point,)  the  son  being  in  under  him,  can  be  in  no  better  capacity 
to  do  it.  The  rule  excluding  a  defendant,  against  whom  there 
has  been  a  judgment  and  execution,  from  defeating  the  pur- 
chaser's recovery  of  his  possession,  by  setting  up  a  title  in  some 
third  person,  is  founded  in  justice  and  policy ;  and  the  reason 
of  the  rule  equally  applies  where  such  defendant  has,  in  the 
mean  time,  delivered  up  his  possession  to  another.  He  shall 
not  be  permitted  to  do  indirectly,  and  through  the  agency  of 
another,  what  the  law  will  not  suffer  him  to  do  himself.  As 
the  defendant  set  up  a  title  under  his  father,  and  by  a  deed  di- 
rectly from  him,  which  turned  out  to  be  fraudulent,  and  offered 
to  show  no  other  title  in  himself,  the  inference  was  necessary 
that  he  came  in  under  his  father,  and  by  collusion  with  him, 
to  defeat  the  claims  of  creditors.  Motion  denied. 


Herrick  against  Carman. 

IN  error,  from  the  Court  of  Common  Pleas  of  Dutchess  .  ^° ^  «^*'*oj 
county.  Carman  sued  Herrick  in  the  court  below,  on  a  pro-  endoreee^*^of"a 
missory  note,  dated  25th  February,  1811,  made  by  John  Ryan,  promissory  note 
payable  to  Lm&rence  Carman  Sf  Co.  or  order,  for  one  hundred  mediate  endor^ 
and  thirty-eight  dollars  and  seventy-five  cents,  payable  thirty  ^or,  it  is  com- 
days  after  date.  The  note' was  endorsed  to  Herrick,  who  en-  defendant**  to 
dorsed  the  same  to  Carman,  the  plaintiff  below.  ^r-^^ff*^^'h^d 

At  the  trial,  the  making  the  note,  the  endorsement,  demand  give°u^no  con- 
of  payment,  &c.  were  proved.  The  defendant  admitted  that  sJderation  for 
Ryan  gave  the  note  for  a  just  debt ;  but  offered  to  prove  that  held  it°  as  the 
the  note  never  had  been  negotiated  to  the  plaintiff,  and  that  no  afenj  merely 
consideration  was  ever  paid  by  him  to  the  payees  for  the  note  ©r  fim  en^ors- 
in  question,  but  that  it  was  delivered  to  him  by  the  original  «";  to  collect 
•payees,  as  their  agent,  to  collect  the  same  for  them,  and  that  ihein,and  ihere- 
the  plaintiff  had  no  interest  in  the  note.  This  evidence  was  fore  had  no 
objected  to  by  the  plaintiff's  *counsel,  and  overruled  by  the  court  .  [  *  ^^®  J 
below,  and  a  verdict  was  found  for  the  plaintiff.  Jh|  l^^  •  ™* 

A  bill  of  exceptions  was  tendered,  on  which  a  writ  of  error 
was  brought  to  this  court. 

Rudd,  for  the  plaintiff  in  error. 

Tallmadge,  contra. 

Per  Curiam.  The  evidence  was  legal,  and  ought  to  have 
been  received.  The  suit  was  between  the  endorser  and  his 
immediate  endorsee,  and  they  are,  in  one  sense,  original  parties, 
between  whom  the  consideration  of  the  contract  may  be  in- 
qtrired  into.  The  evidence  was  to  show  that  the  plaintiff  below 
gave  no  consideration,  and  was  the  mere  agent  of  the  payees. 
If  that  were  so,  they  had  no  right  of  recourse  to  their  endorsee ; 
■    Vol.  X.  24  186 
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NEW- YORK,  but  how  his  name  came  on  the  note,  if  the  payees  had  never 
May,  1813.  negotiated  it,  is  not  explained.  In  the  case  o(  Barber  v.  Pr€$^ 
*'"^MlJi^7^^  ^w«,  (6  Tyng'a  Ma^a.  T.  R.  430,)  which  was  an  action  by  tlie 
endorsee  against  the  drawer  of  a  bill,  evidence  was  received  to 
show  that  though  the  endorsement  was  general,  the  pkuntiff 
held  the  bill  as  agent  for  the  payees,  for  collection  only,  and 
that  the  payees  had  requested  the  drawer  not  to  pay  the  en- 
dorsee, and  this  was  held  to  be  a  good  defence.  Though  the 
payee  here  has  not  directed  the  defendant  not  to  pay  to  the  en- 
dorsee, and,  therefore,  the  cases  are  not  in  every  r^pect  alike, 
yet  such  an  order  cannot  affect  the  merits  of  the  defence  in  this 
case  ;  for  assuming  the  fact  that  the  endorsee  gave  no  consid- 
eration for  tJie  note,  but  took  it  merely  as  agent  for  the  payees, 
to  collect  for  them,  the  suit  cannot  be  sustained.  The  endorser 
cannot  sue  the  endorsee,  and  this  suit  must  have  been  a  contri- 
vance to  effect  that  object  indirectly. 

Judgment  reversed.  (1) 

(1)  Vide  ComKtock  v.  Hoag,  5  Wendells  Rep.  602.      Wright  v.  Butler,  6  thid,  S84. 


[*226]  *  Muzzy  against  Whitney  and  others. 

A.  and  B.  THIS  was  an  action  of  assumpsit.  The  declaration  stated 
imra^cTn\7a'c1  ^bat  on  the  9th  of  July,  1807,  a  certain  discourse  was  hadajnd 
with  a  luriipike  moved  between  the  parties,  of  and  concerning  the  making  of 
m^rild  com-  ^^  second  ten  miles  of  the  Chenango  Turnpike  Road,  wlrict 
pietc  a  certain  road  the  defendants  had  before  that  time  contracted  with  tb^ 
wards  madfTn  CAewawgo  TumjHke  Corporation  to  make ;  and  the  defend- 
a|freemeut  wiUi  ants  agreed,  that  if  the  plaintiff  would  advance  them  a  certain 
have  jTshare  of  ^^^  toward3  making  the  road,  and  help  them  to  complete  the 
tb^  profits,  if  road,  that  he  should  be  paid  for  what  he  should  so  advance^ 
tbe'secJnd^ten  ^"^  ^^  ^^^  jwofits  and  sum  they  should  receive  for  making  the 
miles  of  the  road,  and  should  be  paid  for  the  sum  he  advanced  in  propor- 
li^'^ti^tbeXip  ^'^"  ^  ^^^  defendants  were  paid  for  what  they  advanced ;  that 
he  afforded  in  accordingly  the  defendants  made  their  certain  memorandum  in 
s^^fthf  one  writing,  dated  the  94h  of  July,  1807,  and  deUvered  it  to  the 
half  of  14  to  be  plaintiff,  by  which  the  defendants  certified  that  they  had  agreed 
^n^  and*  "the  ^^  '^^  ^^^  plaintiff  have  a  share  of  the  profits,  if  any  there  were?, 
oiiierfr«in  B's  in  making  the  second  ten  mil^  of  the  road,  in  proportion  to 
P^"  the  help  be  should  afford  in  completing  the  same,  and  that  one 

ihJt  thSragJee^  ^^^^  ^^  ^^^  profits  were  to  be  taken  from  Whitney's  part,  and 
ment  did  not  the  Other  firom  Burritfs  and  Andrews'  (the  other  defendants) 
^rljdp^  Te^  P^ft  The  plaintiff  averred  that  he  advanced  to  the  defend- 
iwecn  A.  and  ants,  towards  making  the  said  road,  a  large  sum  in  money,  la- 
wis*a*!n?deon-  bor,  provisions,  &c.  &c.,  the  money  advanced  being  two  hun- 
]y  of  paying  c.  dred  and  twenty-three  dolkkrs  and  sixty-five  cents,  and  that  the 
labor^Sth^t  ^yhoie«u3»  expended  by  the  defendants,  in  making  the  road, 
the  undertaking  wsid  Only  a  smail  part  of  whai;  they  received  for  making  the  samei, 
wMi*oint"'^a^  ^^  ^^^^'  ^'^^^  dollars  and  68  cents ;  and  tlie  defendants  received 
they  were  joint-  for  making  the  road  4,148  dollars  and  S5  cents,  and  that  the 
OT  "ihe^a^e^l  plaintiff's  shore. of  that  sum  was  five  hundred  and  twenty-si^ic 
menu  And  dollars  and  ninety  cents,  including  the  money  advanced  by  him 
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to  the  defendants ;  and  wbidi  sum  of  five  hundred  and  twenty-  new- york, 
«x  dollars  and  ninety  cents  was  his  share  of  the  profits  received  ^^^  ^^ 
by  the  defendants.     By  reason  whereof  the  defendants  became  ^"'^ 
liable,  &c.,  and,  being  so  liable,  ^assumed,  &c.    Yet,  &c.   The 
declaration  also  contained  the  usual  money  counts.  ^ 

Andrews,  one  of  the  defendants,  pleaded  nan  OMump^Uj  t  ^^' J 
with  notice  of  his  discharge  under  the  insolvent  act.  where   a  sum 

Whitney,  another  defendant,  pleaded  nan  ae^umpM,  with  ^^  fSstribed 
notice  that  on  the  7th  of  Jtdyy  1807,  the  defendants  made  the  and  paid  by  the 
contract  with  the  Turnpike  Corporation  for  making  the  road ;  *^,sfst  iJ^^dB 
that  a  partnership  was  then  entered  into  between  the  jdaintifF  b***com^ting 
and  defendants,  as  to  making  the  road,  &c.  hSd°^thJi^^c 

The  other  defendant,  Burritt,  also  pleaded  nan  assumpeitt  h^  entitled* 
with  a  similar  notice.  ^^^^^  ^«    »- 

The  cause  was,  by  a  rule  of  this  court,  referred  to  three  re-  irr^roponion 
ferees,  who  made  a  report  stating  the  evidence  and  facts  in  the  ^^/^^  ^"'JJ 
cause,  as  they  appeared  before  them*  The  written  agreement  allowed^  m  an 
between  the  parties  referred  to  in  the  plaintiff's  declaration  was  aj^^ance  by 
ns  follows:  "This  may  certify,  that  /.  A^,  N,  W.  and  /.  jff.,  bllardandibdj? 
agree  to  let  A.  Muzzy  have  a  share  of  the  profits,  if  any  there  j^f  ^^^^^^f**'^ 
be,  in  making  the  second  ten  miles  of  the  Chenango  Turnpike  hy^H^t^B, 
Roady  in  proportion  to  the  help  he  aflbrds  in  completing  the  <*°^e  '^^^ . 
same,  the  one  half  to  be  taken  from  Whitney's  part,  the  other  soivemruSder 
fi-ora  B,'s  and  A,'s  part.''  ^Jje  act  of  the 

The  parol  evidence  as  to  the  partnership  was  various  and  isii,^^/?*! 
contradictory,' consisting  of  the  declarations  of  the  parties  at  %^^'^'^\^ 
different  times.  It  appeared  that  the  plaintiff  had  boarded  and  Sc7.)  presented 
lodged  the  workmen  employed  by  the  defendants  on  the  road,  *|j«  5®*^^*°^^° 
for  which  he  was  allowed  in  his  account  by  the  referees.  of^  ttfrcounty^ 

The  discharge  of  Andrews,  dated  the  17th  of  September^  "^^9  ^PP°^"J®*^ 
181 1 ,  was  produced  to  the  referees.  It  was  granted  by  Thomas  credlfors'to  ap! 
Hubbard,  Esq.  commissioner  of  the  county  of  Madison*  It  p®**^  a^^  s*»ow 
Ktated  that  Andrews  had  presented  his  petition,  &c.  to  the  first  before  the*  day 
judge  of  the  county,  who  appointed  the  17th  of  December  for  »  commission^ 
the  creditors  to  appear  before  Wm  to  show  cause  why  the  insd-  for^the  colSty, 
vent  should  not  be  discharged,  of  which  due  notice  was  g|iven,  ^"^  Use  insoiv- 
&c  ;  that  before  that  day  Thomas  Hubbard  was  duly  appointed  pJesenteV  hw 
a  commissioner  under  the  act ;  and  that  on  the  7th  of  Sq^em-  p^tuion,  &c.  to 
ber,  the  insolvent  presented  to  hini,  the  commissioner,  his  pe-  cr^  %"ho"com^ 
tition  and  papers  with  the  proceedings  of  the  judge,  to  complete  P^eted  the  pro- 
the  proceedings  aocordinff  to  the  directions  of  the  act;  and  ^^  blfore  tte 
whereas  it  appeared  that  the  said  insolvent  had  conformed,  d&c.  first  judge,  and 
therefore,  he  granted  the  discharge,  ifec.  f  h^rge  tl  the 

By  consent,  the  question  as  to  the  competency  of  this  dis-  insolvent  5  it 
charge  *was  reserved  for  the  opinion  of  the  court ;  and  also  [  *  228  ] 
whether  the  pWntiff  was  entitled  to  his  share  of  three  hundred  jj^  Sha?*' 
and  fifty-one  dollars  gratuitously  subscribed  by  the  inhabitants,  was  vofd  *'It. 
and  paid  to  the  defe^bnts.  The  referees  reported  in  fiivor  of  ^1^11^0^°^  J""ho 
the  plaintiff  a  balance  of  two  hundred  and  ninety-one  dollars  commissioner, 
and  thirty-five  cents,  allowing  his  share  of  that  subficription ;  ^^j^"^'  o^""^^^ 
but  if  it  was  not  allowid^le,  they  then  found  a  baJaoce  due  from  vision  b^uSha 
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NEW- YORK,  the  defendants  to  the  plaintiff,  of  two  hundred  and  fifty-four 
May,  1813.     dollars  and  fifty-four  cents. 
^"■^JI^^J^T^      ^rkland,  for  the  plaintiff. 
V.  Randall,  for  the  defendants. 

Whithet.  pg^  Curiam.  The  first  and  principal  question  in  this  case 
case,  and  he  is,  whether  the  parties  to  this  suit  were  copartners  in  the  busi- 
Aorhy,  "unless  ^^^  ^^  which  the  suit  relates,  so  as  to  disable  the  plaintiff  fi-om 
the  proceedings  suiug  the  defendants  at  law.  The  referees  have  reported  the 
e«iVn«w.!«)  P^'oofs  taken  before  them  touching  the  alleged  partnership. 
The  parol  proof  is  so  contradictory  as  to  amount  to  nothing. 
There  were  repeated  confessions  of  the  plaintiff  that  went  to 
prove,  and  repeated  confessions  of  the  defendants  that  went  to 
disprove,  a  partnership.  The  written  evidence  is  the  best  test 
of  the  sense  of  the  parties,  and  from  that  it  appeared  that  the 
defendants  contracted  with  the  Turnpike  Company  to  tnal^e 
and  complete  the  road  therein  specified,  and  that  shortly  there- 
after, the  defendants  agreed  to  let  the  plaintiff  have  a  share  of 
the  profits,  if  any,  in  making  the  road,  in  proportion  to  his  help. 
This  appears  to  have  been  only  a  mode  of  paying  the  plaintiff 
for  his  help  and  labor.  It  is  like  the  case  of  Hesketh  v.  Blan- 
chard,  (4  East,  .144,)  in  which  there  was  an  agreement  for  so 
much  of  the  profits  as  a  compensation  for  trouble  and  credit ; 
or  like  the  case  of  Dry  v.  Boswell,  (1  Campb.  iV.  P.  329,)  in 
which  A.  owning  a  lighter,  employed  B.  to  work  it,  and  that 
the  net  profits  should  be  divided ;  or  like  that  of  WUkenson  v. 
Frasier,  (4  Esp.  N,  P.  182,)  in  which  the  wages  of  the  sailors 
were  to  be  paid  out  of  the  profits  of  th6  voyage,  in  proportion 
to  the  amount ;  and  in  neither  of  those  cases  were  the  parties 
regarded  as  partners  in  respect  to  each  other,  so  as  not  to  be 
able  to  sue  in  a  court  of  law. 

2.  The  second  objection  is,  that  the  defendants  were  not 
liable  to  be  sued  jointly,  as,  by  the  agreement,  one  half  of  the 
plaintiff's  compensation  was  to  be  taken  from  Whitney's  part, 
and  the  other  from  BurritVs  and  Andrews^  part.     But  it  was 

r  •  229  ]  still  a  joint  undertaking  *on  the  part  of  the  defendants,  and  this 
latter  part  of  the  memorandum  was  only  a  designated  mode  of 
distribution  of  the  debt,  as  between  the  defendants.  In  Byers 
V.  Doby,  (I  H.  Bl.  236,)  two  persons  engaged  to  pay  a  third 
person  equally,  and  this  was  held  to  be  a  joint  undertaking  in 
respect  to  the  third  person. 

3.  The  sum  obtained  by  the  gratuitous  subscription  went  to 
constitute  the  profits  of  which  the  plaintiff  was  to  have  a  share, 
and  the  amount  thereof  was  properly  included  by  the  referees 
in  the  liquidation  of  the  accounts.  As  the  plaintiff  was  to  be 
paid  for  his  help,  there  can  be  as  little  doubt  that  the  boarding 
and  lodging  of  the  workmen  was  part  of  that  help,  and  properly 
allowed. 

4.  The  discharge  of  one  of  the  defendants  under  the  insol- 
vent act  was  void  for  want  of  jurisdiction  in  the  commissioner 
who  granted  it.     The  commissioner  appears  to  have  assumed 

Gmiion^iCow.  ^^®  proceedings  as  they  were  left  by  the  first  judge,  without 
RtjK  6oI        '  any  new  petition,  oath  and  notice.     But  the  act  of  the  3d  of 
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April,  1811,  2.  Rev.  Stat.  16,  &c.,  made  no  provision  for  such  new-york, 
a  case,  and  the  commissioner  had  no  jurisdiction  in  the  case,     ^*^'  ^^^^• 
unless  he  commenced  the  proceedings  de  novo,  or  unless  in  one  ^oTerseerT' 
of  the  cases  specified  in  the  twentieth  section  of  the  act  refer-     o*"  Berlin 
red  to,  and  this  was  not  one  of  those  cases.  Overseers 

The  plaintiff  is  accordingly  entitled  to  judgment  against  all  «*■  Norwicb 
the  defendants,  for  two  hundred  and  ninety- one  dollars  and 
thirty-five  cents,  as  reported,  together  with  his  costs  to  be 
taxed.  Judgment  for  the  plaintiff. 


The  Overseers  of  the  Poor  of  New  Berlin 
against  The  Overseers  of  the  Poor  of  Nor- 
wich. 

IN  error,  from  the  general  sessions  of  the  peace  of  Chenango  ^"  ^pp^^i  bj 
county.  Two  justices  of  the  peace  of  Norwich  made  an  order  of*  5.**^aga1usi 
for  the  removal  of  William  Tyler,  and  his  wife,  two  poor  per-  *^e  overseers 
sons,  from  Norwich  to  New  Berlin,  as  the  place  of  their  last  orde/of  remov" 
legal  settlement.  The  overseers  of  the  poor  of  New  Berlin  ^^  of »  pauper 
appealed  from  this  order  to  the  general  sessions  of  the  peace,  i^  was  ^proved,' 
held  in  January,  1812.  The  overseers  of  Norwich  proved  by  that  the  paupcf 
the  pauper,  *that  eight  years  before  he  came  to  reside  in  New  [  *  ^'^^  ] 
Berlin  with  his  family,  he  paid  taxes ;  that  while  he  resided  ^lot  o^itiTd  b 
there  he  purchased  two  lots  of  land,  one  lot  of  B.  Stanton,  B.,  alleged  to 
and  one  of  a  Mr.  Anderson,  and  paid  Anderson  a  wagon  hfs^^iast  ?e<ra^ 
worth  seventy-five  dollars,  and  a  horse  to  Stanton  worth  eighty  settlement,  °for 
dollars ;  that  he  was  to  give  Stanton  two  hundred  and  fifty  S^tbn  ""ex* 
dollars  for  the  lot,  house  and  shop,  tools,  &c.  The  tools  were  pressed  in  the 
worth  about  fifty  dollars :  and  that  he  mortgaged  the  land  to  hf^J^ongage^d 
Stanton  for  two  hundred  dollars.  The  deed  and  mortagage  it  back  to  the 
were  registered,  and  it  appeared  that  the  consideration  ex-  fXrs^  n'^mS 
pressed  in  the  deed  was  two  hundred  and  fifty  dollars.  held   that  the 

The  appellants  offered  to  prove,  by  parol  evidence,  that  the  m^g"t^^how[b^ 
fifty  dollars  was  not  paid  by  Tyler,  as  part  of  the  consideration  parol,  that'iho 
of  the  land,  but  for  the  tools,  &c.,  and  that  the  land  was  mort-  had'' nof  been 
gaged  to  Stanton  for  the  whole  consideration  money,  being  paid  by  the 
two  hundred  dollars.  This  evidence  was  objected  to,  and  over-  f^"|*'  ^^'  *® 
ruled  by  the  court.  The  appellants  then  offered  to  prove  by  ,  Though  par- 
the  witnesses  to  the  deed,  that  no  consideration  had  been  paid  Jjfg  ^.°^£p^d 
by  Tyler  to  Stanton,  for  the  land  ;  but  this  evidence  was  also  from'  contra 
objected  to,  and  overruled  by  the  court.  I^n'^  iLtUen 

The  order  of  removal  was  aflirmed  by  the  sessions,  with  by  parol  proof, 
costs.    The  cause  was  submitted  to  this  court  without  argu-  ^^^  'appiy*^°to 

ment.  strangers,   who 

Per  Curiam.     The  purchase  of  an  estate  in  a  town  will  not  estTn  ^knJw'ing 
gain  a  settlement  for  any  longer  time  than  the  purchaser  in-  the  real  truth  oT 
habits  such  estate,  unless  the  consideration  for  the  purchase  '**®  «»»«•(«) 
amounts  to  seventy-five  dollars,  bona  fide  paid.     {Sess.  24.  c. 
184.  s.  4^     The  overseers  of  the  poor  of  the  town  of  New  ^  ^jlJ^^J^^^ 
Berlin  offered  to  prove  that  though  the  paiiper  had  purchased  cw.^Tsfee. 
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NEW- YORK,  a  lot  in  that  town,  for  the  consideration  of  .two  hundred  and 
s^l^!^il^  fifty  dollars,  and  had  mortgaged  the  lot  back  to  secure  the  pay- 
ment of  two  hundred  dollars,  yet  that,  in  fact,  he  had  not  pmd 
any  part  of  the  consideration,  and  the  eridenee  was  iej8cted% 
The  overseers  of  New  BeiHn  were  clearly  entitled  to  show 
this  feet,  and  were  not  estopped  from  showing  it  by  the  deed 
or  mortgage,  to  which  they  were  not  parties.  Such  a  ccticta* 
sion  would  be  unjust,  by  enabling  a  person  at  any  time  to  jhto- 
cure  a  settlement,  by  a  purchase  without  payment,  and  so  to 
defeat  the  provision  in  the  act.  It  is  a  general  rule  that  par- 
ties and  privies  are  estopped  from  contradicting  a  written 
agreement  by  parol  proof,  but  the  rule  does  not  extend  to 
strangers,  who  have  an  interest  in  investigating  and  knowing 
the  real  truth  of  the  case. 

The  judgment  of  the  court  below  must  be  reversed,  and  the 
order  of  the  two  justices  Squashed.  Judgment  of  reversal. 


[*831]  *WooDHULL  against  Holmes. 

dr^n"^by  ^H.  THIS  was  an  action  oi  assumpsit  on  a  promissory  note  fat 
payable  to  M.  three  hundred  and  seventy-five  dollars,  dated  29th  October^ 
b^tim^"h  was  ^^^^'  ^^^^  ^y  *^®  defendant,  payable  to  Elisha  Morrell,  or 
held   that  M.y  Order,  sixty  days  after  date,  and  endorsed  by  MorrelL 

was  a^"c1>m'pe'  "^^^  ^^^^^  ^^^  ^"^^  ^*  ^^®  New-Yoik  sittings,  in  Novem^ 
tent  witness  to  ber,  1812,  before  Mr.  Justice  Spencer. 

feTthenotewM  '^^^  making  and  endorsement  of  the  note  were  proved.  The 
so  made  and  defendant  then  ofiered  Morrell,  the  endorser,  as  a  witness,  to 
S^r^ltt^'*!^"  prove  that  neither  he  nor  the  maker  had  ever  received  anycon- 

delivered  to   a  • .  ,  •        /•        i  i         i        i   t*  i  •  •    » 

third  person  to  sidcration  lor  the  note ;  that  he  delivered  ii  to  a  third  person, 
UiVbanT^or  ^"  ^f^®^  ^^  ^*^®  ^^  discountcd  at  the  bank,  who  instead  of 
discount,  who,  offering  it  at  the  bank,  put  it  in  the  hands  of  a  broker.  This 
instead  o^^offer^  testimony  was  objected  to,  and  overruled  by  the  judge, 
bank,  fraudu-  The  jury  fouud  a  verdict  for  the  plaintiff. 
Ihf  Lnds  of  a  -^^ff^o^y  for  the  defendant,  cited  2  Campb.  Rep.  574.  596. 
broker.  A  party  1   Cambp.  Rep.  100.     Peake,  6.     1   Caines'  Rep.  274.     7 

*a  er3''bea  ^^^^'   ^'  ^'  ^'^^' 

wt^nesr^^  ^o      Maynard,  for  the  plaintiff,  cited  3  Caines^  Rep.  279.     4 

^  exeouiioft  2  Dal  194.  7  Johns.  Rep.  361.  1  Taun.  224.  Doug.  632. 
wWcrdestro'*  6  Moss.  T.  R.  428,  429. 

the  title  of 'tiw  Per  Curiam.  The  question  arising  upon  this  case  is,  not 
hoidor.(«)         whether  the  facts  offered  in  evidence  by  the  defendant  were 

not  sufficient  to  cast  upon  the  plaintiff  the  necessity  of  showing 
of'R^u^^.  ^^^^  ^^  g^v^  ^  valuable  consideration  for  the  note,  but  whether 
Buck,b  Wend,  the  eudorsor  was  a  competent  witness  to  prove  those  facts.  He 
d^'^H^h^,  was  called  to  prove  among  other  things,  this  fact,  that  after  the 
3  Bid.  418!  note  was  duly  executed  and  endorsed,  it  was  delivered  to  a 
erTfc^w's  *^^^^  person  to  carry  to  the  bank  for  discount,  and  that  instead 
Rep.  669.  WU'  of  doing  this,  he  placed  it  in  the  hands  of  a  broker.  Here  was 
fei,  3  &  ?  breach  of  trust  in  the  third  person.  The  maker  probably 
252  *  Skeidin^  intended  to  borrow  money  for  his  own  use  from  the  bank,  on 
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Ihd  ct^dit  of  the  note;  and  it  k  the  «am€  thing  ag  if  the  third  new-york, 
petson  had  lost  the  note,  in  going  to  the  bank,  and  the  finder  s^^J^i^^i^ 
had  put  it  into  circulation,  *as  was  the  case  in   Grant  v.  In  the  mat- 
Vaugkan.    (3  Burr,  1516.)    The  note  was  put  into  circtilaticHi  ^^^  jjo.^^""' 
by  fraud,  and  the  holder,  in  such  a  case  is  bound  to  show  him- 
self a  bona  fide  possessor,  and  if  he  omits  to  do  this,  it  will  be  v.  Wurrm,  i6 
a  question  for  a  jury,  whether  there  is  or  is  not  a  male  fide  po9^  iio^'pow^' 
sessio.     (Peacock  v.  Rhodes ^  Doug,  633.     Conroyv.  War-  irarters,!!  a. 
ren,  3  Jo?m6.  Cas.  959.     Sol&mms  v.  The  Bank  of  England,  ™Mfo^^eU^)i 
13  Emt,  134.  n.)     The  endorsor  was  not  called  to  invalidate  imi.  i88.  her- 
the  note  in  its  inception  and  creatic«i,  by  uhowing  force  or  ^^  ][^  ^^^" 
fraud,  or  that  the  consideration  was  corrupt  or  illegal,  but  he  340!  shaver  y\ 
was  called  to  show  that  after  it  had  been  regularly  drawn  and  ^f^'ij^if^ 
endorsed,  and  delivered  to  a  third  person,  for  a  particular  pcir-  Briywn%id^iQ. 
pose,  lawful  in  itself,  and  consistent  with  the  validity  of  the  ^^^*^*  f^ 
note,  that  third  person  deceived  them,  and  fraudulently  circula-  les.'  TuikHiv. 
ted  the  note.    The  principle  sanctioned  by  the  case  of  Winton  ^^^>  ^  ^^ 
V.  Saidler,  (3  Johns.  Cases,  185,)  which  excludes  the  party 
to  negotiable  paper  from  invalidating  it,  as  a  witness,  does  not 
apply  to  this  case.     Such  persons  have  been  admitted  under 
that  rule,  to  testify  to  facts  subsequent  to  the  due  execution 
of  the  note,  and  which  go  to  destroy  the  title  of  the  holder. 
The  cases  of  i^cftfr  v.  Danforth,  (1  Day,  301,)   Parker  v. 
Hanson,  (7  Tgng's  Mass.  T,  R.  470,)   Charrington  v.  Mil- 
ner,  (Peake^s  Cas.  6,)  and  Barber  v.  Arnold,  (1   Caine's 
Rep.  258,)  all  concur  in  establishing  this  point. 

A  new  trial  ought  therefore  to  he  awarded,  with  costs  to 
abide  the  event  of  the  suit.  New  trial  granted. 


Ik  the  matter  op  Demino  alias  Dakiels,  and  his 

CHILDREN. 

A  MOTION  was  made  in  behalf  of  Denting  for  the  allow-  ^^  ««»*;  t^a* 
ance  of  a  writ  o(  habeas  corpus  to  bring  up  his  infant  children,  Tenced^to  "the 
in  the  custody  of  their  mother  and  one  /.  iS.  state  prison  j^r 

It  appeared  that  Denting  in  June,  1810,  was  convicted  of  ^/dT  pardon- 
passing  counterfeit  money,  and  sentenced  to  the  state  prison  ^^y  is  restored 
for  life,  having  at  the  time,  a  wife  and  two  children,  and  some  and  diuesTs  a 
property.  By  the  statute,  {sess.  24.  c.  58.  s.  10,)  persons  3>«'^^  and  be- 
adjudged  *to  imprisonment  for  life,  in  the  state  prison,  are  de-  [  *  233  ] 
clared  to  be  "  civilly  dead  to  all  intents  and  purposes  in  law/'  ^^"JJ^  enUUed 
In  January,  1811,  his  wife  married  a  second  husband ;  and  in  of  fais  infant 
July,  1811,  she  and  J.  S.  were  appointed  guardians  of  the  J^jl^e?;,  pTac""- 
children,  who  were  put  under  the  care  of  their  mother  and  her  ed  under  the 
second  husband.  On  the  19th  of  May,  1812,  Denting  obtain-  aZl^'Ll^^ 
ed  a  pardon  from  the  governor,  by  which  he  was  "  pardoned,  duriigWs  dvU 
remised,  and  released  from  the  offence,  and  from  all  sentences,  ^"^^y  Je^'par- 
judgments  and  executions  thereon ;"  and  he  now  claimed  the  don  is  to  acquit 
possession  and  custody  of  his  children.  The  question  raised  ^  ^'^tJi^jjttei 
for  the  consideration  of  the  court  was,  whether  Venting,  by  annexed  to  ii» 
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crsw-YORK,  the  paroon,  was  restored  to  his  parental  rights^  and  entitled  to 
^^i;^^^  the  custody  of  his  children  ? 

Djeidkricks       P^  Curiam.    The  court  do  not  mean  to  preclude  a  further 

V.  and  more  full  consideration  of  the  question  on  the  return  of  the 

^'  habecLS  corpus,  if  the  parties  should  not,  in  the  mean  time,  ac- 

conviction,  and  Commodate  and  preclude  its  return ;  but  the  present  impression 

to  give  him  a  of  the  court  is  in  favor  of  the  applicant's  right,  and  the  follow- 

capad^y/^  but  i^g  rcasous  have  occurred;     No  conviction  under  our  law 


itie'sccondmar-  cascs  of  trcasou.  The  effect  of  the  pardon  was  to  acquit  the 
r^ajre  of  his  offender  of  all  the  penalties  annexed  to  the  conviction,  and  to 
^t'-'onws  pro-  give  him  a  new  credit  and  capacity.  The  limitation  to  the 
porty  by  per-  operation  of  a  pardon  on  his  antecedent  rights  is,  that  it  can^ 
lo"^  aTmhllL^er  ^^^  devest  any  person  of  any  right,  or  interest,  which  the  law 
o.i  his  estate,  had  permitted  to  be  acquired  and  vested,  in  consequence  of 
rjirs  of7he  in!  the  judgment.  {Hawk  tit.  Pardon,  c.  37.  s.  34.  54.)  It, 
U'lvsi  acquired  consequently,  cannot  annul  or  affect  the  validity  of  the  second 
roMsequeirce  of  carriage  of  the  wife,  nor  the  sale  of  any  of  the  property  of  the 
his  civil  convict  by  the  persons  who  had,  in  the  mean  time,  been  ap- 
'^^  '^"^  pointed  to  administer  upon  his  estate,  nor  his  heirs  of  the  vest- 

ed interest  acquired  in  his  estate,  in  consequence  of  his  civil 
death.     But  the  pardon  restores  him  to  the  relation  of  father, 
and  there  cannot  have  occurred  any  intervening  right  to  defeat 
it.     With  the  rights  it  would  seem  as  if  he  must  be  restored  to 
the  duties  of  a  parent,  and  be  bound  to  maintain  and  protect 
his  infant  children  ;  and,  consequently,  entitled  to  the  custody 
of  them.     The  guardian  appointed  during  his  civil  death,  was 
but  a  trustee  without  any  vested  interest,  and  he  cannot  be 
affected  in  interest  by  a  cessation  of  that  trust.     Policy  and 
r  #  234 1        humanity  require  that  we  should  give  to  the  convict  so  pardon- 
vd    7    ^^  ^^  complete  a  restoration  *of  his  private  rights  as  may  be 
the^'matter  of  oousisteut  with  the  intervening  rights  and  interests  of  others. 
John    Deminff      The  writ  o(  habeas  corpus  ought  to  be  allowed. 
itplA  Motion  granted. 


Deidericks  against  The   Commercial  Insurance 
Company  op  New^-York. 

Policy  of  in-  THIS  was  an  action  on  a  pohcy  of  insurance  on  the  cargo 
c™to°*wit^  of  the  schooner  Paulina,  on  a  voyage  from  New-York  ioFal- 
sugar]  mace  moutk,  to  wit,  upou  ouc  huudrcd  and  fifty  boxes  of  Havanna 
rhe^ulmuyol'  ^8(i''y  weighing  69,499  pounds  net,  valued  at  6,650  dollars; 
eachbeinffspe-  five  hampers  of  macc,  weighing  seven  hundred  and  fifty-seven 
alt^eiV^vaiueS"  PO"nds  net,  valued  at  5,700  dollars,  and  four  tons  of  logwood, 
More  than  a  Valued  at  two  hundred  and  fifty  dollars. 
^17  having  The  ressel  sailed  on  the  voyage  insured,  the  2d  of  February, 
become  dam-  IS  1 1,  and  experienced  such  bad  weather,  and  sustained  such 
pfri?s  ^of  the  ^"j^^'y?  ^^^^  s^®  was  compelled,  from  necessity,  to  put  into  the 
sea,  the  insured  port  o{  Philadelphia.  On  a  regular  survey,  one  hundred  and 
SSSf'^f  ^  thirty-one  boxes  of  the  sugar  insured  were  found  wet  and  in- 
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jured  by  sea  damage,  and  rendered  wholly  unfit  to  be  reship-  new- YORK 
ped  to  the  port  of  destination,  after  the  repair  of  the  vessel.        v^S^^^^^ifv^ 

On  the  27th  of  February,  1811,  the  pleiintiS  abandoned  the    deidbricks 
sugars  insured  to  the  defendants,  and  claimed  payment  for  a  v. 

total  loss  of  the  same.  The  defendants  refused  to  accept  the  ^"*'  "'*  ^ 
abandonment,  and  the  whole  of  the  sugars  were  sold  by  a  mu-  sugar,  and 
tual  agent  at  Philadelphia^  without  prejudice  to  the  rights  of  claimed  pay- 
the  parties,  and  the  net  proceeds  of  the  sale  amounted  to  3,718  jSMonhe^samo. 
dollar^  and  30  cents.  it  was  held  that 

The  question  submitted  to  the  court  was,  whether  the  plain-  of  'g^oX^are 
tiff  was  entitled  to  recover  for  a  total  loss  of  the  sugars,  or  specified,  and 
only  for  a  partial  loss.  If  for  a  total  loss,  it  was  agreed  that  ue^^nihe^same 
judgment  should  be  given  for  the  plaintiff  for  1,144  dollars  policy,  the  in- 
and  32  cents,  with  interest  from  the  1st  of  April,  1811,  ba^rdoiTanyone 
being  the  sum  dutj,  on  that  calculation.  But  if  the  court  poi^^  or  article, 
should  be  of  opinion  that  the  plaintiff  .was  entitled  to  recover  and^7etahj''u?e 
for  a  partial  loss  only,  it  was  to  be  decided  on  what  principles  rest,  in  the 
the  same  should  be  adjusted,  whether  according  to  the  A^ctt?-  as*iniie"^diffiT 
York,  or  Philadelphia  weight,  there  being  a  difference  in  the  e»i  articles 
allowance  of  tare  in  the  two  places.  According  to  the  former,  ^y  "^^  dEem 
allowing  fifteen  per  cent,  for  tare,  the  weight  would  *be  531  [*235  ] 
cwt.  By  the  latter  the  weight  would  be  558  cwt.  The  sound  policies, 
and  damaged  were  both  sold  according  to  the  Philadelphia 
weight. 

Hoffman,  for  the  plaintiff. 

Wells,  for  the  defendants. 

Kent,  Ch.  J.  delivered  the  opinion  of  the  court.  This  case 
was  submitted  to  the  court  upon  two  points :  1.  Whether  the 
plaintiff  is  entitled  to  recover  as  for  a  total  loss  of  the  sugars, 
without  abandoning  the  other  part  of  the  cargo  insured  ;  and, 
2.  If  not,  then  upon  what  principles  shall  the  partial  loss  be 
adjusted  ? 

The  first  point,  is  entirely  new  with  us,  and  does  not  appear 
ever  to  have  been  discussed  and  decided  in  the  English 
courts.  Marshall,  (tit.  Abandonment,  s.  3.  p.  600,)  however, 
lays  down  the  right  of  a  partial  abandonment  in  a  case  like 
the  present.  He  admits  the  general  rule  that  the  abandon- 
ment ought  to  be  made  for  the  whole  of  the  effects  insured, 
and  not  for  a  particular  part,  but  he  confines  the  rule  to  the 
case  where  the  contract  is  entire,  as  where  I  have  divers  sorts 
of  goods  on  board  a  ship,  and  I  insure  l,000i.  on  the  whole, 
without  any  distinction.  But  he  says  that  if  I  insure  the  arti- 
cles by  different  policies,  or  if  in  the  same  policy  they  be  sepa- 
rately valued,  I  may  abandon  one  article  and  retain  the  rest, 
because  these  are,  in  effect,  distinct  insurances,  though  in  the 
same  policy.  In  the  present  case,  the  insurance  was  upon  a 
specified  quantity  of  sugar,  mace  and  logwood,  and  each  arti- 
cle separately  and  distinctly  valued  ;  there  wajs  no  insurance 
up<Mi  the  whole  articles  iii  a  gross  sum,  and  the  sugars  alone 
were  damaged  beyond  a  moiety  of  their  value,  and  were  alone 
abandoned.  The  case  is,  therefore,  brought  within  the  prin- 
ciple advanced  bv  Marshall,  and  the  only  question  is  whether 
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NEW- YORK,  this  court  will  adopt  it  as  law.     This  will  depend  i}p(m  the 
^^^^l^^^^  good  sense  or  authority  of  the  rule. 

The  rule  stated  by  Marshall  is  taken  from  the  French 
law. 

It  is  laid  down  in  Le  Guidon^  (c.  7.  s.  8.  and  9,)  that  if  part 
of  the  cargo  be  damaged,  and  part  not,  the  assured  can  abandon 
the  damaged  part,  if  it  be  above  a  moiety  in  value,  and  reserve 
the  sound  part  But  if  the  cargo  consists  of  the  same  sort  or 
kind  of  merchandise ;  as,  for  instance,  fruits,  grain,  salt,  &c., 
in  that  case,  it  is  said,  you  cannot  abandon  the  part  which  is 
damaged  and  retain  the  residue ;  though  if  the  cargo  consists 
[•236]  of  diferent  kinds  or  sorts  *of  merchandise,  and  one  sort  be 
damaged,  you  may  abandon  the  whole  of  the  sort,  or  species 
of  the  cargo,  to  which  the  damage  applies,  and  retain  the  other 
sound  articles.  Emerigon  (torn.  2.  214)  notices  these  dis- 
tinctions in  Le  Guidon,  and  says  that  the  ordinance  of  the 
marine,  in  art.  47  has  established  a  more  simple  rule  which 
forbids  an  abandonment  of  part  only.  But  this  rule  of  the 
ordinance,  he  observes,  requires  explanation;  and,  therefore, 
if  by  one  policy  I  insure  my  sugar,  and  by  another  policy  ray 
indigo,  or  if  in  the  same  policy  I  insure,  distinctly  and  sepa- 
rately, such  a  sum  upon  my  indigo,  I  can,  in  case  .of  loss,  re- 
tain one  of  the  subjects  and  abandon  the  other,  because  they 
are  the  same  as  distinct  insurances.  Valin  (tom.  2.  Ill) 
seems  to  adopt  the  same  construction  of  the  ordinance,  and  to 
confine  the  article  to  the  case  of  insurance  upon  the  totality 
of  a  cargo,  without  distinction  of  objects.  Emerigon  (tom.  2. 
215)  illustrates  the  same  distinction,  by  the  case  of  an  insur- 
ance in  the  same  policy  of  ship  and  cargo,  distinguishing  how 
much  upon  the  one  and  how  much  upon  the  other,  and  the 
ship  becomes  disabled,  the  assured  may  abandon  the  ship  with- 
out abandoning  the  cargo,  though  he  says  the  rule  would  have 
been  different,  if  both  had  been  insured  by  one  entire  sum 
without  distinction. 

There  is  nothing  very  unreasonable  in  this  doctrine,  and 
upon  the  sanction  of  such  authority,  and  in  the  absence  of  all 
authority  to  the  contrary,  the  court  do  not  feel  themselves  at 
liberty  to  reject  it. 

The  plaintiff  is  accordingly  entitled  to  recover  for  a  total 
loss  of  the  sugar,  and  judgment  is  rendered  according  to  the 
provision  in  the  case. 

Judgment  for  the  plaintiff. 


Shaw  and  others  against  Crawforp. 

Battenkui/m  IN  erroT,  ou  certiorariy  firom  a  justice's  court.  Crawford 
wJ^anf  ^^^^  'S'Aato  and  several  others,  before  the  justice.  Three  of 
though  notenu-  the  defendants  appeared,  and  the  plaintiff  declared  for  damages 
[  *  237  ]  done  *to  his  boards,  at  the  mill  of  the  defendants,  on  the  B^- 
Satate'*d!SjiS?  ^^**^>  ^^  Washington  county,  in  November ^  1810.  The  de- 
*mg  certaiTi^  fendants  pleaded  the  general  issue,  and  there  was  a  trial  by 
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jury .     The  plaintiff  proved  by  three  witnesses,  that  the  Bat-  new- York, 
tenkiU  had  been  used  for  rafting,  for  above  thirty-six  years ;     ***^'  ^^'^• 
and  another  witness  testified  that  he  had  known  it  to  be  so       shaw 
used  for  twenty-six  years.     It  was  also  proved  that  the  apron  v. 

of  the  defendants'  mill  dam  was  out  of  repair ;  that  when  it  "^w®*'^- 
was  in  repair,  light  cribs  of  boards  would  float  over  the  dam  in  «.,  and  streatn§ 
safety;  that  the  defendants  had  long  kept  an  apron  over  the  dam ;  puWic  hi|h- 
that  when  the  plaintiff 's  raft  of  boards  was  taken  down  the  J!*]^.  g!*S4j) 
kill,  there  was  a  large  stick  of  timber  run  over  where  the  apron  y«|,  having 
ought  to  be,  and  where  the  rafts  usually  pass  down,  and  by  guch  i^  the 
reason  of  that  obstruction,  the  plaintiff  sustained  damages,  in  public,  for  the 
the  loss  of  his  boards,  to  the  amount  of  eighteen  dollars.  The  ^g^^^  **d^ 
defendants  moved  for  a  nonsuit,  on  the  ground  that  the  Bat-  boards  and  tim- 
tenkillwos  not  a  public  highway;  but  the  justice  charged  the  ^l^  ^  ^n, 
jury  that  it  was  a  public  highway,  and  a  verdict  was  found  for  the  usage  has 
the  plaintiff.  ,    .     ,        ,  .,  r^.%^^ 

The  cause  was  submitted  to  the  court  without  argument.        action       will, 
Per  Curiam. ,  According  to  the  authority  of  Sir  Matthew  ^^^^TtU  ow- 
Hale,  ^nd  which  was  cited  in  Palmer  v.  Mulligan,  (  3  Caines^  ner  of  a  miii- 
Rep.  315.  319,)  a  river  not  navigable  in  the  common  law  sense  ^cUng'**  thi 
of  the  term,  and  though  the  fee  of  it  belongs  to  the  owners  of  navigauonasto 
the  adjoining  banks,  may  still  be  liable  to  the  public  uses  of  ^^  iJSnii^ 
rafting  and  boat  navigation,  as  a  public  highway.     The  Bat-  in       passing 
tenkiU  has  been  used  for  rafting-  for  twenty-six  years  and  up-  *>^'®''(*) 
wards.     This  was  fully  proved  upon  the  trial,  and  no  right     U)  Vide  Ca" 
was  set  up  in  opposition  to  the  right  founded  on  this  usage.   A  ^^  ^J^  g 
usage  of  this  length  of  time  will,  of  itself,  grow  into  a   public  Wend.     tUp. 
right,  and  especially,  where  the  public  interest,  or  public  con-  j^^^e'clw! 
venience,  is  essentially  promoted.     Thus,  a  private  passage  Rep,  '      S69! 
leading  from  one  part  of  a  public  street  to  another,  and  being  ^^^^'^^^ 
open  to  all  the  world,  for  a  great  number  of  years,  was  held  by  Johiu!Rep.9Q. 
Lord  Ellenborough  to  grow  into  a  public  right,  which  could 
not  be  interrupted.  '  {Rex  v.  Lloyd,  1  Campb.  260.)     In  the 
cHse  of  Balston  Y.  Bensted,  (1  Campb.  463,)  Lord  IXtenbo- 
rough  also  ruled,  that  twenty  years'  exclusive  enjoyment  of 
water,  in  any  particular  manner,  affords  a  conclusive  presump- 
tion of  right  in  the  party  so  enjoying  it.     The  case  of  Beales 
V.  Shaw  (6  East,  208)  was  a  solemn  decision  of  the  K.  B.  on 
that  very  point. 

Though  the  Battenkill  be  omitted  in  the  statute  declaring 
certain  '"'rivers  and  streams  public  highways,  this  omission  can-  [  *  5238  ] 
not  prejudice  or  impair  the  right,  which  the  public  may  have 
acquired  by  usage.  The  object  of  the  act  was  not  to  release 
any  public  right,  but  to  ascertain  and  declare  it,  in  cases  where 
it  otherwise  might  have  been  doubtful,  or  liable  to  dispute  and 
interruption.  When  a  river  is  so  far  navigable  as  to  be  of 
public  use  in  the  transportation  of  property,  the  public  claim  to 
such  navigation  ought  to  be  liberally  supported.  The  free  use 
of  waters  which  can  be  made  subservient  to  commerce,  has,  by  ' 
the  general  sense  of  mankind,  been  considered  as  a  thing  of 
common  right.  Individuals  who  occupy  the  adjoining  banks 
may  use  the  waters  fdr  their  own  emolument^  so  fiir  only  as  it 
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NEW -YORK,  can  be  done  without  any  material  interruption  of  the  public 

May,  1813.     yg^      Every  owner  of  a  mill-dam  on  a  stream  which  fish  from 

^"■^^Buinr"^  ^^^  ocean  annually  visit,  is  bound  to  provide  a  convenient  pas- 

V-  sage  way  for  the  fish  to  ascend.    This  point  was  lately  decided 

^^^^'       by  the  Supreme  Court  of  Massachusetts^  in  the  case  of  Stough-^ 

ton  V.  Baker.     (i.Tyng's  Mass.  T.  R.  522.)    The  dvil  law 

contains  ample  and  precise  regulations  on  the  whole  of  this 

subject.      Every  impediment  to  the  natural  course  and  the 

natural  use  of  rivers  and  streams,  which  essentially  contribute 

to  the  public  benefit,  becomes  a  public  nuisance. 

Judgment  aflirmed. 


Wentworth  against  Barnum. 

in  an  action  j^  error,  on  certiorari,  from  a  justice's  court.  Barnum 
lice'aprioriuu  sucd  WcfUworthy  before  the  justice,  by  a  warrant  taken  out  on 
by  ihe  defend-  his  own  oath.  He  declared  for  work  and  labor,  &c.,and  on  a 
p?ain§ff"before  special  agreement  for  threshing  wheat.  The  defendant  plead- 
ajusiice,  being  ed  that  before  the  issuing  of  the  warrant  in  the  cause,  he  had 
bir^unSeTihe  Commenced  an  action  of  trespass  on  the  case,  by  summons, 
siAtuie,\tmakQ3  against  Barnum,  and  which  had  been  returned  personally 
whether  ^Tuch  Served.  The  plaintiff  replied  that  his  suit  was  by  warrant,  on 
suit  was  com-  oath,  &c.  The  justice  decided  that  as  the  warrant  was  issued 
OT^n^on*  0^  a  ^n  oath,  as  required  by  the  statute,  and  the  plaintiff  still  insist- 
varrant.  ^d  that  he  was  afraid  of  losing  his  debt  if  delay  was  made,  the 

plaintiff  ought  not  to  be  nonsuited,  and  overruled  the  defend- 
ant's plea,  and  proceeded  to  try  the  cause,  and  gave  judgment 
for  the  plaintiff. 
[  ♦  239  ]  *Per  Curiam.    The  plaintiff,  by  his  replication,  admitted  the 

truth  of  the  plea  of  a  prior  suit  commenced  against  him  by  the 
defendant,  which,  according  to  the  settled  construction  of  the 
statute,  is  a  good  and  sufficient  bar  to  the  action ;  and  whether 
such  suit  be  by  warrant  or  summons,  can  make  no  difference. 
(1  Johns.  Bep.  283.)     The  judgment  must  be  reversed. 

Judgment  reversed. 

BuNN  against  Croul. 

beforra  justice  ^^  error,  on  certiorari,  from  a  justice's  court.  Croul 
after  the  jury  brought  an  action  on  the  case  against  Bunn,  before  the  justice, 
deiibe'a'tr**  on  ^®  declared  for  damages  done  by  the  defendant  to  a  certain 
their  verdict,  trunk  and  clothes.  The  defendant  moved  for  a  nonsuit,  on 
thejusUce tohi^  ^^^  grouud  that  the  writ  was  in  case,  and  the  declaration  in 
form  them,  trcspass ;  but  the  justice  overruled  the  motion.  The  defend- 
tah^^^point  %7  ^"^  ^^^^  pleaded  the  general  issue.  The  evidence  was  not 
evidence  had  sct  forth  in  the  return.  The  justice  stated  that  while  the  jury 
Ae  "justice' ^^  ^^^^  deliberating  on  their  verdict,  he  was  requested  by  the  jury 
swered  their  in-  to  inform  them  whether  a  particular  point  of  evidence  had  been 
I}oi7lZ*li!^,?  given,  stating  it  to  him.     The  justice  informed  the  jury  that  it 

held  erroneous,  P    -,  ■,  .°  ■,  .  v^,  .  ii''iT»i 

ind  the  judg-  had  been  given,  and  mentioned  the  witnesses  who  had  testified 
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to  the  facts.     A  verdict  was  found  for  the  plaintifT,  on  which  new-york 
the  justice  gave  judgment.  ^^y»  ^^^^• 

Per  Curiam.  It  cannot  fairly  be  inferred,  from  the  return,  """^Tker*^ 
that  the  explanation  given  by  the  justice  to  the  jury,  after  they  v. 
had  retired  to  make  up  their  verdict,  was  by  the  consent,  or  in  ^^''^°^^*^''' 
the  presence,  of  the  parties;  if  ilk  was  not,  the  allowance  of  „ent  was  re- 
such  a  practice  would  be  dangerous  to  the  rights  of  parties,  versed;  it  not 
The  justice's  recollection  might  not  be  accurate  as  to  what  the  u  was  dofe  with 
witnesses  had  said ;  and  for  that  reason  the  testimony  might  fbe  consent  or 
be  misstated,  when,  if  the  parties  were  present,  or  the  wit-  ©f  Ihe  pa^fe^^* 
nesses  again  called  to  repeat  their  testimony,  any  mistake  might 
be  corrected.     The  judgment  must  be  reversed. 

Judgment  reversed. 


*Baker  against  Dumbolton.  [*240] 

IN  error,  on  certiorari,  from  a  justice's  court.  DumboUon  -O-  sued  B. 
sued  Baker,  before  the  justice,  by  summons,  in  trespass  on  the  byTsummons 
case.  The  plaintiff  declared,  for  that  the  hogs  of  the  defend-  in  trespass  on 
ant  had  broken  into  the  enclosure  of  the  plaintiff,  on  the  17th  dedared^' fo^r"a 
June,  1812,  and  destroyed  his  corn,  &c.,  and  also,  for  that  the  trespass,  for 
defendant,  on  that  day,  had  broken  open  the  pound,  &c.  cfos*e*^'"fy   the 

The  defendant  made  several  objections  to  the  plaintiff's  de-  hogs  of  the  de- 
mand and  proceeding,  which,  by  consent  of  the  parties,  were  alsoforapouud 
postponed  to  the  trial,  when  the  justice  consented  to  take  into  breach  or  rc^co- 
consideration  any  objections  the  defendant  might  urge.  A  Jhat^Shr  *two 
venire  was  issued,  and  the  cause  tried  by  a  jury,  who  found  a  causes  of  action 
verdict  for  the  plaintiff  for  five  dollars.  F^hj^^^  '^""^^ 

It  appeared  that  the  summons  was  against  B.  and  hi^  wife  ;  declaration. 
but  it  was  not  served  upon  her,  nor  did  she  appear,  and  a  nolle  ^  "^Jf^*^* 
prosequi  as  to  her  was  entered  by  the  plaintiff,  and  she  was  tween  the  sum- 
not  named  in  the  subsequent  proceedings  in  the  cause.     On  d^J,aul)ns  *as 
the  trial  the  defendant  objected  to  the  plaintiff's  proceeding  to  the  action,  is 
against  him  alone,  without  his  wife ;  and  the  objection  was  "fj^d-*'^'  ^ 
overruled. .  The  defendant  then  objected  to  the  variance  be-  proceedings  be- 
tween the  action  stated  in  the  summons,  and  the  plaintiff's  ^JjJt^^offom" 
"  declaration,  the  one  being  trespass  on  the  case,  and  the  other  being  regarded 
trespass,  which  objection  was  also  overruled  by  the  justice.  ^^,y^F^^^  '*^ 
The  trespass  by  the  hogs  of  the  defendant  was  proved ;  and 
that  the  plaintiff  was  pound-m^H^r,  and  impounded  the  hogs 
in  his  barn-yard,  and  that  the  wife  of  the  defendant  came  and 
took  them  out.     The  damages  were  proved  to  the  amount  of 
six  dollars  and  fifty  cents.     The  jury  found  a  verdict  for  five 
I  dollars,  stating  at  the  same  time,  that  the  plaintiff  ought  to 

have  treble  damages,  but  the  plaintiff  contended,  and  the  jus- 
tice considered  it  to  be  a  verdict  for  single  damages  only,  and 
gave  judgment  accordingly.  Numerous  errors  were  assigned 
by  the  plaintiff  in  error,  chiefly  as  to  form. 

Per  Curiam.     There  was  no  well  founded  objection  to  join- 
ing a  count  for  the  trespass  damage  feasant  with  the  count  for 
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NEW -YORK,  the  pound  breach  or  rescous;  and  it  is  usual  to  join  them.    (2 
,^^2i^^;^  Chitty'8  PL  297.  n.")     If  the  variance  between  the  summonsT 
Sackridxr    And  declaration  would  have  been  fatal,  (which  we  do  not  con- 
V.  cede,)  *because  the  one  was  trespass  on  tlie  case,  and  the  other 

r  ♦  241^1       trespass,  yet  the  objection  was  waived  by  the  defendant,  when 
^  -'he  consented  to  postpone  itP  until  the  jury  were  sworn  on  the 

trial.  The  plaintiff  also  had  a  right  to  discontinue  the  action 
against  the  wife,  and  to  proceed  against  the  husband  alone* 
The  trespass  and  the  rescue  were  fully  proved,  and  the  jury  as- 
sessed single  damages.  The  merits  of  the  cause  were  fairly 
tried,  and  are  entirely  in  conformity  with  the  verdict.  Thcs 
objections  made  by  the  defendant  were  frivolous  in  their  nature, 
and  went  merely  to  matters  of  form,  which  are  always  liberally 
regarded  in  proceedings  before  a  justice.  The  judgment  below 
must  be  affirmed.  Judgment  affirmed. 


Sackrider   axd    another   against  Beers    and 

ANOTHER. 

owSr^f  !he  ^^  ^'^^^>  ^"  certiorari,  from  a  justice's  court.  B.  fy  B 
soil  on  a  public  sued  S.  Sf  S,  before  the  justice.  The  declaration  was  for  divert 
riffhi'  lo^erect  ^^S  ^^^  water-course  of  the  plaintiffs,  by  which  the  plaintiffs 
a  mill  on  his  were  disturbed  in  the  enjoyment  of  their  grist-mill.  The  de- 
lo"cons^raeThii  ^^dants,  S.  Sf  S.y  pleaded  not  guilty.  It  was  proved  that  the 
dam,  and  use  defendants  erected  their  aaw-miU  and  dam,  in  1806,  across 
not  uT^ijure  ^^^,  ^!^^^^^^  river,  about  fifly  rods  above  the  mill-dam  of  the 
his  neighbor  be-  plaintiffs,  which  had  been  built  and  used  for  above  eighteen 
joymiS/^S"  th^  y®^^^  before.  The  defendants  took  the  water  out  of  the  river 
same  water,  ac-  at  their  dam  into  a  race-way  on  the  northwesterly  side  of  the 
namJaf course^  "^®^'  ^"^  which  emptied  again  into  the  river,  about  forty  rods 
andifhe  sodi-  below  the  dam  of  the  plaintiffs.  The  defendants  owned  the 
irtoittire^SS  land  on  the  westerly  side  of  the  river,  and  the  plaintiffs'  mill 
miii^of  another  is  On  the  southeasterly  side ;  and  they  also  take  the  water 
Mowy^he^w^ia-  through  a  racc-way  which  is  returned  again  into  the  river  be- 
^',  to"  ihe^Jl^  low  the  inouth  of  the  race-way  of  the  defendants. .  The  jury 
iTrkTr"*  surta^tt  ^^^"^  ^  verdict  for  the  plaintiffs,  on  which  the  justice  gave 

Hjnry   sus  am-  jmjgjjjg^j 

Foot,  for  the  plaintiffs  in  error. 
JO.  Ruggha,  contra. 

Per  Curiam.    There  is  no  just  objection  to  the  recovery  of 
the  plaintiffs  below.    The  defendants  were  answerable  in  dam- 
[  *  242  ]       ages  *for  the  injury  to  the  plaintiffs  in  the  enjoyment  of  their 
mill,  by  diverting  the  natural  course  of  the  water.     The  de- 
fa)    Lioing'  fendants  had  no  doubt,  a  right  to  build  a  mill  on  their  land , 
o'^n''^^'  but  they  must  so  construct  the  dam,  and  so  use  the  water,  as 
175.    piau  V.  not  to  injure  their  neighbors  below,  in  the  enjoyment  of  the 
j^ftlUr*'  B^  ®^""®  water  according  to  its  natural  course.     (3  Caines'  Rep 
213.  MerriHy,  320.)     The  judgment  must  be  affirmed. 
BMnc^fcoj,i7  Judgment  affirmed 
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Harrison  against  Sawtel.  v^^J^^O^iL/ 

Hicks 

IN  error,  on  certiorari^  from  a  justice's  court.     Sawtel  sued     Bu^HAirs 
Harrison  before  the  justice ;  and  declared  that  at  the  special 
instance  and  request  of  if.  he,  S.,  had  become  special  bail  in     wiiereil.be. 
the  Court  of  C.  P.  for  one  Footj  in  a  suit  brought  against  him  i^emnXil'ii^^ 
by  one  Halknbaek;  by  reason  whereof  he  had  laid  out  and  certaio  suit  in 
expended  a  large  sum  of  money,  and  performed  labor,  <fec.  in  ^^^^jf®  ™ 
^e  pursuit  of  the  said  Foot,  in  cmier  to  surrender  him  in  that  quested 'c.  to 
suit,  (fee.     Defendant  pleaded  the  general  issue.     It  appeared  ^ii^^riT^ 
that  Sawtel  was  bail  to  the  sheriff,  in  the  suit  in  the  C.  P.  and  promised  to  in- 
that  at  the  request  of  Harrison,  (who  held  himself  bound  to  H®"a?'heid°to 
indemnify  Foot  in  that  action,)  Sawtel  became  special  bail,  be  an  original 
&c.  and  the  defendant  H.  promised  to  indemnify  him.    It  was  ^J^'^^^j^Jlj^a^  ^ 
also  proved  that  the  plaintiff  had  sustained  damages  in  seeking  was  entitled  to 
Foot  to  surrender  him,  &c.,  and  that4;he  defendant  offered  to  Jl^^^J^e  w^*°n- 
pay  the  plaintiff  in  goods  and  had  paid  him  a  small  part  of  his  se™hebad^£een 
demand.     It  was  objected  by  the  defendant's  counsel  that  the  g^J^y^^n™  *°o 
undertaking  of  the  defendant  to  indemnify  the  plaintiff,  not  obfainTsurren^ 
being  in  writing,  was  void  by  the  statute  of  frauds ;  but  the  *^®'  ^^  -^•(^) 
justice  decided  that  it  was  an  original  undertaking,  and  over- 
ruled the  objection,  and  gave  judgment  for  the  plaintiff. 

P.  Van  Vechten,  for  the  plaintiff  in  error. 

Sedgwick,  contra. 

Per  Curiam,    This  was  not  a  promise  to  pay  the  debt,  or 
answer  for  the  default,  of  another  person.     It  was  an  original 
promise  between  the  parties  to  it,  that  one  of  them  would 
indemnify  *the  other,  if  he  would  become  special  bail  for  a       [*243] 
third  person  whom  the  defendant  was  bound  to  protect  and 
save  harmless  in  the  suit.     It  was  done  at  the  request,  and  for 
the  benefit,  of  the  defendant,  as  it  saved  him  from  becoming     ^^j  ^^^^  ^ 
bail  himself,  or  procuring  some  other  person  to  become  bail.  PhiUips,  post. 
The  case  had  nothing  to  do  with  the  statute  of  frauds,  and  f^'Ra^^^^ 
there  viras  a  consideration  for  the  promise,  the  advantage  re-  Johns,  -  kep. 
suiting  to  the  defendant  from  the  plaintiff's  becoming  bail.  ^rieJan^'^ii 
The  defendant  being  answerable  for  the  party  sued,  the  be-  Johns.   '  Rep. 
coming  bail  for  the  party,  at  the  request  of  the  defendant,  was  ^^^"^jj; 
as  benelScial  as  if  the  plaintiff  had  become  bail  for  the  defend-  175.    Myersy. 
ant  himself.     The  damages  were  proved  by  the  expenses  the  ^'%^^^' 
plaintiff  had  been  put  to,  in  endeavoring  to  surrender  Foot,  H^kms^ib. 
and  the  defendant  had  acknowledged  the  plaintiff's  demand,  JJ^*  £^lil' 
and  paid  a  part  of  it.     The  recovery,  therefore,  was  Just,  and  oimsuad'    ▼. 
the  judgment  must  be  affirmed.  Judgment  affirmed.      ^^|'      ^* 


Hicks  against  Burhans  axd  others. 

IN  error,  on  certiorari,  from  a  justice^s  <^urt.  B.  and  A  written 
others  brought  an  action  of  assumpsit  against  Hicks,  before  SJ^^Id'^^oS*^' 
the  justice.     The  cause  was  tried  by  a  jury.    The  plaintiffs  past  considera 
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NEW- YORK,  gave  in  evidence  a  writing  dated  the  16th  of  January,  1808, 
^^J^JIjJ^J^  signed  by  the  defendant  and  ten  others,  reciting  that  whereas 
the  plaintiffs  had,  previous  to  the  date  of  the  writing,  been  in 
pursuit  of  several  persons  who  had  absconded  and  were  in 
debt  to  the  subscribers,  they,  the  subscribers,  promised  to  pay 
lion,  may  be  to  the  plaintiffs,  or  either  of  them,  an  equal  proportion  of  all 
good,  if  tbe  the  expenses  which  the  plaintiffs  had  been  at,  in  pursuing  such 
are^  aiiesled^o  fugitive  debtors,  and  also  promised  to  pay  their  equal  propor- 
bave  been  done  tiou  of  all  further  oxponses  the  plaintiffs  should  be  at  in  further 
i?iIl^so*aid"a  pursuing  the  said  persons,  &c.  The  plaintiffs  proved  an  ac* 
feqtiest  may  be  couut  of  the  oxpcnses,  amounting  to  about  one  hundred  and 
IST  *  bencfidai  thirty-eight  dollars ;  and  that  the  defendant  examined  the  ac- 
nature  of  the  count  when  presented  to  the  creditors,  and  made  no  objection 
Md'lhrcircum-  ^o  it,  except  to  a  charge  of  twenty  dollars, 
gtanees  of  ihe  The  jury  gave  a  verdict  for  the  plaintiffs  for  seventeen  dol- 
case.Ca)  j^^.^^  ^^  which  the  justice  gave  judgment. 

Per  Curiam.  The  written  promise  to  pay,  if  founded  on  a 
\  *  244  ]  *past  consideration,  may  be  good,  if  the  past  service  be  laid  to 
have  been  done  on  request;  and  if  not  so  laid,  a  request  may 
be  implied  from  the  beneficial  nature  of  the  consideration,  and 
the  circumstances  of  the  transaction.  (I  Cairns'*  Rep,  585, 
586.)  Here  the  past  service  consisted  in  an  expensive  pursuit, 
by  the  plaintiffs,  of  certain  fugitive  debtors,  who  were  indebted 
to  the  defendant  and  others ;  and  it  appeared  that  the  plain- 
tiffs had  exhibited  their  accounts,  at  a  meeting  of  the  creditors, 
and  that  the  defendant  examined  them,  and  made  no  objection, 
except  to  a  single  item  of  the  charges.  A  request,  in  this  case, 
might  have  been  implied  ;  and  we  ought  to  intend  it  to  have 
been  proved  upon  the  trial  There  are  no  formal  pleadings 
in  the  case,  and  the  return  does  not  negative  the  fact  of  a 
request. 
rlSlSf^"^^^^?  There  was  no  other  objection  raised  that  merits  notice.  The 
Cow.  Rep.  S58.  judgment  must  be  aiHrmed.  Judgment  affirmed. 


Moore  against  Fox. 

To  bring  a  IN  error,  on  certiorari,  from  a  justice's  court.  Fox  brought 
^I^^ent,  with-  an  action  of  assumpsit  against  Moore  before  the  justice ;  and 
m  the  eleventh  declared  that  the  defendant  Moore  was  indebted  to  him  for 

section   of  the  •  •    •  ±         f       ±  ^     ^i.  ^     c  c 

statute        of  services  as  a  minister,  for  two  years,  to  the  amount  of  four 

yja«<is,     («m.  dollars,  which  Moore  promised  to  pay  at  the  rate  of  two  dollars 
must'  be  an  e!^  &  y^ar.     The  defendant  pleaded  non  assumpsit,  with  notice 

press  and  spe-  that  the  church,  of  which  the  plaintiff  below  was  minister,  was 

notv^hQ^^T-  incorporated,  and  had  trustees  appointed  pursuant  to  the  statute 

formed   within  for  the  incorporation  of  religious  societies.     There  was  a  trial 

th^ejpaceofone  j^^  j^^^^      ,pj^^  plaintiff  proved  by  p.  L.  that  the  defendant 

thing  promised  told  the  witncss,  about  six  years  before,  that  he  had  promised 

SeS  wit^n^'a  ^0  pay  the  plaintiff  two  dollars  a  year,  for  his  services,  as  min- 

year,  it  is  not  ister ;  and  since  that  time  the  defendant  had  continued  to  pay 

uteI*^"i.^prom-  ^wo  dollars  a  year,  in  half-yearly  payments,  until  about  two 

ised  to  pay  B.  years  ago.     The  defendant  told  the  witness  he  would  pay  the 

two   dollars    a  of\{\ 
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plaintifT,  but  he  had  not  done  it.  The  plaintiff  has  continued  NEW- YORK, 
to  preach  in  the  same  church  and  to  the  same  congregation.      v/J^ifJ^i?*. 

It  was  admitted,  by  the  plaintiff's  counsel,  that  the  agree-      Dexter 
ment  with  the  plaintiff  was  by  parol,  no  written  contract  hav-  v- 

ing  been  *entered  into  between  him  and  the  defendant,  or  r^o^Ki 
other  members  of  his  church,  as  to  the  payment  of  his  salary ;  I-  .  J 
but  that  his  dependence  was  on  the  parol  agreement  of  the  in-  vfce's^as^a  m?n* 

dividual  members.  isi^er  in  a  cer- 

The  defendant's  counsel  then  moved  for  a  nonsuit,  on  the  having^paW^for 
ground  that  this  parol  contract  was  void  by  the  statute  of  frauds ;  several  vears, 
but  the  justice  decided  that  the  cause  should  go  to  the  jury,  as  t'^^'^^Sd  to  be 
it  did  not  appear  from  the  contract  but  that  it  was  to  pay  within  a  valid  promise, 

S,7       1*   .      ./Y./.      ,  might  infer  that 

The  plaintiff  further  proved  that  the  defendant  had  paid  the  itwasapro^ise 
sum  of  two  dollars,  for  several  years,  in  half-yearly  payments.  ^ear^yj[a)  ^'^* 

The  defendant  offered  parol  evidence  of  the  incorporation 
of  the  church  under  the  statute,  and  of  the  appointment  of  the 
trustees,  &c.,  but  the  evidence  was  rejected  as  inadmissible. 

The  jury  found  a  verdict  for  the  plaintiff  for  four  dollars,  on 
which  the  justice  gave  judgment. 

Per  Curiam,  The  promise  was  valid,  and  not  within  the 
statute  of  frauds,  for  it  does  not  appear  but  that  it  was  to  be 
performed  within  a  year.  It  was  to  be  performed  according 
and  in  proportion  to  the  service  rendered,  and  the  render  of 
service  was  to  commence  immediately ;  and  as  the  defendant 
had  for  several  years  paid  half-yearly,  the  jury  had  a  right  to 
presume  that  the  promise  was  to  pay  half-yearly.  To  bring  the 
case  within  the  statute  of  frauds,  there  must  be  an  express  and 
specific  agreement  not  to  be  performed  within  the  space  of  a 
year;  and  if  the  thing  may  be  performed  within  the  year,  it  is 
not  within  the  act.  (Fenton  v.  Embler,  3  Burr.  1278.)  This 
was  a  clear  case  of  an  express  agreement  to  pay  for  services  to 
be  rendered,  and  the  recovery  was  just.  The  judgment  must  ^^^J^^^  « 
be  affirmed.  Judgment  affirmed.       cow.  Rep,  263. 


*Dexter  against  Hazen  and  Arnold.  [*246] 

IN  error,  on  certiorari,  from  a  justice's  court.  H.  Sr  A.  ,  J"  an  acU«n 
sued  D.  before  the  justice.  The  plaintiffs  declared,  that  the  defendant' 
whereas  on  or  before  the  20th  May  last,  the  defendant  had  '^^  ^,^^,^^^3 
promised  and  engaged  with  the  plaintiffs,  that  they  might  cj»d°judgment, 
go,  pass  and  repass  with  their  teams,  &c.  over  certain  lands  \^l\[  ^  ^^^^ 
and  premises  of  the  defendant ;  that  he,  the  defendant,  after-  L^tfceVMtf  at 
wards  ploughed  up  the  land  and .  shut  up  and  fenced  it,  and  Jj®  ig^uc^fjlhe 
stopped  the  plaintiffs  from  passing  over  the  land,  contrary  to  his  cLuserft'is  too 
agreement,  <fec.  The  defendant  pleaded  non  assumpsit,  and  ^^jjf '  jj^^^^'"  f^gjl 
a  set-off  for  two  days'  work.  The  trial  of  the  cause  was  ad-  ai  iMue^,fo°sct 
journed,  at  his  request,  for  three  months.  There  was  a  trial  by  "P^f^l^^^^?"?® 
jury ;  and  the  defendant  then  offered  in  evidence  a  trial  and  *  ^  *  *^^' 
judgment  between  the  same  parties  before  another  justice,  in  A^)  Eds^y. 
an  action  brought  by  D.  against  H.  fy  A.     This  evidence  was  R^.^kcoui 
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NEW- YORK,  objected  to  by  the  plaintifis'  counsel,  on  the  ground  that  it  ought 
**jy»J2J^  to  have  been  pleaded,  or  notice  given  of  it,  at  the  time  issue 
was  joined,  and  that  it  was  now  too  late ;  and  the  justice  over- 
ruled the  plea. 

The  agreement,  as  stated  in  the  plaintiffs'  declaration,  and 
▼.  Carter,  6  ^hc  rcfusal  of  the  defendant,  were  proved.  The  jury  found  a 
^691.  '       verdict  for  the  plaintiffs. 

told  ^"that  he  ^^  Curiam.  The  evidence  of  the  former  trial  and  judgmeot 
miebt  go,  pass,  was  properly  rejected,  as  it  had  not  been  pleaded,  nor  notice 
wUh  his  teamsl  givcn  of  it,  at  the  time  of  joining  issue.  But  the  promise  declared 
overUieiaiKiof  <mi  was  without  consideration.  It  was  a  mere  license  gratu- 
temt?ds '^'shot  itously  given,  revocable  at  pleasure,  it  being  still  executory, 
up  ihe  fence,  so  (8  East,  308.)     The  judgment  must  be  reversed. 

thai     B.     could     ^  ^  '  •*         °  T„^««.««*   *^«r^*o^ 

not  pass  5  it  was  Judgment  reversed. 

held   to    be    a 

mere  gratuitoos  license   or  promise,  on  which  no  action  could  be  maintained  b^  B. 


[*247]  *HASBRorcK  against  Weaver, 

A  husband  is  IN  error,  on  certiorari,  from  a  justice's  court.     Weaver  sued 

a°foriWture  un-  Hosbroucky  by  summons,  "  to  answer  to  the  complaint  of  ff., 

der    a   penal  in  behalf  of  himself  and  of  the  people,  &c.  in  a  plea  of  debt  to 

JTby  his  wife,  his  damage  of  twenty-five  dollars."     W.  declared,  "as  well  for 

As  where  the  himself  as  the  people,  &c*  against  H.  that  he  render  to  the 

sence  *°  of*  Sct  plaiutiff  tweuty-fivc  dollars,  which  from  him  he  unjustly  detains," 

husband,    and  for  that  in  violation  of  the  statute,  &c.  at  the  town  of  M-,  the 

8ent,^"soi"T-  defendant  sold  liquors  without  any  license,  &c.  (Sess.  24.  c. 

quora  by  retail,  146.  s.  7.     1  Rcv.  Stot.  680.  s.  15.)     The  defendant  pleaded 

cense"\he*hus'  the  general  issue,  and  the  statute  of  limitations.     Objections 

band  was  held  were  made  by  the  defendant  to  the  summons,  and  also  to  the 

qtutam^^i^or  declaration,  which  were  overruled  by  the  justice.     There  was 

the  penalty  giv-  a  trial  by  jury.     It  was  proved  that  on  the  6th  July  preceding 

vAe!\a!as^^u,  ^^^  trial,  the  wife  of  the  defendant,  in  his  absence,  sold  a  gill 

c.  1*46.)  1  Rev,  of  whiskey  to  the  plaintiff. 

fafsuftVr'ib^o  There  was  a  verdict  for  the  plaintiff,  on  which  the  justice 

penalty  of  the  gave  judgment. 

rpfce^^?he  P^  Curiam.     The  16th  section  of  the  act  on  which  this 

plaintiff  'com-  suit  was  brought,  authorizes  any  person  to  sue  for  the  penalty; 

Fo?XmMif^M  ^^^  declares  that  one  moiety,  when  recovered,  shall  be  paid. to 

the  people,  &c.  the  oversccrs  of  the  poor  of  the  town  in  which  the  offence  shall 

1"  &ndtl  happen,  &c. 

render  to  the  The  summons  Stated  that  the  defendant  was  to  answer  to  the 

fi«l°wL?from  complaint  of  the  plaintiff,  in  behalf  of  himself  and  the  people; 

him'he  unjusiipr  but  it  added  also,  "  in  a  plea  of  debt  to  his  damage,  twenty-five 

wafheii  to'be  ^ol'^rs  ;"  and  the  declaration,  though  it  stated,  preliminarily, 

iubstanUaiiy  that  the  plaintiff  complained  as  well  for  himself  as  the  people, 

correct.  y^^  j^  ^jjg  ^f  j^  pj^^^  ^jjj^^  ^jj^  defendant  render  to  the  plaintiff 

twenty-five  dollars,  which  from  him  he  unjustly  detained ;  and 
that  the  action  had  accrued  to  the  plaintiff,  &c.  The  formal 
proceedings  were  substantially  correct ;  and  the  sale  by  the 
wife  of  the  defendant,  in  his  house,  was  a  sale  by  the  defend- 
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ant,  for  which  he  must  be  deemed  responsible,  in  a  civil  snit,  new-tork, 
as  for  his  own  act.     The  husband  is  answerable  for  a  forfeiture,  ^  May,  1818. 
under  a  penal  statute,  incurred  by  the  wife.     In  the  case  of  a  ^ 
usurious  bond,  taken  by  the  husband,  and  where  the  usury  was 
exacted  and  taken  by  the  wife,  it  was  ruled  by  Lord  Holt 
(Barnel  v.  Tomkyers,  Skinn.  348>  to  be  a  usurious  contract 
by  the  husband,  sufficient  to  avoia  the  bond  and  charge  the 
husband,  cwilUer,    The  judgment  below  must  be  affirmed. 

Judgment  affirmed. 


^Hasbrottck  against  Bakeil  [  *  248  ] 

IN  error,  oh  certiorari,  from  a  justice's  court.  Bakerhrought  An  actioii  on 
an  actrofi  on  the  case  against  Hasbrouckf  before  a  justice,  to  l*just1^'g'cwrt 
recover  damages,  which  the  plaintiff  had  sustained,  by  reason  against  a  wt- 
of  the  non-attendance  of  tiie  defendant,  as  a  witness,  in  a  cer-  ^^,J^^^^ 
tain  cause  tried  before  a  justice,  in  which  the  plaintiff  was  de-  witness  in  a 
fendant,  and  in  which  Hasbrouck  was  regularly  mbpcenaed  as  ^rt%iVilJhS 
a  witness.  The  defendant  pleaded  the  general  issue.  There  neglects  or  re- 
was  a  trial  by  jury.  The  plaintiff  offered  to  prove  by  a  witness,  a"*7he*  sSt'o/ 
that  the  defendant  had  been  served  with  a  subpcma  in  the  the  party  by 
cause  above-mentioned,  but  the  defendant  objected  to  any  parol  ^jJSJ^JJj  ^ 
evidence,  and  insisted  that  the  writ  of  subpetna  ought  to  be  recover  '  the 
produced ;  but  the  justice  overruled  the  objection.  The  wit-  f^^*^',^  e*on- 
ness  testified  that  the  defendant  admitted  in  conversation,  that  sequence  of 
he  had  been  served  with  a  subp<Bna  on  the  part  of  the  plaintiff,  *"p^^^^i^id. 
&c.,  but  that  he  was  too  unwell  to  attend,  and  besides,  had  ence  that  the 
business  at  the  time  with  his  congregation,  (being  a  minister.)  ^^^^^^at^^he 
The'  plaintiff  below  admitted  that  he  had  the  subpcma  at  the  yfassubpaenMd, 
trial,  but  did  not  produce  it,  nor  give  any  reason  why  he  did  not.  e^enc^f*Se 

The  defendant  proved  that  the  judgment  recovered  against  fact,  where  th0 
the  plaintiff  was  just,  and  that  no  such  fact  existed  as  the  de-  l^^^^^ 
fendant  was  subpdtnaed  to  prove.  possession,  and 

The  jury  found  a  verdict  for  the  plaintiff  for  ten  dollars,  on  ^^j"®'  P": 
which  the  justice  gave  jud^ent. 

Per  Curiam.  The  act  for  the  recovery  of  debts  to  the  value 
of  twenty-five  dollars,  gives  the  justice  power  to  impose  a  fine, 
not  exceeding  ten  dollars,  on  a  witness  who  is  absent,  afler  be- 
ing 8ubp(Bna£d,  without  reasonable  cause.  The  penalty  of  fifty 
dollars,  besides  a  further  recompense  in  damages,  given  by  the 
act  for  the  amendment  of  the  law,  {Sess,  24.  c.  90.  s.  20,)  evi- 
dently applies  only  to  the  case  of  witnesses  making  default  in 
courts  of  record.  It  is  made  a  question,  therefore,  whether 
any  remedy,  besides  the  fine  of  ten  dollars,  is  given  against 
witnesses  making  default  in  justices'  courts.  But  when  we  . 
consider  that  thS  fine,  in  such  case,  does  not  go  to  the  party 
aggrieved,  but  to  the  poor  of  the  town,  there  must  be  a  remedy 
to  the  party  for  the  injury  he  sustains,  and  which  ought  to  be 
by  a  special  action  on  the  case,  for  damages. 

♦The  suit,  in  this  case,  therefore,  was  well  brought.  The  [*249) 
case,  then,  turns  upon  the  proceedings  in  the  cause.     Tne  de- 
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NEW-YOKK,  fendant  was  not  bound  to  attend,  unless  regularly  subpcmaed 
May,  181S.  j^g  ^  wituess ;  and  as  the  plaintiff  admitted  that  he  had  the 
subpcBna  in  his  possession,  it  ought  to  have  been  produced  as 
the  highest  evidence  of  the  fact.  The  confession  of  the  party 
will  not,  in  such  a  case,  supply  the  omission  of  such  a  docu-> 
ment.  {Jenner  v.  Joliffey  6  Johns.  Rep.  9.)  The  proof  pro- 
duced was  very  feeble ;  but  here  was  a  fatal  error.  The  judg- 
ment musty  therefore,  be  reversed.  Judgment  reversed. 


Dunbar  against  Williams. 

No  action  lies  IN  error,  on  certiorari,  from  a  justice's  court.  WiUiams 
fij*  medicine  brought  an  action  against  Dwnftar  before  the  justice,  for  medi- 
administered  cine  administered  by  the  plaintiff  below,  and  attendance  as  a 
anceon,a^Fa"e,  physician,  ou  a  ucgro  slave,  belonging  to  the  defendant.  The 
without'  th«  defendant  pleaded  non  assumpsit.  The  plaintiff  proved  his 
request  of  the  bill  to  be  reasonable,  and  it  was  admitted  that  he  kept  honest 
master,  in  a  books,  and  that  the  person  he  attended  was  the  slave  of  the 
inglnltanrand  defendant.  It  was  proved  that  the  slave  had  a  foul  disease, 
immediate  as-  which  he  couccaled  from  the  defendant,  and  that  he  applied  to 
But  it  se^msy  ^^^  plaintiff  who  cured  him.  No  request  of  the  defendant,  nor 
that  if  medical',  promise  by  him  to  pay  the  plaintiff,  was  shown.  The  justice 
anc*e  be' render"  g^^c  judgment  for  the  plaintiff,  for  seven  dollars  and  sixty-e»ght 
cd  to  a  slave,  in  cents,  the  amouut  of  his  demand. 

prc^ig°nec"etl      ^^  Curiam.     If  medical  aid  or  other  assistance  be  rendered 
sity  as  not  to  to  a  slave  in  a  case  of  necessity,  which  does  not  admit  of  a  pre- 
vSus^  ^app^ca-  vious  application  to  the  master,  the  person  so  rendering  the 
tiontoUiemas-  assistauco,  would,  probably,  be  entitled  to  compensation  from 
renderin/^'the  ^^^  master ;  and  the  law  would  raise  an  implied  assumpsit,  on 
assistance         the  grouud  that  the  master  was  legally  bound  to  make  the  re- 
ticd^to^an^ac"  ^uisite  provision  for  his  slave.     On  this  principle,  it  was  ruled 
Uon  to  recover  by  Lord  Etdofi,  in  Simmons  v.  fVUmot,  (3  Esp.  Rep.  91,) 
from""?hrmM^  ^^^^t  if  a  pcrsou  takcs  care  of  a  casual  pauper,  and  for  whom 
ter,  on  the  im-  the  parish  ofHccrs  would  be  liable  to  provide,  he  has  a  right  to 
[*2501        recover  his  expenses  of  them;  *and  the  judge  of  the  C.  B.  in 
''ri*fn"7roTfhc  ^^^^^^^  ^'  Adnetf,  (3  Bos.  fy  P^l-  247,)  admitted  the  same 
feffa"?biiffaiioS  rulc,  and  for  the  same  reason,  that  the  parish  officers  were  fe* 
tomake  the^r*^'  ^*^%  bouud  to  providc  neccssaries  for  the  pauper.    This  is  the 
quiTitc  provU-  utmost  cxtcut  to  which  the  cases  have  gone,  and  even  this  point 
ion  for  his  slave,  secms  to  havc  been  overruled  in  Atkins  v.  Barnwell.    (2  East, 
505.)     But  the  case  of  the  slave  in  the  present  instance,  was 
not  one  that  required  instant  an^  indispensable  assistance.  We 
are  to  presume  that  the  master  was  accessible,  and  both  able 
.  and  virilling  to  grant  the  requisite  aid.     The  service  was  volun- 
tary on  the  part  of  the  defendant  below.     It  was  not  a  case  in 
extremis;  and  if  the  plaintiff  did  not  choose  to  apply  to  the 
master,  or  to  take  care  that  his  assent  was  obtained,  the  service 
must  be  deemed  gratuitous.     It  would  be  dangerous  to  the 
rights  of  owners  of  slaves,  to  allow  them  to  charge  their  masters 
with  medical  assistance,  when  the  case  was  not  so  urgent  as  to 
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prevent  a  previous  application  to  the  master  for  his  direction,  new- York, 
The  judgment  must  bie  reversed.  Judgment  reversed.         ^^y*  ^^^^• 

Locke 


Smith. 


Locke  against  Smith. 


IN  error,  on  certiorari^  from  a  justice's  court.  Smith  brought  s.  signed  a 
an  action  of  assumpsit,  for  work  and  labor,  &c.  against  Locke,  JJ^J-ch^for  vai^ 
in  the  court  below.  The  defendant,  L.  pleaded,  by  way  of  ue  received,  to 
set-off,  damages  for  the  breach  of  a  contract,  by  which,  for  value  ^[Jj'JJ^the  house 
received,  the  plaintiff  undertook  to  paint  the  house  of  the  de-  of  l.  in  a  paV- 
fendant,  in  a  certain  manner,  specified  in  the  agreement,  which  gpedfied  ?n°tre 
was  signed  by  Smith,  and  on  which  was  the  following  endorse-  wriiingjaDd^. 
ment:   "I  promise  that  the  within  contract  shall  be  executed  ^^^^^^^^^^^^'^ 

1  I'l  •  1        m    T->    ^f      »»      mi       paper  a  prom- 

m  a  workraanuke  manner,  as  is  expressed,  i.  Butler.  The  Ise  that  the  a- 
cause  was  tried  by  a  jury.  Most  of  the  plaintiff's  account  was  fhouW^be  exc- 
admitted  by  the  defendant,  who  offered  in  evidence  the  agree-  cutedinawork- 
ment,  and  claimed  damages  for  the  non-performance.     The  ™*°^'^«    ^n^o- 

'._,,.  ,  •?,  ,  *^,,  ,  ncr.    In  an  ac- 

plam tiff  objected  to  the  evidence,  on  the  ground  that  the  agree-  tion  of  assump- 
ment  did  not  appear  to  be  between  the  plaintiff  and  defendant*;  x'^^^fplfaded 
but  that  the  contract  was  between  the  plaintiff  and  Butler,  and  the  agreement 
that  the  defendant  had  paid  Butler,  and  there  was  no  consid-  ^X-^^J  °(j^l 
eration  money  from  the  ^defendant  to  the  plaintiff,  whereby  the  '  [  *  251  1 
plaintiff  was  bound  to  the  defendant,  by  that  agreement.  These  ed  damages  for 
facts  being  offered  to  be  proved,  the  justice  stated  that, "  know-  jj,an"e""ft®'jj'a3 
ing  the  facts  alleged  on  the  part  of  the  plaintiff,  from  being  per-  held  to  be  a 
sonally  acquainted  with  the  circumstances,  and  the  several  between^^^^am} 
contracts  alleged,  at  the  time  of  the  same,"  he  overruled  the  x,.  which  might 
evidence  of  the  facts  as  illegal,  and  refused  to  admit  any  testi-  be  set  off. 

A.  lustice  can* 

mony  relating  to  the  non-performance  of  the  agreement,  be-  not  reject  evi- 
cause  the  clann  could  be  no  legal  set-off  against  the  account  of  fj"^^®'|,ig''  ^^^ 
the  plaintiff.  A  verdict  was  found  for  the  plaintiff,  on  which  personal knowi- 
the  justice  gave  judgment.  ®^ff®    °J   J^® 

Per  Curiam.     The  question  in  this  case  is,  whether  the  fSJt8.(a)* 
claim  set  up  by  the  defendant,  ought  to  have  been  received  by     .  .  ^.^^  ^,^ 
the  justice  as  a  set-off  against  the  plaintiff's  demand.     The  Aiuiter  ^    v. 
agreement,  on  the  face  of  it,  purports  to  be  a  contract  between  p^^^'^Jg^*"^* 
the  plaintiff  and  defendant,  and  is  expressed  to  be  for  value     ^' 
received.     The  endorsement  by  Butler  is  a  mere  guaranty  for 
the  performance  by  the  plaintiff  below.     There  was,  therefore, 
no  ground,  prima  fade,  for  the  allegation  that  the  contract 
was  not  made  between  the  parties  to  the  suit,  or  that  there  was 
no  consideration  for  it.     The  objection  was  not  on  the  ground 
that  the  defendant  did  not  prove  the  execution  of  the  writing 
by  the  plaintiff:  and  he  offered  to  prove  the  damages  sustained 
by  a  breach  of  the  contract.     Indeed,  the  nature  of  the  objec- 
tion implied  an  admission  of  the  contract,  for  it  was  alleged  to 
have  been  made  with  Butler,  and  not  with  the  defendant. 

It  is  unnecessary  to  decide  whether  the  testimony  offered  by 
the  plaintiff  to  contradict  or  explain  the  written  contract  ought 
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NEW  •YORK,  to  have  been  received.     The  justice  could  not  act  upon  bis  own 
*J2!)21?!^  knowledge  of  the  verity  of  the  &ct8 ;  and  this  was  the  ground 
LocKi       ^^  which  he  excluded  the  evidence.     The  judgment^  therefore, 
▼•  must  be  reversed. 

"*'  Judgment  reversed. 
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Sackrider  c^am^/M'DoNALD. 

IN  error,  from  the  Court  of  Common  Pleas  of  Delaware  ^^f^J^l^  ^|^ 
county.  The  plaintiff  below  brought  an  action  of  trespasar  for  tie^dam^e/ea- 
a  horse.  The  defendant  pleaded  not  guilty.  On  the  trial,  the  *««<>  imiKmnds 
plaintiff  gave  in  evidence  that  he  was  the  legal  owner  of  the  ha^vTng  ^^  the 
horse  in  question;  that  the  defendant  below  distrained  the  damages preyi- 
horse  damage  feasant  in  the  defendant's  field,  and  impounded  ITJy^o/^l 
him,  in  the  nearest  public  p<)und  in  the  same  county,  within  viewers,  ac- 
forty-eight  hours  after  the  distress ;  and  that  the  damages  were  dtrecUons  of  the 
not  appraised  before  the  impounding.  The  defendant  below  agt,  {«««*.  24.  c. 
moved  for  a  nonsuit  on  the  ground  that  the  plaintiff  had  mis-  ir^^Iiiar  *and 
taken  his  form  of  action,  and  should  have  brought  an  action  of  ""^5*^^**[j  ^"^ 
trespass  on  the  case,  instead  of  trespass ;  and  the  court  below  [y^impounclinff 
granted  the  motion,  and  ordered  the  plaintiff  to  be  nonsuited ;  aj^ff?^'*'"  ^ 


but  afterwards,  at  the  instance  of  the  plaintiff,  permitted  the  ^^^-^^^ 
cause  to  go  to  the  jury,  who  were  charged,  by  the  court,  that  (a)  Jackson 
as  the  plaintiff  had  mistaken  his  form  of  action,  they  ought  to  cw. -R^!'i82. 
find  a  verdict  for  the  defendant,  aod  the  jury  found  a  verdict  ^^  ^• 
accordingly.    A  bill  of  exceptions  was  tendered  by  the  plaintiff,  gggf  mo^v, 

D,  RuggleSy  for  the  plaintiff  in  error.  The  question  is,  o^NetU,  ^ 
whether  trespass  was  the  proper  form  of  action  in  this  case.  ^^'coi^'. 
Wherever  *an  authority  or  license  is  given  to  a  person  by  law,  ^yd,  is  Bnd. 
and  he  abuses  that  authority,  he  may  be  considered  as  a  tres-  *  ^ 
passer  ab  initio,  and  so  trespass  will  well  lief  It  has  been  fre-  l^  "^^^  I 
qaently  adjudged  that  if  a  person  taking  an  estray,  or  a  beast,  i^^l^  /^l' 
damage  feasant,  works  or  kills  such  beast,  he  will  be  deemed  221!  BuU,  n, 
a  trespasser  ab  initio.  In  Pratt  v.  Petrie,X  it  was  decided,  4^{^1'bl8Z' 
that  if  cattle  taken  damage  feasant,  are  impounded  before  the  14,15.11  Earf, 
damages  are  ascertained,  the  party  is  a  trespasser.  an?e«^^'a^' 

Sudam,  contra.  The  case  of  Pratt  v.  Petrie  must  have  4  Mod. '  391 
been  decided  on  the  first  objection  raised  by  the  counsel  for  ^Jj/ofew  Rep 
the  plaintiff  in  that  case,  and  not  on  the  third,  as  stated  by  the  i5i. 
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ALBANY,  reporter ;  for  it  appears  from  the  return  of  the  justice  on  file, 
^s^fj^^  that  there  was  no  evidence  that  the  cow  was  damage  feasant. 
It  is  so  expressly  stated  by  the  justice.  (The  counsel  produced 
and  read  the  return.)  There  was,  then,  on  that  ground  alone, 
sufficient  cause  for  reversing  the  judgment,  without  taking 
notice  of  the  objection  as  to  the  damages  not  having  been  pre- 
viously ascertained. 

Is  case  or  trespass  the  proper  remedy  ?  Trespass  will  not 
lie  for  a  mere  nonfeasance ;  and  the  neglect  of  the  defendant 
to  have  the  damages  ascertained  previous  to  impounding  the 
horse,  was  a  nonfeasance. 

The  tenth  section  of  our  act,  (sess.  11.  c.  36,)  which  is  the 
same  as  11  Geo.  II.  c.  19.  s.  19.,  provides,  that  where  the  dis- 
tress is  for  rent  justly  due,  an  irregularity,  or  unlawful  act  sub- 
sequently done  by  the  party,  shull  not  render  him  a  trespasser 
ah  initio ;  but  the  party  aggrieved  by  such  unlawful  act  may 
recover  for  the  damages  sustained  by  such  act,  in  an  action  of 
trespass  or  on  the  case,  at  his  election:  yet  in  Messing  \. 
NP  ^"^b  Kembky^  Lord  Ellenborough  did  not  consider  the  statute  as 
'   '    P'     '  altering  the  common  law,  and  that  trespass  would  not  lie  for 
an  irregular  distress,  when  the  irregularity  complained  of  was 
not,  of  itself,  an  act  of  trespass,  but  a  mere  omission  of  some 
of  the  forms  required  in  making  the  distress.     The  same  doc- 
1 11  East,394,,  tr|ne  was  laid  down  in  the  case  of  Winterboume  v.  Morgan^ 
and  that  the  statute  gives  trespass  or  case  only,  where  either 
$8  Co.  146.  is  the  proper  remedy;  and  in  the  Six  Carpenters^  Case,^  ii 
was  held  that  a  party  is  not,  by  merely  not  doing  what  he 
ought  to  do,  a  trespasser.     Trespass  does  not  lie  for  a  mere 
eil^Fitz^'^'  ®^c®ssive  distress  for  rent.||     Whether  the  distress  be  for  rent, 
1  Bur^.m,   '  or  damage  feasant,  the  principles  of  the  common  law,  as  to 

the  action  of  trespass,  are  equally  applicable. 
[  *  255  ]  *But  we  contend  that  it  is  not  necessary  under  the  act  (seas. 

24.  c.  78)  to  have  the  damages  previously  assessed  by  the 
fence  viewers  ;  but  the  party  may  impound  immediately.  By 
the  common  law  a  tender  of  amends  before  distress  made  it 
tortious,  and  a  tender  before  impounding  made  the  detainer 
tortious.  After  impounding  the  cattle,  there  was  no  remedy 
but  replevin,  and  the  damages  must  be  assessed  on  the  avowry. 
The  statute  intended  to  avoid  the  delay  and  expense  of  that 
remedy,  and  erected  a  new  forum  to  decide  on  the  injury  sus- 
tained, that  is,  the  fence  viewers,  and  their  decision  is  final. 
When  the  statute  says,  "  the  person  making  the  distress  shall, 
as  soon  cw  he  shall  think  proper,  and  within  forty-eight  hours 
after  making  the  distress,  unless  the  damages  are  sooner  paid, 
impound  the  beasts,"  can  it  be  said  that  it  obliges  the  distrain- 
er to  keep  the  beasts,  under  every  disadvantage,  for  twenty- 
four  hours  ? 

The  words  *^  unless  the  damage  shall  be  sooner  paid,"  in  the 
sixteenth  section,  refer  to  the  tender  of  amends  at  common  law» 
and  not  to  the  damages  assessed  by  the  fence  viewers.  The 
moment  cattle  are  taken  damage  feasant,  they  are  in  the  cus- 
tody of  the  law.  The  party  may  keep  the  cattle  distrained 
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until  the  damages  are  paid,  and  whether  they  are  kept  in  a 
public  pound,  or  in  his  own  possession,  can  make  no  difference. 

K  Williama,  in  reply,  insisted  that  the  decision  in  the  case 
of  Pratt  V.  Petrie  was  conclusive  as  to  both  the  points  in  this 
cause.  The  remedy  by  distress  is  one  placed  in  the  hands  of 
the  party  himself,  and  he  must  proceed  regularly,  according  to 
the  directions  of  the  act,  otherwise  he  cannot  have  execution 
by  impounding  the  cattle :  for  the  distress  is  a  summary  execu- 
tion in  the  first  instance,  and  the  distrainer  must  take  care  to 
be  formally  rightf  By  the  tenth  section  of  the  act  relative  to 
distresses,  the  party  guilty  of  any  irregularity,  is  not,  therefore, 
to  be  considered  a  trespasser  ab  initio.  In  the  sixteenth  sec- 
tion of  the  "  act  relative  to  the  duties  and  privileges  of  towns^" 
which  regulates  distresses  damage  feasant,  there  is  no  such 
provision  ;  and  thence  it  is  to  be  inferred,  that  the  party  guilty 
of  irregularity  is  to  be  deemed  a  trespasser  ab  initio. 

Kent,  Ch.  J.  The  case  of  Pratt  v.  Petrie  (2  Johns.  Bep, 
191)  is  in  point  to  show  that  cattle  distrained  damage  feasant 
are  not  to  be  impounded  until  the  damages  have  been  pre- 
viously assessed,  and  that  if  they  be,  it  is  an  irregularity  which 
renders  the  *party  a  trespasser.  The  statute  (sess.  24.  c.  78. 
s.  16)  says,  that  when  any  distress  shall  be  made  of  beasts 
doing  damage,  the  person  distraining  shall,  "  as  soon  as  con- 
veniently may  be,  and  within  twenty-four  hours,"  apply  to  the 
fence  viewers  to  have  the  damages  appraised,  and  that  the  per- 
son making  the  distress  shall,  **  as  soon  as  he  shall  think  proper, 
and  within  forty-eight  hours  after  making  such  distress,  unless 
the  damage  shall  be  sooner  paid,  cause  tlte  beasts  to  be  put  in 
the  nearest  pound,  &c.,  where  they  shall  remain  until  the  sum 
ceri  ified  by  the  fence  viewers,  with  the  fees  of  the  pound-mas- 
ter, be  paid,"  &c.  The  construction  given  to  this  act  in  Pratt 
V.  Petrie  was  cor^-ect  There  is  a  material  difference  between 
goods  remaining  in  possession  of  the  party  distraining,  and  in  a 
public  pound.  In  the  former  case,  they  may  be  rescued  if  taken 
without  cause,  or  contrary  to  law,  but  in  the  latter  case  they 
caBnot,  for  they  are  in  the  custody  of  the  law.  (Co.  Litt.  47. 
b.)  The  law  provides  for  one  sufficient  pound,  at  least,  in 
every  town,  under  the  charge  of  a  pound-master,  and  when  the 
beasts  are  placed  there,  it  is  by  way  of  coercion  to  compel  the 
owner  to  pay  the  damage,  and  they  cannot  be  redelivered 
without  also  paying  the  poundage  fees ;  and  when  there,  the 
owner  ought  to  be  able  to  redeem  them  immediately,  which  he 
cannot  do,  if  the  damages  are  not  duly  assessed.  The  assess- 
ment is  tlierefore  evidently  a  preliminary  step  to  the  impound- 
ing, and  this  is  the  meaning  of  the  act  The  owner  is  to  have 
an  opportunity  of  paying  the  damage  before  the  beasts  are  im- 
pounded, which  he  loses,  if  they  can  be  immediately  impound- 
ed before  the  fence  viewers  have  been  called.  The  person 
distraining  was,  therefore,  irregular  in  impounding  the  beasts, 
afid  he  became  a  trespasser  in  so  doing ;  and  the  trespass  is 
carried  back  by  relation  to  the  original  taking,  so  as  to  render 
the  party  a  trespasser  ab  initio.     This  was  the  settled  rule  of 
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the  common  law,  and  it  has  been  constantly  and  uniformly  ac- 
knowledged by  the  courts ;  and  the  distinction  is  between  an 
entry,  authority  or  license  given  to  .one  by  law  and  by  the  party. 
If  the  authority  be  abused,  the  law,  in  the  first  case,  adjudges, 
by  the  subsequent  act,  quo  animo  the  original  entry  was  made, 
and  makes  the  party  a  trespasser  ab  initio ;  but  not  so  in  the 
latter  case,  because  the  party  cannot,  for  any  subsequent  cause, 
punish  that  which  was  aone  by  his  own  authority,  {The  Six 
Carpenters^  Case,  8  Co.  146.  Bagshaw  v.  G award,  Yete. 
96.  Case  cited  by  Tvoysden,  J.  in  1  Vent,  37.  Gar  grave  v. 
Smith,  1  Salk,  221.  Dye  v.  Leatherdale  and  Simpson,  3 
Wits.  20.)  The  statute  guarding  *against  the  operation  of  this 
rule  in  certain  cases  of  distress  applies  only  4o  distresses  for 
rent.  (Sess.  11.  c.  36.  s.  10.)  The  impounding  the  cattle  in 
the  public  pound  before  the  damages  were  appraised,  was  not 
a  mere  nonfeasance,  but  a  positive  act,  unauthorized  by  the 
statute,  and  for  which  the  action  of  trespass  was  well  brought. 

Spencer,  J.  The  court  below  have  disregarded  the  case 
of  Pratt  \.'  Petrie.  (2  Johns.  Rep.  191.)  In  that  case,  the 
beast  was  taken  damage  feasant,  but  impounded  before  the 
damages  were  appraised,  and  we  held  it  a  fatal  objection,  say- 
ing that  the  act  required  the  damages  to  be  ascertained  by  the 
fence  viewers  before  the  beast  could  be  impounded.  The  at- 
tention of  the  court  was  not  called  to  the  form  of  the  action  in 
that  case ;  so  far  the  question  is  open  for  discussion. 

The  counsel  for  the  defendant  in  error  has  questioned  the 
soundness  of  that  decision  on  the  point  decided,  and  he  appears 
to  have  labored  under  the  mistake,  that  the  statute  concerning 
distresses,  &c.  applied  to  this  case,  and  has  built  much  of  his 
argument  on  the  tenth  section  of  that  act,  which  provides  that 
for  any  irregularity  afterwards  done  by  the  party  distraining, 
the  distress  shall  not  therefore  be  deemed  unlawful,  nor  the 
party  made  a  trespasser  ab  initio,  but  the  party  aggrieved  by 
such  irregular  or  unlawful  act,  may,  in  an  action  of  trespass, 
or  on  the  case,  recover  satisfaction  for  the  special  damages. 
This  provision  is  expressly  confined  to  distresses  for  rent,  and 
is  a  copy  of  11  Geo.  II.  c.  19. ;  and  Mr.  Justice  Blackstone 
(3  Com.  9)  considers  the  law  of  distresses,  as  to  beasts  taken 
damage  feasant,  untouched  by  that  statute.  It  is  unneces- 
sary, then,  to  consider  the  question  as  to  the  nature  of  the 
action,  or  the  manner  of  declaring  under  the  tenth  section  of 
the  act.  The  decision  in  Pratt  v.  Petrie,  was  upon  the  six- 
teenth section  of  the  act  relative  to  the  duties  and  privileges 
of  towns.  (Sess.  24.  c.  78.)  That  section  requires  it  as  a 
duty  of  the  person  making  distress  of  beasts  doing  damage,  as 
soon  as  conveniently  may  be,  and  within  twenty-four  hours 
thereafter,  to  apply  to  the  fence  viewers  to  appraise  and  ascer- 
tain the  damage,  and  then  the  person  distraining  is  authorized, 
as  soon  as  he  thinks  proper,  and  within  forty-eight  hours  after 
the  distress,  to  cause  the  beasts  to  be  put  in  the  nearest  pound, 
where  they  shall  remain  until  the  sum  certified  by  the  fence 
viewers  and  the  fees  of  the  pound  master  be  paid,  &c.  It 
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appears  to  me,  that  the  sense  of  the  legislature  *is  clearly  ex- 
pressed, that  the  damages  must  be  ascertained  before  the  beasts 
are  put  into  a  public  pound  :  when  they  are  thus  impounded, 
they  are  in  the  custody  of  the  law ;  they  are,  in  fact,  in  execu- 
tion by  summary  process,  afforded  by  the  law,  for  injuries  done 
on  a  man's  land  ;  and  when  impounded  in  a  public  pound,  the 
party  has  no  mode  of  regaining  possession  but  by  paying  the 
damages,  and  the  fees  to  the  pound-keeper,  or  by  replevying 
them.  To  maintain  that  beasts  may  be  impounded  before  the 
damages  are  assessed,  deprives  the  owner  of  a  security  afforded 
by  the  section  of  the  act  under  consideration ;  for  if  any  dis- 
pute arises  upon  the  sufficiency  of  the  fence,  the  fence  viewers 
who  appraise  the  damages  are  to  determine  thereon,  and  their 
decision  is  to  be  conclusive.  A  case  may  happen  in  which, 
though  damage  has  been  done,  it  may  arise  from  the  defect  of 
fences  of  the  party  distraining,  in  which  case  no  damages  would 
be  appraised.  Again,  it  was  proper  to  fix  a  time  before  the 
distress  was  impounded  in  a  public  pound,  for  they  were  liable 
to  rescue  in  case  the  distress  was  taken  without  cause,  or  con- 
trary to  law ;  but  afler  they  are  put  in  a  public  pound,  they 
cannot  be  rescued.  (3  BL  Conxm,  12.)  It  is  unnecessary  to 
sanction  this  mode  of  proceeding,  because  the  distrainer  may 
impound  the  beasts  in  a  special  pound,  overt  or  covert.  I 
have  said  thus  much  in  vindication  of  the  decision  in  Fratt  v. 
Petrie, 

Did  the  impounding,  under  the  circumstances,  render  the 
defendant  a  trespasser  ab  initio  1  I  think  it  clearly  did.  It 
was  decided  in  The  Six  Carpenters'  Case,  (8  Co.  290,)  that 
when  entry,  authority,  or  license  is  given  to  any  one  by  law, 
and  he  abuses  it,  he  is  a  trespasser  ab  initio;  but  the  neglect 
to  pay  a  taverner  for  wine,  was  an  act  of  nonfeasance,  which 
did  not  make  the  carpenters  trespassers  ah  initio.  In  Bag" 
shaw  V.  Goward,  {Cro.  Jac.  147,)  the  defendant  distrained 
damage  feasant,  and  worked  the  distress,  riding  upon  and 
drawing  him,  and  it  was  held  he  was  a  trespasser  ab  initio; 
the  court  said  it  was  an  abuse  by  trespass.  It  is  needless  to 
multiply  authorities ;  they  all  speak  one  uniform  language.  The 
act  of  impounding  in  a  public  pound,  if  unlawful,  was  an  abuse 
of  the  authority  given  by  law,  and  it  clearly  rendered  the  whole 
a  trespass  ab  inUio. 

The  other  judges  were  of  the  same  opinion. 

Per  totam  Curiam.  Judgment  reversed. 


ALBANY. 

August,  1813. 

Spencer 

V. 

South  WICK. 


^Spencer  against  Southwick. 


[*259] 


THIS  was  an  action  for  a  libely  published  by  the  defendant  T°  »  ^^^f: 
in  the  newspaper  called  the  ^'Albany  Register  J'  The  same  JJl]"*"  charVg 
cause  came  before  the  court,  on  a  demurrer  to  the  pka,  (see  9  ^?t  ^y  hypo- 
Johns.  Rep.  314,)  when  the  court  gave  judgment  in  favor  of  SJl'^uie  SSn' 
the  defendant^  with  leave,  however,  to  the  plaintiff  to  withdraw  tiff  and  his  w- 
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ALBANY,  his  demurrer  and  reply.  The  plaintiff  having  accordingly  with- 
^^^ig^^tj^^  drawn  the  demurrer,  and  replied,  the  cause  now  came  again 

SPENctR  before  the  court,  on  a  demurrer  to  that  replication.  The  de- 
I'vc^f^ir  ^^^^^^  ^'^d  plea  are  stated  in  the  former  report  of  the  case. (a) 
The  replication  was  as  follows  :  "And  the  said  Ambrose  says 
-u^.ac^,  «M^»-  ^^^^  ^^  ^y  ^^y  thing  by  the  said  Solomon  above  in  pleading 
ed'thcTlnco^-  alleged,  ought  not  to  be  barred,  &c.,  because  he  says  that  at 
wLn/Io/ton  ^^^  '^^^  ^^"^  *^'  ^^^  ^^  Ambrose,  as  one  of  the  senators  from  the 
Bank,  in  which  middle  distriit,  advocftted  and  supported  the  said  law,  he  did 
share  ^^*of 'The  "^*  ^^  and  was  not  the  owner  of  any  stock  created  by  the 
profits  was  sev-  Said  law,  nor  had  he  the  said  Ambrose  any  interest  whatever  io 
doHars'-^'^^'^^^d  ^^®  stock  Created  by  the  said  law,  in  manner  and  form  as  the 
that  the  plain-  said  Solomon  hath  above  in  his  said  plea  in  that  behalf  alleged, 
b^'  of  theism   ^"^  ^^^^  *^  ^**^  Ambrose  prays  may  be  inquired  of  by  the 

ate,  advocalTd  COUntry,"  <SW5. 

the  bill  eniiiied  Foot,  in  suppoTt  of  the  demurrer,  contended  that  the  repli- 
8uppi3r;ng  the  cation  did  not  suppcH-t  the  declaration,  but  was  a  departure 
^Y^'k  °!^u^*^""  ^f^™  it.  (6)  The  plaintiff,  by  his  replication,  has  attempted  to 
and  wholesome  P^t  in  issue  a  fact  not  contained  in  the  charge  as  stated  in  the 
water/'  know-  declaration :  a  fact  which  it  would  be  impossible  to  prove ; 
tamed\  clause  namely^  that  the  plaintiff  owned  stock  in  the  bank,  when  he 
authorizing  the  advocated  the  bill  for  its  incorporation. 
[  *  260  j  *Parker  and  Champlin^  contra,  contended  that  the  gisl  of 

company      to  the  charge  was,  that  the  plaintiff  was  interested  in  the  stock 
\ug^  business,  when  he  advocated  the  bill.     This  is  the  gravamen  of  the  de 
aifd   when  he'  claration.     It  is  so  considered  by  the  Chief  Justice  in  deliver- 
o(hcT  merablra  ^"g  ^ho  Opinion  of  the  court  on  the  former  demurrer.  (Vol.  9. 

of  the    legisla-   p.  316.) 

tare  were  ig-  rpj^^  piajn^iff  may  selcct  any  prominent  fact  in  the  plea,  and 
sLfh^,"^  ^3  ^^P'y  t^  it,-taking  c€u^  to  avoid  duplicity .f 
Caines'  Rep.  Kent,  Ch.  J.  delivered  the  opinion  of  the  court.  The  plain-  - 
^or  f  h  ^'^  ^^  ^^^  replication  has  assumed  and  traversed  a  fact  not 
fact,"  &c.,  the  averred  in  the  libel,  nor  in  the  plea.  The  feet  so  assumed  is, 
defendant  p/ca-  that  at  the  time  the  plaintiff,  as  senator,  advocated  and  sup- 
cation"  thaT\he  ported  the  Manhattan  bill,  he  was  owner  of  stock  created  by 
plaintiff  was  a  the  bill,  or  was  interested  in  the  same.  As  I  read  the  libel  no 
thr2d'  April,  ^"ch  charge  was  made  b^the  defendant.  The  substance  ol 
1798,  that  such  the  charge  is  hypocrisy  and  deception  in  the  plaintiff  in  the  per- 
ed,^^mr^av^'r-  formanco  of  his  trust  as  senator,  in  effecting  the  incorporation 
red  that  at  the  of  the  Manhattan  company,  and  that  the  deception  consisted 
the  said  ^a^'lf  hi  Suffering  the  legislature  to  remain  ignorant  of  a  fact  within 
^it,  on  the  'ist  his  knowledge,  viz :  the  existence  of  a  banking  power  in  the 
piartiff,asJen-  bill.  It  is  uot  Stated  that  the  plaintiff  had  any  interest  in  the 
ator  advocated  stock  when  he  SO  advocatcd  the  bill  in  the  senate,  though  it  is 
The  wliriknow.  Stated  that  his  "  share  of  the  profits  of  the  Manhattan  bank 
hig,  at  the  time,  was  Several  thousand  dollars."  This  may  have  been  the  case 
Id  luih^'dOTie,  consistently  with  the  fact  that  the  interest  of  the  plaintiff  ac- 
&c.  and  that  a  crucd  ofter  the  bill  had  passed  the  senate  and  council  of  revi- 

{arge    majority 

^^    ^u^     *f  l^K  '       <*)  Instead  of  the  "&c."  after  the  word  "  place,"  in  Uie  6th  line  of  p.  316.  snould  have 
HiemDers  ot  tbe  i>een  the  words  "Jirst  above-mentioned"  as  in  the  plea,  which  makes  the  time  referred  to 
legislature  were  the  2d  ^prii,  im 
•^orantof  that 
ct,   d&c.   and  lb)  2  Sound,  84,  «.  d, 
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sion.     His  support  of  the  bill  and  his  interest  in  the  stock  were     Albany, 
facts  not  stated  in  the  libel  as  being  concurrent  in  point  of  time.    August^ma^ 
The  accusation  is,  that  the  plaintiff  and  his  associates  effected      Spencer 
the  incorporation  of  the  company  by  *'  hypocritical  cants,"  and  v- 

that  a  deception  was  practised  upon  the  legislature,  who  sup- 
posed that  they  were  passing  a  law  for  the  sole  purpose  of  sup-  that  at  the  time 
plying  the  city  of  New -York  with  pure  and  wholesome  water,  and  place  jirst 
while  the  plaintiff  and  others  had  their  eye  on  the  creation  of  a  ed)^the"p?ainUff 
bank,  uncircumscribed  as  to  place,  and  untimited  as  to  capital  held  and  was 
and  duration.  Whether  the  deception  was  practised  by  the  TaTge  port^ion  of 
plaintiff  by  reason  t>f  g,ny  then  existing  interest  in  the  bill,  or  **»«  stock  crea- 
the  stock  to  be  created  by  it,  or  from  the  expectoction  of  some  jaw,  ^to^  wit, 
future  interest  to  be  procured  when  the  bill  should  become  a  ^ooo  «^f>"a;s, 
law,  or  without  the  influence  of  either  of  those  motives,  was  acts'  *of^  the 
lefl  by  the  libel  to  the  inference  of  the  reader.  The  libel  only  plaintiff  were 
stated  as  facts  that  "  by  hypocritical  cants  the  plaintiff  and  his  an§°deceptive, 
associates  effected  the  incorporation  of  the  bank  in  which  his  ^^  contrary  to 
*share  of  the  profits  was  several  thousand  dollars."  The  mention  [  *  261  ] 
of  his  associates  in  the  business,  and  of  his  share  in  the  profits,  i^ia  duty  as  sen- 
affords,  no  doubt,  color  for  the  inference  that  the  hypocrisy  and  ^^xiie  plaintiff 
deception  proceeded  from  an  interest  existin^g  at  the  time  that  replied  that  at 
the  plaintiff  advocated  the  bill  in  the  senate;  but  when  we  to^cated  ^t^ife 
take  and  compare  the  whole  libel  together,  we  perceive  that  said  law,  as  a 
such  a  charge  was  not  the  object  and  intention  of  the  libel.  nor\^oid^^  ail'i 
The  whole  scope  and  tendency  consists^ in  charging  the  hypo-  was  not  owner 
critical  and  false  pretences  by  which  the  bill  was  supported,  created  by^h, 
These  charges  are  repeated,  again  and  again,  and  there  is  a  nor  had  he  any- 
total  silence  as  to  the  other  charge;  and  I  think  it  would  be  ©"ver^Sn^^^he 
straining  the  libel  into  the  most  odious  sense,  to  consider  it  as  stock,  &c.  On 
charging  the  plaintiff  not  only  with  hypocrisy,  but  with  positive  mufre^r^the  re' 
pecuniary  corruption  in  relation  to  his  trust.  plication    was 

The  declaration  does  not  pretend,  by  any  explicit  innuendo  af  behig^^rfc- 
or  averment,  to  give  the  libel  such  a  construction.     It  only  parture    from 
avers  that  the  defendant  "  meant  to  insinuate  and  be  under-  anVno^^answer 
stood,  that  by  hypocritical  cants  and  practices,  the  said  An^  to  the  plea. 
brose  and  his  associates  effected  the  incorporation  of  the  Man- 
hattan Company,  at  the  city  of  New-York,  in  which  his,  the 
said  Ambrose^3,  share  of  the  profits,  was  several  thousand  dol- 
lars, while  he  was  one  of  the  senators  of  the  State  of  New-  York, 
contrary  to  his  duty,  and  that  he  was  guilty  of  deception  and 
hypocrisy  in  the  passing  of  the  said  bill."   This  is  the  construc- 
tion which  the  plaintiff,  by  his  declaration,  gives  to  the  libel, 
and  it  does  not  contain  any  averment  ^r  complaint  of  a  charge 
that  the  plaintiff  advocated  the  bill  in  the  senate,  at  the  very 
time  when  he  was  owner  or  interested  in  the  expected  stock. 

When  this  case  was  before  the  court  on  demurrer  to  the  plea, 
(9  Johns.  Rep.  314,)  it  appeared  to  me,  and  as  I  thought,  not 
only  to  my  brethren  but  to  the  counsel  who  argued  the  case, 
that  the  charge  of  hypocrisy  and  deception  was  considered  as 
the  real  gravamen ;  and  the  opinion  of  thejcourt  turned  wholly 
on  the  point  whether  the  knowledge  requisite  to  make  out  the 
plaintiff's  intentional  deception  of  the  legislature  had  been  suf- 
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ALBANY, 

August,  1813. 

BSLL 
V. 

Clapp. 


[*262] 


ficiently  averred.  The  few  preliminary  remarks  with  which  the 
opinion  was  introduced  may  not  have  been  clothed  in  language 
the  most  precise,  but  they  were  never  meant  to  convey  a  differ- 
ent opinion  as  to  the  sense  or  meaning  of  the  libel.  The  pub- 
lication was  and  is  deemed  sufficiently  libellous  without  resort- 
ing to  any  such  additional  construction.  The  libel  consists  in 
charging  the  plaintiff  with  concealing  from  *the  senate  his  know- 
ledge of  the  fact  that  the  bill  contained  a  power  to  institute  a 
bank,  while  he  at  the  time  knew  that  the  senate  were  ignorant 
of  that  fact,  by  which  means  they  were  led  to  pass  the  bill  under 
false  impressions,  and  under  the  concealment  of  necessary  truth. 
This  is  the  charge  which  we  consider  to  be  actionable,  and  in 
which  the  substance  of  the  libel  consists,  and  which  is  justified 
by  the  plea ;  but  neither  the  one  nor  the  other  do,  by  any  ne- 
cessary construction,  convey  the  charge  assumed  by  the  repli- 
cation. The  plea  is  very  precise  and  accurate  as  to  its  aver- 
ments. It  states  that  the  plaintiff  was  a  senator  on  the  2d  of 
April,  1799,  and  that  on  that  day  the  bill  passed  into  a  law, 
and  that  on  the  1st  o(  Aprils  the  plaintiff,  as  senator,  advocated 
the  bill,  knowing  it  had  a  banking  clause,  and  knowing  that 
the  legislature  were  ignorant  of  the  fact,  and  that  he  did  not 
undeceive  them  ;  and  that  on  the  2d  of  April,  (not  on  the  1st 
of  April,  when  he  so  advocated  the  bill,)  but  on  the  2d  of  Aprils 
(the  day  the  bill  became  a  law,)  he  was  the  owner  of  a  large 
portion  of  the  stock  created  by  the  law,  and  made  a  largeprofit 
thereon. 

The  replication  takes  no  further  notice  of  this  plea  than  to 
assume  and  traverse  this  single  fact,  viz :  that  at  the  time  he^ 
as  senator,  advocated  the  bill,  he  was  not  the  owner  of  any 
stock  created  by  it,  nor  had  any  interest  therein.  But  this  fact 
was  not  put  in  issue  by  the  previous  pleadings.  It  was  not  so 
charged  either  in  the  libel,  declaration  or  plea.  The  plea  is, 
that  the  plaintiff  advocated  the  bill  on  the  1st  of  AprU,  and 
was  interested  in  the  stock  on  the  2d  of  April,  when  the  bill 
became  a  law.  The  replication  may  be  true  and  the  plea  also. 
It  is,  therefore,  no  answer  to  the  plea,  but  a  departure  from  the 
declaration,  and  is  bad  in  substance.  As  the  declaration  sets 
forth  sufficient  actionable  matter,  and  as  the  plea  by  way  of 
justification  avers  the  truth  of  the  matters  charged,  and  as  the 
replication  neither  traverses  nor  confesses  the  plea,  the  defend- 
ant is  entitled  to  judgment  upon  his  demurrer. 

Judgment  for  defendant,  with  leave  to  the  plaintiff  to  amend 
his  replication  on  the  usual  terms,  &c. 


[*263] 

A  search  toar- 
rant  under  the 
hand  and  seal 
of  a  justice,  re- 
citing^ informa- 
tion on  oaihj\VaX 
certain  goods, 
describing 


*Bell  against  Clapp  and  others. 

THIS  was  an  action  of  trespass  quare  clausum /regit,  SfC* 
The  declaration  contained  counts  for  entering  the  plaintiff's 
dwelling-house,  and  breaking  open  his  doors,  &c.  and  taking 
away  ninety-three  barrels  of  flour,  &c.,  and  also  in  trespass  de 
bonis  asportatis,  8fC.  in  taking  and  carrying  away  one  hundred 
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barrels  of  flour.   The  defendants  pleaded,  separately,  not  guilty ;     ALBANY, 
and  two  of  them  pleaded  also,  specially,  in  justification,  that  ^^ugust^ma^ 
Charles  Christian,  before,  at,  and  after,  &c.  was  one  of  the        bell 
special  justices  of  the  peace  in  the  city  oJF  New-  York,  &c.  and  ^• 

so  being  justice,  on  the  19th  January,  1811,  at,  &c.  made  his         ^^"' 
certain  warrant  in  writing  under  his  hand  and  seal,  directed  to  them,  had  been 
any  constable  or  marshal  of  the  said  city,  reciting,  that  whereas  stolen    by  a. 
information  on  oath  had  been  given  to  him,  the  said  Charles  ^ere  concealed 
Christian,  one  of  the  special  justices,  &c.  by  William  Clapp,  ^n  **»?  ^o"s«  of 
of  the  fourth  ward,  that  one  hundred  barrels  of  flour  had  lately  miidtng  ^°the 
been  feloniously  taken  and  carried  away  hy  Richard  and  Isaac  officer,  to  whom 
Jaqties,  from  the  w^harf,  &c.,  and  that  the  said  one  hundred  toemer'tbe*^said 
barrels  of  flour,  or  a  part  thereof,  were  then  concealed  in  a  eel-  ^^use,   in   the 
lar  of  Gideon  Jaques,  situate,  &c.     And  the  said   Charles  se^afcTfor  ^tL 
Christian,  being  such  special  justice,  did,  in  and  by  the  said  articles  stolen, 
warrant,  in  the  name  of  the  people,  &c.  command  and  author-  tTem^with"?^ 
ize  them  the  said  constables  and  marshals,  &c.  or  any  of  them,  ?r  the  person 
with  proper  assistance,  in  the  day-time,  to  enter  into  the  cellar  tody  the^g<SdH 
of  the  said  Gideon,  situate,  &c.  and  there  diligently  search  for  should        b« 
the  said  flour,  and  if  the  same,  or  any  part  thereof,  should  be  the"  justice^ ^1 
found,  then  the  said  constables  were,  in  and  by  the  said  war-  a  legal  and  vai- 
rant,  likewise  commanded  to  bring  the  same  so  found,  together  ^  And'^a'piea 
with  the  said  Gideon,  or  the  person  in  whose  custody  the  same  of  justification 
should  be  found,  before  him,  the  said  Charles  Christian,  or  walrant^^need 
some  other  justice  of  the  peace  of,  (fee,  to  be  dealt  with  as  the  pot  state  that 
law  directs,  &c.,  which  warrant  was  delivered  to  M,  one  of  the  executed°b^the 
defendants,  then  being  one  of  the  marshals  of  the  said  city,  to  day-time.  The 
be  executed  according  to  law,  by  virtue  of  which,  &c.  he  went  execu?ion°  ^1 
to  the  cellar  of  the  said  Gideon  Jaques,  mentioned  in  the  war-  such  a  warrant, 
rant,  and  which  \vas  part  and  parcel  of,  and  belonging  to,  the  ihaf^®may°aftcr 
dwelling-house  mentioned  in  the  plaintiff* 's  declaration,  and  a  demand  and 
there  finding  the  door  thereof  shut  and  fastened,  did,  in  a  ufbreak^opeS 
friendly  and  peaceable  manner,  demand  and  require  that  the  the    outer,  or 
said  door  should  be  opened,  which  was  then  and  *there  refused ;  Se^house!(a)°^ 
and  that  thereupon  the  said  M  one  of  the  defendants,  in  order       r «  gg^  i 
to  execute  the  said  warrant,  did  break  open  the  said  door,  as  it       *• 
was  lawful  for  hi'm  to  do,  &c.,  doing  as  little  damage  as  possi- 
ble, and  did  search,  &c.  and  took  and  carried  away  therefrom 
ninety-three  barrels  of  flour,  being  part  of  the  said  one  hundred 
barrels  mentioned  in  the  said  warrant,  &c.  &c.     The  other 
defendant  put  in  a  similar  plea  of  justification,  being  a  consta- 
ble, &c.  and  required  to  assist  the  said  other  defendant  in  the 
execution  of  the  warrant. 

To  the  plea  of  justification  there  was  a  general  demurrer  and 
joinder. 

Woodward,  in  support  of  the  demurrer,  contended  that  a 
search  warrant  was  not  a  common  law  process,  but  a  creature 
of  a  statute  in  .Ey^gZand  not  in  force  here.f    But  admitting  it     fd/n*/  176. 
to  be  a  common  law  process,  he  said  the  warrant  in  this  case     (a)Vid^Bea- 
was  defective  and  void ;     1.  Because  it  was  not  stated  that  the  c^  iJ^m?*^ «'*** 
flour  alleged  to  be  stolen  was  the  property  of  any  particular  382.  ^ 
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ALBANY,     person,  by  name,  or  of  any  person  unknown,  nor  did  it  appeai* 
Augiist,^i3^  that  it  was  so  sworn  before  the  justice. 

2.  That  it  did  not  appear  from  the  plea  that  the  warrant  was 
executed  in  the  day-lime;  or  when  or  how  it  was  returnable 
or  that  it  was,  in  fact,  returned  ;  nor  what  was  done  with  the 
flour  seized,  which  the  plaintiff  alleged  was  converted  by  the 
defendants  to  their  own  use. 

3.  That  the  office  of  special  justice  being  Unknown  to  the 
common  law,  his  authority  should  have  been  set  forth  in  the 
plea,  and  the  statute  <;reat!ng  the  office  averred  or  recited. 

4.  That  a  warrant  to  take  the  person  in  whose  possession 
the  property  might  be  found,  without  naming  the  person,  is  so 
far  illegal  and  void  ;  and  a  warrant  bad  in  part  is  bad  in  toto. 

G.  Strong  and  Stossofiy  contra,  insisted  that  it  was  not  ne- 
cessary to  state  in  a  warrant  to  search  for  stolen  goods,  in  whom 
the  property  in  the  goods  belonged.     As  the  writ  expressly  com- 
manded the  officer  to  execute  it  in  the  day-time,  the  court  will 
t  n^iamsy.  presume,  until  the  contrary  is  shown,  that  it  was  so  executed.f 
3 ^E^t^ m.      The  property  which  was  the  object  of  the  warrant,  and  the 
BuU.    'n.  p.  place  where  it  was  found,  were  described  with  sufficient  cer- 
^^'  tainty ;  and  the  warrant  is  as  precise  and  guarded  as  any  to  be 

^       found  in  the  boaks  which  have  been  sanctioned  by  the  English 
courts, 
f  *  265  ]  *Per  Curiam.     The  matter  set  forth  in  the  plea  is  a  justifi- 

cation of  the  trespass.  The  search  warrant  was  founded  on 
oath,  and  the  information  stated  that  one  hundred  barrels  of 
flour  had  been  stolen  from  the  wharf,  in  the  first  ward,  by 
Richard  and  Isaac  JaqiASS,  and  that  the  same,  or  a  part  there- 
of, was  concealed  in  a  cellar  of  Gideon  Jaquss,  The  plea  then 
states  that  the  warrant,  being  under  the  hand  and  seal  of  the 
magistrate,  (who  was  one  of  the  special  justices  of  the  city  of 
New-York,  an  officer  created  by  a  public  statute,)  and  being 
directed  to  the  constables  and  marshals,  authorized  and  requir- 
ed them  to  enter  tlie  said  cellar,  in  the  day-time,  and  search 
for  the  flour,  and  to  bring  it,  together  with  the  said  Gideon, 
or  the  person  in  whose  custody  it  might  be  found,  before  the 
justice;  that4n  pursuance  of  the  warrant,  the  defendants,  the 
one  being  a  constable  and  tbe  other  a  marshal,  did  go  to  the 
cellar,  which  was  part  and  parcel  of  the  dwell/ng-house  of  the 
plaintiff,  and,  after  being  refused  entrance,  did  open  the  door 
by  force,  and  ^seizo  the  flour  in  as  peaceable  a  manner  as  pos- 
sible. This,  then,  was  a  valid  warrant  duly  executed  by  these 
officers.  The  warrant  had  all  the  essential  qualities  of  a  legal 
warrant.  It  was  founded  on  oath,  and  was  specific  as  to  place 
and  object,  and  the  stolen  goods  were  taken,  and  taken  in  as 
peaceable  a  manner  as  the  nature  of  the  case  admitted. 

In  Efntick\.  Carrington,  (2  Wils.  275.  11  St.  Tr.  313- 
316,)  Lord  Camden  admitted  a  search  warrant,  so  well  guard 
ed,  to  be  a  lavrful  authority.  The  warrant  did  not  state  in  whom 
the  property  of  the  flour  resided,  noi  was  this  essential  to  its 
Validity :  a  person  may  even  be  indicted  and  convicted  of  steal- 
ing the  goods  of  a  person  unknown.  Nor  did  it  affect  the 
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legality  of  the  warrant  that  it  directed  the  officer  to  bring 
Jaques,  to  whom  the  cellar  belonged,  or  the  person  in  whose 
custody  the  flour  might  be  found.  It  was  impossible  for  any 
warrant  to  be  more  explicit  and*  particular ;  and  it  would, 
probably,  have  been  the  duty  of  the  officer  to  have  arrested 
any  person  in  possession  of  the  stolen  goods  at  the  place  de- 
signated, without  any  directions  in  the  warrant,  and  to  have 
carried  him  before  the  justice  for  examination. 

Sir  Mathew  Hale,  in  one  part  of  his  treatise,  (H.  P.  C,  v. 
2.  114.  116,  117,)  denies  to  the  officer  the  right  of  breaking 
open  the  door,  on  a  warrant  to  search  for  stolen  goods.  But 
he,  afterwards,  {Ibid.  151,)  admits  this  power  in  the  officer,  if 
the  door  be  shut,  and  if  upon  demand  it  is  refused  to  be  open- 
ed. This  past  opinion  is  founded  on  the  better  reason,  for 
search  warrants  are  often  indispensable  to  the  detection  of 
crimes ;  and  they  *would  be  of  little  or  no  efficacy  without  this 
power  attached  to  them.  All  the  checks  which  the  English 
law,  and  which  even  the  constitution  of  the  United  States,  have 
imposed  upon  the  operation  of  these  search  warrants,  and  with 
the  manifestation  of  a  strong  jealousy  of  the  abuses  incident  to 
them,  would  scarcely  have  been  thought  of,  or  have  been  deem- 
ed necessary,  if  the  warrant  did  not  communicate  the  power  of 
opening  the  outer  door  of  a  house.  In  the  case  of  Entick  v. 
Carrington,  it  was  asserted  by  the  counsel  for  the  defendant, 
that  on  a-search  warrant  to  search  for  stolen  goods,  the  officer 
might  break  open  doors,  &c.,  and  this  power  was  not  question- 
ed by  the  other  side,  nor  by  Lord  Camden  m  the  able  and 
elaborate  view  which  he  took  of  the  legality  and  effect  of  these 
warrants. 

The  defendants  are,  accordingly,  entitled  to  judgment  upon 
the  demurrers.  Judgment  for  the  defendants. 


ALBANY, 
August,  1813. 


Jones  against  Gardner. 

THE  plaintiff  declared  ^n  an  agreement  in  writing,  dated 
the  23d  Msrch,  1811,  which  stated  that  Janes  had  contracted 
with  Gardner,  "  to  convey  to  him  a  farm  of  land  situated  in 
the  town  of  Hinsdale,  on  which  Samud  Gilbert  now  lives," 
on  the  following  terms,  to  wit,  1 ,8^  dollars,  to  be  paid  as  fol- 
lows, to  wit,  five  hundred  dollars  on  the  first  of  May  next, 
three  hundred  dollars  in  two  years  thereafter,  three  hundred 
dollars  in  three  years,  three  hundred  dollars  in  four  years,  three 
hundred  dollars  in  five  years,  and  one  hundred  and  twenty 
dollars  in  six  years.  Gardner  was  to  have  possession  on  the 
1st  of  April  then  next;  and  whenever  he  received  fi-om  Jones 
"  a  good  and  sufficient  deed  in  law  to  vest  him  with  the  title 
of  the  said  farm  of  land  with  the  appurtenances,"  Gardner 
was  to  give  to  Jones  a  bond  and  mortgage  to  secure  the  whole 
of  the  purchase-money.  And  it  was  further  agreed  between  the 
parties,  that  the  party  refusing  to  fulfil  the  contract  *should  for- 
feit to  the  other  the  sum  of  1,000  dollars,  for  the  payment  of 
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Where  A. 
agreed  to  con- 
vey to  B.  a 
farm  on  which 
C.  lived,  on  the 
ist  May,  1811, 
and  B.  cove- 
nanted to  pay 
to  A.  on  that 
day,  600  dol- 
lars, part  of 
the  purchase- 
money  ;  it  was 
held  that  the 
covenants  were 
dependant,  and 
the  delivery  of 
the  deed  and 
the  payment  of 
the  money  were 
concurrent  acts. 

And     whero 

[*2671 

A.   on  the  Ist 
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ALBANY,     which  they  mutually  bound  themselves;  the  plaintiOf  binding 
^^^^^^^J!^  himself  under  that  penalty  to  execute  the  deed  to  the  defend- 
ant on  the  1st  May  then  next,  if  the  plaintiff  paid  the  500  dollars. 
The  cause  was  tried  at  the  Columbia  circuit,  in  December^ 
1811,  before  Mr.  Justice  Yates,    The  plaintiff  gave  in  evidence 
May,  1811,  ten-  a  mortgage  from  Samuel  Gilbert,  dated  the  9th  May,  1801,  to 
deed*  'of^ihe  ^^*^'  ^^^  Reuaselaer,  for  five  hundred  dollars,  in  which  the 
farm,  executed  farm  was  described  by  particular  courses  and  distances,  and  as 
by  A,  and  bis  containing  one  hundred  and  nine  acres.     This  mortgage  was 
ITnowiedged*^   assigned  to  one  Seymour,  and  by  him,  on  the  5th  of  Decem- 
aud  which''^did  ^^^'  ^^^^y  assigned  to  the  plaintiff.     The  plaintiff  also  pro- 
not  embrace  all  duced  a  mortgage  from  Samuel  Gilbert  to  the  plaintiff,  for  the 
the  land  of  the  same  farm,  dated  the  5th  May,  1808,  for  securing  the  payment 
held 'that  Th^s  of  1,306  dollars  and  74  cents,  in  which  mortgage  the  farm  was 
was  not  a  per-  particularly  described  by  metes  and  bounds,  and  as  "  contain- 
coven'aut  6f  A.  ^^g  One  hundred  and  nine  acres,  more  or  less,  all  the  said  farm 
A    covfiuaut  now  in  possession  of  the  party  of  the  first  part."     The  plaintiff 
title,  means  the  produccd  a  deed  from  the  plaintiff  and  his  wife,  dated  the  1st 
legal  estate  in  May,  1811,  to  the  defendant  for  the  farm,  as  described  in  the 
alfvaiid  daim™  last-meutioucd  mortgage  from  Gilbert  to  the  plaintiff,  and  as 
Hens  or  encum-  containing  One  hundred  and  eleven  acres,  two  rods  and  seven 
ever!!?)  ^  ^^"  pcrches  of  land,  which  deed  contained  full  covenants,  and  was 
tendered  in  due  form  to  the  defendant,  but  was  not  acknowl- 
edged by  the  wife  of  the  plaintiff.     The  plaintiff  then  offered 
to  prove  that  this  deed  was  drawn  in  conformity  to  the  descrip- 
tion contained  in  the  mortgage,  by  the  agreement  of  the  par- 
ties, which  was  objected  to,  but  the  objection  was  overruled  by 
the  judge. 

Samuel  Gilbert,  who  was  sworn  as  a  witness,  testified  that 
the  farm  in  question  was  leased  from  Van  Rensselaer,  and  the 
boundaries  described  in  the  lease ;  and  that  he  had  no  other 
land  than  what  was  contained  in  the  lease.  He  supposed  he 
cultivated  about  five  acres  of  land  adjoining,  not  included  in 
the  boundaries  of  the  lease,  which  left  out  at  least  half  of  the 
exterior  fences,  and  some  acres  of  land.  It  appeared  that 
when  the  agreement  was  made,  the  plaintiff  told  the  defendant 
that  he  did  not  know  the  west  boundaries,  but  they  were  con- 
tained in  the  original  lease,  which  was  not,  however,  shown. 

It  was  proved,  on  the  part  of  the  defendant,  that  when  Jones 

showed  him  the  farm,  he  pointed  out  the  fences  as  standing  on 

the  boundary  lines,  and  that  the  farm  extended  to  them.    It 

I  •  268 1      appeared  *that  the  defendant  took  possession  of  the  farm  in 

AprU,  ISll. 

A  verdict  was  taken  for  the  plaintiff,  for  five  hundred  and 
twenty-four  dollars,  by  consent,  subject  to  the  opinion  of  the 
court  on  a  case  containing  the  above  facts. 

E.  fVilliams,  for  the  plaintiff,  contended  that  the  covenants 
were  mutual  and  independent,  and  that  the  defendant  was 
bound  absolutely  to  pay  the  five  hundred  dollars :  but  if  it  were 
otherwise,  he  insisted  that  the  tender  and  refusal  of  the  deed 

(a)  Gale  v.  Nixon,  6  Cow.  Rep.  445.  Topping  v.  Root,  5  Ibid.  404.    Cunningham  ▼. 
MorreU,afUe,WZ,nite{l.)  ^ 
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was  tantamount  to  a  performance  on  the  part  of  the  plaintiff,  ALBANY, 
who  was  entitled  to  recover  the  money  agreed  to  be  paid  by  ^^sost,  isis. 
the  defendant.  The  agreement  was  silent  as  to  the  execution 
of  the  deed  by  the  wife  of  the  plaintiff;  her  acknowledgement 
was  not,  therefore,  requisite  to  give  validity  to  the  tender.  Her 
interest  was  contingent  only.  It  may  be  objected  that  the 
premises  did  not  include  the  whole  farm ;  but  it  was  proved 
that  the  description  in  the  deed  was  according  to  the  agreement 
and  understanding  of  the  parties. 

Van  Buren,  contra,  insisted  that  the  covenants  were  de- 
pendent, and  that  it  was  the  clear  intention  of  the  parties,  that 
the  deed  should  be  given  before  tlie  purchase-money  was  paid 
or  secured.f  +  Gr^en    ▼. 

Again,  a  good  and  sufficient  deed  implies  a  deed  from  the  j^n^'  Rep. 
wife,  so  as  to  convey  the  whole  title,  free  and  clear  from  all  ^07. 
encumbrances.    The  right  of  dower  is  a  vested  right,  and  forms 
part  of  the  title.     The  deed  tendered  was  not,  therefore,  suffi- 
cient. 

Further,  the  deed  tendered  did  not  contain  the  whole  of  the 
farm  in  the  possession  of  Gilbert.  Any  parol  evidence  or 
agreement  of  the  parties  was  not  admissible  to  explain  the 
written  contract.^  t"?     Johnt. 

Fer  Curiam,  The  covenants  between  the  parties  were  de-  ^'  ^^' 
pendant.  The  plaintiff  was  to  convey  on  the  1st  of  May,  and 
the  defendant  on  that  day  was  to  pay  five  hundred  dollars,  be- 
ing a  part  of  the  consideration.  The  intent  and  good  sense  of 
the  contract  was,  that  the  five  hundred  dollars  were  not  to  be 
paid,  unless  the  deed  was  ready  for  delivery.  They  were 
to  be  concurrent  acts ;  and  this  was  the  construction  of  a  sim- 
ilar contract  in  the  case  of  Green  v.  Reynolds.  (2  Johns. 
Rep.  207.)  So  also  the  deed  was  not  to  be  delivered  without 
the  payment  of  the  five  hundred  dollars,  and  a  bond  and  mort- 
gage *for  the  residue  of  the  purchase-money.  Taking  the  con-  r  *  269  1 
tract  together,  this  was  the  just  and  sound  construction. 

The  deed  was,  however,  tendered,  and  the  boundaries  of  the 
land  therein  mentioned  were  according  to  the  description  given 
hy^GUbert  himself  in  a  mortgage  from  him  to  the  plaintiff.  But 
this  was  not  a  compliance  with  the  covenant,  for  by  that  the 
conveyance  was  to  be  of  the  farm  of  land  on  which  Samuel 
Gilbert  lived,  and  it  is  in  proof,  by  the  testimony  of  Gilbert, 
that  the  description  in  the  mortgage  did  not  embrace  all  his 
farm,  but  lefl  out,  at  least,  half  of  all  his  exterior  fences.  There 
was  also  another  objection  to  the  deed,  which  was,  that  the 
wife  of  the  plaintifi'  had  not  executed  it  with  the  solemnities 
required  by  law  to  bar  her  dower ;  and  as  the  plaintiff,  by  the 
contract,  was  to  give  a  sufficient  deed  to  vest  in  the  defendant 
"  the  title  of  the  said  farm,"  the  deed  was  imperfect,  and  did 
not,  in  this  respect,  fulfil  the  contract.  The  title  meant  the 
legal  estate  in  fee,  free  and  clear  of  all  valid  claims,  liens,  and 
encumbrances  whatsoever.  It  is  the  ownership  of  land,  the 
dominum  directum  et  absolutum,  without  any  rightful  partici- 
pation by  any  other  person  in  any  part  of  it.     If  the  plaintiff's 

219 


Bakxr. 


269  CASES  IN  THE  SUPREME  COURT 

ALBANY,  wife  had  a  contingent  life  estate  in  one  third  part  of  the  far m, 
August,  1813.  tjig  defendant  had  not  a  clear  and  absolute  title.  If  this  claim 
"""^^^^^^^  of  dower  was  not  inconsistent  with  the  title  to  be  vested  in  the 
.Il«  defendant,  it  would  be  difficult  to  maintain  that  any  other  hfe 
estate  in  the  same,  in  reversion  or  remainder,  or  any  judgment 
or  other  hen  thereon,  would  be  incompatible  with  it ;  and  the 
title  might  thus  be  embarrassed  and  weakened,  until  it  had  lost 
all  its  value  and  strength. 

For  want,  then,  of  showing  the  tender  of  a  sufficient  deed 
to  convey  the  title,  the  defendant  is  entitled  to  judgment. 

Judgment  for  the  defendant. 


[*270]  *Jackson,  ex  dem.  Livingston,  against  Baker. 

Notice  to  quit      THIS  was  an  action  of  ejectment,  and  was  tried  at  the  Ct>- 
fessTrtohisim-  lumbta  circuit,  in  September,  1812,  before  Mr.  Justice  Van 

mediate  lessee,  j^eSS. 

ued  to*pay°hhn  The  ouly  point  raised  by  the  defendant  at  the  trial  was,  that 
^»«  *"""S  •*"■'  fic  was  entitled  to  a  notice  to  quit  before  suit.  He  proved  that 
though  auother  he  had  been  in  possession  of  the.  premises  for  seven  or  eight 
person  is  in  pos-  years,  and  had  paid  an  annual  rent  to  Benjamin  BirdsalL  who, 

session    of  the   j      •         .1  *       ..  .,  ,  n     /•      xi_  •  ^ 

premises.  dunng  the  Same  time,  paid  rent  annually  for  the  premises  to 

the  lessors  of  the  plaintiff.  The  plaintiff  produced  the  follow- 
ing notice  which  had  been  served  on  Birdsall  the  1st  of  Jwwc, 
1810,  but  who  did  not  occupy  any  part  of  the  premises.  "  Mr. 
Bergamin  Birdsall,  Sir,  I  hereby  give  you  notice  to  quit  and 
deliver  up  to  me  the  premises  which  you  hold  of  mine,  situated 
in  the  town  of  Grainger,  in  the  county  of  Columbia,  being  the 
farm  which  is  commonly  known  as  the  Allen  form,  having  once 
been  in  possession  of  Isaac  Allen,  and  now  occupied  by  Dat^ 
iel  Baker,  on  the  1st  of  Jawaary  next,  provided  your  tenancy 
commenced  on  the  1st  of  January,  otherwise,  that  you  quit 
the  possession  at  the  expiration  of  the  current  year  of  your  ten- 
ancy.    John  S.  Lwingaton"  ^ 

The  defendant's  counsel  objected  to  the  sufficiency  of  this 
notice,  but  the  judge  overruled  the  objection,  and,  by  his  direc- 
tion, the  jury  found  a  verdict  for  the  plaintiff,  with  leave  to  the  , 
defendant  to  move  to  set  it  aside,  and  a  nonsuit  to  be  entered, 
in  case  the  court  should  be  of  opinion  that  the  notice  to  quit 
was  not  sufficient. 

A  motion  was  made  to  set  aside  the  verdict. 
Van  Buren,  for  the  defendant,  contended,  that  the  notice  to 
quit  ought  to  have  been  given  to  the  defendant,  who  was  the 
tenant  in  possession.     He  was  the  person  intended,  and  ought 
m  ^^sl^'-  **'®^^^<>*'®5  to  have  received  the  notice.f 

metu,  13*1^'  E.  PRUiatna,  contra,  insisted  that  BirdscM  only  was  tenant 
R^'  ^4^^  *^  ^^^  lessor.  No  rent  was  paid  by  Baker  to  lAvingston,  nor 
T^Rej!.  159,  was  there  any  privity  between  them.  The  cases  cited  by  the 
m^^^'  ^'  defendant's  counsel  are  those  of  a  lessee  and  his  assigns.  The 
lessor,  in  the  present  case,  has  done  no  act  whatever  which 
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could  be  considered  as  an  admission  of  the  defendant  as  his    albany, 

tenant.  August,  1813. 

*P€r  Curiam,  The  lessor  of  the  plaintiff  was  not  bound  to  ^xj^^^^^bavk 
look  beyond  Birdsall,  his  immediate  lessee,  and  who  contin- 
ued to  pay  him  the  annual  rent.  So  long  as  Birdsall  paid  him 
the  rent,  and  he  had  not  recognised  any  sub-lessee  as  tenant, 
he  was  not  bound  to  look  beyond  Birdsall,  nor  to  inquire 
whether  the  person  in  actual  possession  was  a  tenant  or  servant 
to  Birdsall 

The  motion  by  the  defendant  to  set  aside  the  verdict  is  de- 
nied. Motion  denied. 


Closset. 


The  President  and  Directors  of  the  Union  Bank 
against  Clossey  and  others, 

THIS  was  an  action  of  debt  on  a  bond,  conditioned  that  the  Where  Uie 
defendant  Clossey  "  should  well  and  faithfully  perform  the  du-  boSd  wa"s,la't 
ti^s  assigned  to,  and  trusts  reposed  in  him,  as  first  teller y^'  &c.  ^.,  a  clerk  in  a 
Plea,  mm  damnificatus,  -weifandS 

Replication^  that  the  defendant  Clossey  remained  in  the  ser-  fully  perform 
viee  of  the  plaintiffs,  as  such  first  teller,  for  a  long  time,  to  wit,  J^,ed"^to^  and 
from,  &c.  to,  (fee,  and  that  while  he  so  remained  in  their  ser-  trust  reposed  in 
vice,  he  did,  as  siich  first  teller,  receive  a  large  sum  of  money,  fe?^»&c\1tM^'s 
to  wit,  1,839  dollars  and  95  cents,  belonging  to  the  plaintiffs,  beidioappiyto 
for  which  (although  often  requested)  he  has  not  accounted,  or  not  t^ibc  abm- 
paid  over  the  same  to  the  plaintiffs;  but  that  the  same  is  still  ty  of  the  clerk; 
wholly  unpaid,  (fee,  "contrary  to  the  form  and  effect  of  the  ^retie]'*\v^^ 
condition  of  the  said  writing  obligatory,"  (fee.  not  responsible 

Rejoinder,  by  protestation,   admitted  that  the  defendant  [°gtoihe^ank^ 
Clossey  accounted  with  the  plaintiffs  of  and  concerning  the  from  tbe  mw- 
said  sums  of  money,  <fec.  and  that  thereby  a  large  sum  of  mo-  '^^^^^  J^j  ^,^^^ 
ney,  to  wit,  the  sum  of  five  hundred  dollars  only  were  found  for  a  breach  of 
in  arrears,  &c.  and  alleges  that  the  said  arrears  accrued  by  rea-  ^"y.^^')  *^**''*^"' 
son  of  overpayments,  made  by  mistake,  by  Clossey,  as  first 
teller,  and  not  through  any  want  of  fidelity  on  the  part  of  Kim, 
Clossey,  as  first  teller,  (fee. ;  and  concludes  with  averring  that, 
(admitting  the  arrears  to  be  still  due,)  upon  the  said  account- 
ing, the  said  plaintiffs  gave  to  the  said  Clossey- \\vciG,io  wit, 
from  year  to  year,  for  the  payment  of  the  said  arrearages,  until 
ho  became  insolvent,  and  entirely  unable  to  paj^  the  same. 

There  was  a  special  demurrer  to  the  rejoinder,  and  the 
causes  ^alleged  were,  1.  Because  the  rejoinder  puts  in  issue,  or       [  *  272  ] 
attempts  to  put  in  issue,  two  separate,  distinct  and  independent 
facts ;  2.  That  the  rejoinder  is  not  issuable,  (fee.    The  defend- 
ants joined  in  the  demurrer. 

G.  fV.  Strong  and  Wells,  in  support  of  the  demurrer,  con- 
tended, that  independent  of  the  special  causes  of  demurrer,  the 
rejoinder  was  bad  in  substance,  as  the  facts  stated  in  it  furnish- 
ed no  legal  excuse,  within  the  true  intent  and  meaning  of  the 
condition  of  the  bond.     The  condition  of  the  bond  is  coexten- 

ia)  Vide  Same  Case,  11  Johns.  Rep.  182. 
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ALBANY,     siv€  With  the  subject  matter.+    The  plaintifls  might  be  as  much 

Augusi,-i8i3.  injured  by  the  mistakes  of  the  clerk,  as  by  his  dishonesty  or 

"vtnoii^BkNK  fraud.     The  object  of  the  bond  was  to  guard  the  plaintiffs 

V.  against  every  loss  which  might  arise  to  them  from  the  clerk, 

LossEY.      whether  produced  by  his  mistake,  dishonesty,  or  otherwise. 

t  People   T.  The  instrument  is  to  be  construed  according  to  the  true  intent 

Byron.Tjohna,  and  meaning  of  the  parties,  which  ought  not  to  be  defeated  by 

^T^eht^  v  ^  strict  adherence  to  the  exact  words.J 

Proctor,  Doug.      But  another  excuse  alleged  is,  that  the  plaintiffs  gave  time 

^^-  to  the  clerk ;  but  this  would  not  exonerate  the  sureties,  unless 

the  default  of  the  clerk  had  been  purposely  concealed  from 

i  Peal  y.  Tat-  thcm.^ 

Pud.  419*'  7  Again,  the  rejoinder  is  bad,  as  it  puts  in  issue  a  part  only  of 
^^^'"lo  F^'  ^^®  deficiency  stated  in  the  replication. ||  It  is  a  departure 
54.*  '**''  from  the  plea  of  non  damnificatus,  for  it  admits  a  deficiency  of 

1 2    Sound,  five  hundred  doUars.lT     Again,  it  is  bad  for  its  duplicity,  as 
^1 2^'s         there  are  distinct  facts  stated,  requiring  three  distinct  answers.; 
83.  notia,  ^   '  and  the  rejoinder  is  not  issuable,  for  whether  the  deficlenQy 
arose  from  the  mistake  or  dishonesty  of  the  clerk,  can  only  be 
t+4Mjrf.249.  known  from  his  intentions, and  intention  is  not.traversable.ff 
Anthon  and  HoffmaUy  contra,  contended,  that  the  sureties 
could  be  made  liable  only  for  the  dishonesty  or  corruption'of 
the  clerk.     The  instrument  is  to  be  construed  according  to  the 
true  meaning  of  the  words,  and  ifi  not  to  be  extended  beyond 
their  just  and  obvious  import.     The  replication  is  bad  in  as- 
signing as  a  breach  the  not  accounting  and  paying  over  the 
tt  1  Chutifa  moneys  received,  when  that  might  be  without  any  want  of  fidel- 
P/.328.  ity  or  honesty  on  the  part  of  the  clerk.  Jf    It  was  taken,  prob- 

ably, from  one  of  the  forms  used  in  the  cases  oi Barton  v,  Webh, 
(8  Term  Rep.  459,)  Shum  v.  Farrington,  (I  Bos.  fy  PuU. 
460,)  or  2  Chittjfs  Pleading,  633,  in  which  cases  the  condi- 
tions of  the  bonds  were,  to  account  for  and  pay  over  all  moneys. 
[  *  273  ]  *The  defendants  did  not  undertake  for  the  intellectual  capac- 

$«3  7'./2.307.  ity  of  the  clerk,  but  only  for  his  moral  honesty. "J^^ 
4  T,R,  617.         j|-  ^j^^  replication  is  good,  so  is  the  rejoinder.     The  formei 
states  two  distinct  facts  which  may  be  traversed  in  the  rejoin- 
IIII3  CainiB'  der-llll 
Mns.      Rep.      P^  Curiam.     Without  noticing  the  subsequent  pleadings, 
^*  ^M!L  ^i  ^^  ^^  sufficient  to  observe  that  the  replication  is  bad  in  substance ; 
Burr.  316.        fo'  it  assigns  no  breach  of  trust  or  want  of  fidelity  in  the  clerk. 
The  bond  was,  that  he  should  well  and  faitlifuUy  perform  his 
duties  as  first  teller ;  and  this  evidently  applied  to  his  honesty, 
and  not  to  his  ability  in  his  trust.    A  mere  mistake  in  overpay- 
ment of  a  check  can  never  be  alleged  as  a  breach  of  trust,  for 
the  mistake  may  happen  to  a  teller  of  the  purest  mbrals  and  the 
best  capacity  for  business. 

Judgment  for  the  defendant,  with  leave,  &c. 
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ALBANY. 

O QDUN  against  THii  Columbian  Insuraxce  Company.  ^^^s^^^J^ 

Ogden 

THIS  was  an  action  on  a  policy  of  insurance  on  the  cargo  ^^^  ^^^  ^^ 
of  the  ship  Henry  and  Francis,  and  on  the  freight  of  the  same 
ship,  on  a  voyage  from  Marseilles  to  New- York.  The  policy  in  a  policy  ot 
contained  the  following  clause,  the  words  in  italics  being  part  ^"f"j^"*^®  ^  *^° 
of  the  printed  form,  and  the  other  part  being  written  in  a  blank:  JjarseiiUs  S 
"  Ttie  said  goods  and  merchandises  hereby  insured  are  valued  ^/^[^^^[  ,*  j 
at  eighteen  francs,  valued  at  four  dollars  and  forty-four  cents."  words,  "  the 
The  policy  also  contained  the  follovvinff  written  clause :  "  War-  ^^^^  f^®^?  *°<* 

^S^*',  ^  1*^1         !•  f  merchandises 

ranted  American  property,  and  not  to  abandon,  m  case  ofcap-  are  valued  at/' 
ture  or  detention,  until  six  months  after  notice  thereof  delivered  Jj«  following 
to  this  company,  nor  to  abandon  if  turned  off  or  warned  away,  wriuln/'clghl- 
but  permitted  to  proceed  to  a  near  open  port."  The  vessel  ««"  frames  vai- 
being  an  American  vessel,  owned  by  the  plaintiff  and  others,  hrs\nd"fortj- 
sailed  from  Marseilles  on  the  21st  September,  1811,  having  on  ^^"^^^^^'"  J^ 
board  goods  the  first  and  invoice  cost  of  which  was  77,735  francs  an  open  policy, 
55-100,  which,  at  the  rate  of  eighteen  francs  to  four  dollars  and  and  that  the 
forty-four  cents,  was  equal  to  19,175  dollars.  On  the  24th  f^bT^a^ded^^o 
September  she  was  captured  by  a  British  cruiser  and  *carried  [  *  274  ] 
into  Malta,  where  the  ship  and  cargo,  on  the  16th  October,  the  prime  cost 
were  condemned  as  prize.  On  the  22d  January,  1812,  the  estimtSng  ^he 
plaintiff  gave  the  defendants  notice  of  the  capture ;  and  on  the  ^^/^""'  ofioss. 
13th  March,  1813,  delivered  to  them  the  master's  protest,  and  of  ^Tnsurance 
an  authenticated  copy  of  the  condemnation,  with  the  usual  contained  a 
proofs  of  interest,  and  at  the  same  time  abandoned  the  subjects  h,g"not  uTa'i^i- 
insured  to  the  defendants.      ^  ^^n  in  case  of 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  J^eiuion%nUi  s?x 
of  the  court  on  the  following  points:  1.  Whether  the  plaintiff  mouths  after 
was  entitled  to  add  the  premium  to  the  invoice  cost  of  the  °o  the  insurer- 
goods,  and  to  recover  the  whole  amount  ?  and  the  vessel 

2.  Whether,  under  the  terms  of  warranty,  the  assured  was  ^d  L  ^less  Xw 
entitled  to  abandon  on  the  13th  March,  1813?  And  it  was  a  month  after 
agreed  that  if  the  opinion  of  the  court  should  be  in  favor  of  the  ^Ys  ^^ffl'^tiai 
plaintiff,  on  both  points,  the  verdict  was  to  stand:  if  in  favor  the  insured  had 
of  the  defendants,  judgment  of  nonsuit  was  to  be  entered ;  if  don^immediSe- 
in  favor  of  the  defendants  on  one  point  only,  the  verdict  was  iv  after  con- 
to  be  varied  accordingly.  .  tTamriieSS 

The  case  stated  that  the  plaintiff  produced  evidence  to  show  confined  to  the 
that  the  cargo  was  purchased  by  the  sale  of  bills  of  exchange  5iJ^e'or°^de*ten- 
on  London,  to  show  the  rate  of  exchange  between  England  tion  only. 
and  Erance,  and  the  loss  arising  on  such  sale ;  but  this  evidence 
was  objected  to  by  the  defendants. 

T.  L.  Ogden,  for  the  plaintiff,  contended,  1.  That  this  was 
not  a  valued  policy.  It  had  none  of  the  requisites  of  a  valued 
policy .f  There  is  no  agreement  as  to  the  value  of  the  goods.  ^  \^^^^l^' 
It  is  a  value  of  the  franc  only,  in  order  to  show  the  difference  *  '  ^'  **'. 
of  exchange,  or  the  prime  cost  of  the  goods.  The  value  in  a 
policy  is  in  the  nature  of  liquidated  damages  and  saves  the  ne- 
cessity of  proving  it  in  case  of  a  total  loss.  In  an  open  policy 
the  amount  of  interest  must  be  proved.     The  relative  value  of 
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ALBANY,     a  franc  and  a  dollar  was  agreed  on,  merely  as  a  means  of  ascer- 

August,  1813.   tabling  the  amount  of  interest.     These  goods  were  purchased 

^^"^^^^^^^  and  paid  for  in  bills  on  London,  and  the  object  was  to  fix  the 

V.  rate  of  exchange.     By  no  other  construction  would  the  insured 

Col.  iirs.  Co.  j^^  indemnified.     In  Mintum  fy  ChampUn  v.  The  Columbian 

kAtiu,i5,        Insurance  Company,^  the  coffee  was  valued  at  twenty-five 

cents  per  pound,  and  the  premium  was  added  in  calculating 

the  amount  of  interest, 

2.  The  clause  as  to  the  abandonment  restricts  the  right  oi 
the  assured,  and  ought  to  be  taken  strictly.     A  warranty  is  to 

«  OTt^  1       ^^  construed  according  to  the  understanding  of  merchants,  and 
I     ^ '  ^  J       is  not  to  *extend  beyond  the  commercial  import  of  the  words.J 
f^\^c!^^!'^.'  ^^^  ^\^\ri  and  obvious  intent  of  the  parties  was,  to  restrain  the 
right  to  abandon  for  a  certain  period,  in  case  of  capture  and 
detention.     There  could  be  no  possible  reason  for  such  a  re- 
straint, in  case  of  condemnation.     Suppose,  immediately  aftei 
capture,  the  vessel  should  be  destroyed  by  fire,  or  wrecked, 
would  the  right  to  abandon  be  still  suspended  ?     In  case  of  a 
condemnation,  the  assured  are  not  bound  to  enter  an  appeal; 
•§7     Jb/wM.  and  in  Gardere  v.  The  Columbian  Insurance  Company,^  it 
^''     '  was  held  that  the  condemnation  gave  the  plaintiff  a  righrt  of 

action,  and  that  a  suit  might  be  commenced  without  violating 
the  clause  in  the  policy,  that  the  insured  were  not  to  abandon, 
in  case  of  capture  or  detention,  until  six  months  after  notice. 
C  I.  Bogert  and  S,  Jones,  jun.  contra.     The  agreement  is 
that  for  every  eighteen  francs  contained  in  the  invoice,  the  as- 
surer should  pay  four  dollars  and  forty-four  cents.     This  was 
made  for  the  very  purpose  of  covering  the  difference  of  exchange 
and  expenses,  which  the  assured  could  not  have  recovered  on 
an  open  policy.     It  is  like  the  valuation  of  the  skins,  in  the 
J  '22/^^"*'  ^^^^  ^^  Kane  v.  The  Columbian  Insurance  Company ^  \\  and  of 
^*  the  coffee,  in  the  case  of  Mintum  v.  Columbian  Insurance 

Company.  A  single  skin  and  a  single  pound  of  coffee  only 
was  valued  in  each  case,  and  the  insured  was  bound  to  show 
the  number  of  sliins  or  of  coffee,  in  order  to  ascertain  the 
amount  of  interest  and  loss.  Yet  those  were  held  to  be  valued 
policies.  If  this,  then,  was  a  valued  policy,  the  insured  cannot 
add  the  premium.  He  can  recover  only  for  the  value  agreed. 
There  is  not  an  instance  of  the  premium  being  added  to  a 
valued  policy,  and  the  only  question  here  is,  whether  this  was 
\  such  a  policy  or  not.  In  Minium  v.  The  Columbian  Insure 
ance  Company,  the  court  certainly  intended  no  more  than  that 
the  loss  should  be  adjusted  on  the  principles  stated  in  the  case 
of  Kane  v.  The  Columbian  Insurance  Company. 

3.  The  objection  as  to  the  abandonment  is  made  not  to  de- 
feat this  action,  but  merely  to  prevent  a  recovery  of  interest, 
until  after  thirty  days  after  the  expiration  of  six  months  from 
the  time  of  capture.  If  the  insured  jcould  not  claim  his  princi- 
pal until  after  the  expiration  of  that  time,  he  ought  not  to  be 
allowed  interest.  The  clause  stipulates  that  in  case  of  capture 
there  shall  be  no  abandonment  until  six  months  after  notice. 
Condemnation  is  a  mere  consequence  of  capture.  The  effect 
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o£  the  elause  is  to  give  to  the  insurers  a  credit  of  six  months    Albany, 
after  the  cause  of  loss  has  happened.     *The  words  "  unless    August,  I813. 
Qoncjemned"  are  novv  usually  inserted  in  policies  to  avoid  this  ^"*^^^^^^J^^ 
consequence.  v. 

D,  JS,  Ogden,  in  reply,  insisted  that  this  was  an  open  policy.  ^^^*  ^^**  ^' 
The  valuation  of  the  livre  was  in^rted  merely  to  enable  the 
parties  to  ascertain  the  first  cost  of  the  goods.  In  Minturn  v. 
The  Columbian  Insurance  Company^  the  court  did  decide 
that  the  premium  was  to  be  added,  for  they  said  that  the  lose 
was  to  be  adjusted  according  to  the  statement  on  the  part  of 
the  plaintiff  contained  in  the  case ;  and  the  premium  is  inclu- 
ded in  that  statement.  But  thi?  case  is  different  from  that  as 
well  as  from  the  case  of  Kane  v.  The  Columbian  Insurance 
Company,  There  the  goods  themselves  were  valued.  Here 
there  is  no  valuation  of  the  merchandise,  but  only  of  the/ranc. 

In  pase  of  capture  the  insured  may  abandon  immediately  and 
leave  the  property  to  its  fate.  This  clause  was  inserted  to  sus- 
pend the  right  to  make  capture  or  detention  the  ground  of 
abandonment,  until  the  capture  or  detention  had  continued  for 
fiix  months.  The  ground  or  cause  of  abandonment,  however, 
was  not,  in  this  case,  capture  or  detention,  but  condemnation. 
It  was  so  expressly  stated  in  the  letter  pf  abandonment.  By 
condemnation,  the  property  is  changed  and  gone  from  the  in- 
jured, as  completely  as  if  it  had  been  sunk  in  the  sea.  And  it 
may  well  be  questioned  whether  the  insured,  in  case  of  con- 
demnation, is  bound  to  abandon  any  more  than  in  the  case 
of  an  absolute,  physical,  total  loss.  In  Grade  v.  New-York 
Insurance  Company,  it  is  said  by  the  Chief  Justice^  that  after 
a  condemnation  in  the  court  of  last  resort,  or  by  the  definitive 
sentence  of  the  highest  tribunal  of  the  country,  an  abandon- 
ment is  not  necessary,  for  it  would  be  absurd  to  make  an  aban- 
donment when  there  was  nothing  to  be  abandoned.  And  as 
the  insured  are  not  bound  to  appeal,  it  may  be  doubted  whether 
he  is  bound  to  abandon  in  any  case  where  there  has  been  a  con- 
demnation. 

Per  Curiam.  This  is  undoubtedly  an  open  policy.  There 
is  BO  valuation  of  the  goods  insured ;  the  expression  *'  the  said 
goods  and  merchandises  hereby  insured  are  valued  at  eighteen 
francs,  valued  at  four  dollars  and  forty-four  cents,"  amounts 
only  to  an  agreement  of  the  parties,  that  what  the  assured  paid 
eighteen  francs  for  in  France,  should  be  estimated  at  four  dol- 
lars and  forty-four  cents.  It  was  an  ascertainment  merely  of 
the  value  of  francs  according  to  o^x  standard ;  and  *it  by  no  [  *  277  ] 
means  dispensed  with  the  necessity  of  showing  the  value  of  the 
goods  on  board.  It  follows,  then,  that  the  assured  has  a  right 
to  add  the  premium  of  insurance  as  a  part  of  his  insurable  in- 

terest.f  i?*^?fl  '^^^^^ 

If  the  plaintiff  is  to  be  understood  as  elaiaaing  any  thing  in  q^; 

ceosequence  of  the  sacrifice  he  made  in  raising  funds  by  the 

sale  of  bills  of  exchange^  that  claim  is  unfounded ;  the  insurers 

have  no  concern  with  the  rate  of  exchange  ;  the  prime  cost  is 
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ALBANY,     the  criterion,  without  reference  to  the  manner  in  which  the  as- 
August,  1813.   sured  raised  money  to  purchase  the  goods.f 
^^^^^^^^^^      It  is  objected  that  the  abandonment  has  been  made  too  soon, 
V.  and  that  by  the  warranty  in  the  pohcy,  the  plaintifTs  were  re- 

CoM.  Iks.  Co.  g^fained  from  abandoning,  until  six  months  after  notice  of  cap- 
^^tl  Esp.Rep,  ^jj^jQ  Qj  detention,  dehvered  to  the  defendants.  The  evidence 
in  this  case  shows  a  capture  followed  up  by  a  condemnation 
of  the  property  insured ;  and  it  appears  to  us  that  the  warranty, 
by  fair  and  reasonable  construction,  does  not  extend  to  the 
case  of  condemnation  ;  the  object  of  the  warranty  was  to  limit 
the  right  of  the  assured  to  abandon  in  cases  of  capture  and  de- 
tention. Either  of  these,  if  continued  to  the  period  of  aban- 
donment, would  have  been  a  just  cause  of  abandonment ;  but 
still,  within  six  months  after  notice  of  either,  they  might  have 
ceased,  and  the  property  might  be,restored.  The  parties  meant 
to  provide  for  the  cases  of  capture  and  detention  merely.  Con- 
demnation is  a  higher  event,  fixing  the  right  of  property.  The 
parties  have  not  provided  for  that  event ;  and  it  never  could 
have  entered  into  their  contemplation,  that  the  assured  was  not 
to  abandon  whenever  a  condemnation  had  taken  place.  There 
can  be  no  motive  assigned  for  a  stipulation  not  to  abandon, 
until  six  months  after  notice  of  a  condemnation,  though  there 
are  very  sufficient  reasons  for  not  abandoning  until  six  months 
after  notice  of  a  capture  or  detention.  In  our  opinion,  this 
abandonment  was  well  made  on  the  13th  of  March,  1812,  and 
the  plaintiff  is  entitled  to  judgment  on  the  verdict. 

Judgment  for  the  plaintiff. 


[*278]      *DuvAL  against  The  Commercial  Insurance  Com- 
pany. 

A  policy  of  THIS  was  an  action  on  a  policy  of  insurance  on  the  cargo 
ffo-SdT''®  from  ^f  *^®  ^*^'P  ^««fe^  from  Philadelphia  to  St.  Sebastians.  The 
FhUadeiphia  to  policy  Contained  the  following  clause :  "  Warranted  American 
Mntfh?<S'*The  property,  and  not  to  proceed  or  abandon,  if  warned  that  the 
following^  port  is  blockaded,  but  may  proceed  to  a  permitted  port.  If 
rinted'  no^To  ^^^ained  or  captured,  not  to  abandon,  if  the  property  insured 
abandon  if  de-  is  released  in  six  months  afler  advice  is  received  by  the  com- 
tured*  ^if  *^tfe  P^^ '  "^  "^'^  ^"  P^"^^  taken  but  sea  risk."  The  declaration 
propertjr  is  re-  averrcd  a  loss  by  capture,  on  the  high  seas,  by  a  French  priva- 
monShs  ™  after  ^^^^'  ^^^  causo  was  tried  at  the  If ew- York  sittings,  in  No- 
notice  to  insur-  vembeTy  1812,  before  Mr.  Justice  Spencer,  when  a  verdict  was 
^rt  'ZJ^^Ma  *^'^^"  ^o'  *he  plaintiff,  by  consent,  subject  to  the  opinion  of  the 
seariskj'  The  court  ou  a  casc  Containing  the  following  facts : 
boufsTik^'*  es  '^^^  ^S^  ^^^'^^  ^^^^  Philadelphia  the  10th  December, 
from  land^^nd  1809,  and  OU  the  11th  January,  1810,  being  about  half  way 
froms^/s^!  between  Cape  Machicaco  and  St.  Sebastians,  and  about  four 
Hans,  '  was  loagucs  from  the  land,  and  about  twelve  leagues  from  that  port, 
armed  ^aundT  ®^®  ^^  boarded  by  a  launch  from  the  shore,  with  thirty  men, 
»nd  a  prize'  three  of  whom  came  on  board  the  Eagle  and  said  they  were 
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pilots,  and  inquired  the  destination  of  the  ship,  and  on  being     ALBANY, 
told  that  she  was  bound  to  St.  Sebastians,  they  directed  her   •A.ugust,  1813. 
sails  to  be  loosened  ;  but  being  three  or  four  leagues  from  land  ^"^doval^^ 
they  said  the  ship  could  not  reach  St.  Sebastians  that  night,  v. 

but  must  be  kept  under  easy  sail.    The  launch  returned  to  the  ^^^'  '"•*  ^' 
shore ;  and  after  sunset,  being  about  two  leagues  from  shore  master,  and  8 
and  about  four  leagues  from  St,  Sebastians,  another  launch,  men    put    on 
which  was  a  privateer  under  French  colors,  made  towards  the  IhTveMd^Sto 
ship,  fired  two  guns,  and  ordered  the  master  of  the  Eagle  to  Port  Passage, 
lower  the  main-topsail.     The  launch  carried  between  forty  and  c^omj^ifcd  '*'" 
fifty  men,  and  was  armed  with  two  swivels  and  a  number  of  perform   quar- 
muskets.     She  boarded  the  Eagle,  and  on  being  informed  that  Say^when  teJ 
she  was  from  Philadelphia,  bound  to  St,  Sebastians,  they  hatcilcs    were 
took  possession  of  the  ship,  numbered  the  letters  and  papers  ^^^  consul^ 
of  the  ship,  put  them  into  a  bag,  which  they  sealed  and  deliv-  and  the  master 
ered  to  the  prize  master,  who,  with  eight  men,  remained  on  orLlerZ^'K 
board  the  Eagle,  saying  they  belonged  to  a  French  privateer  Sebastians; 
called  the  ^Marshall  Monsell,  Magnue  commander.      The       [*  279] 
prize  master  toek  the  clearance  of  the  ship  and  ordered  her  to  ^^^  some  time 
Port  Passage,  and  on  the  morning  of  the  13th  January,  she  pilot  ^d  c^Tw 
arrived  at  the  mouth  of  the  river,  where  she  was  compelled  to  were   put    on 
perform  quarantine  for  eight  days,  during  which  time  the  prize  vessel  ^nt  to 
master  and  his  crew,  and  two  or  three  soldiers  from  the  shore,  Bayo/mc, where 
remained  on  board.     On  the  21st  January  she  was  moved  leqaesteredawd 
higher  up  the  harbor ;  on  the  22d  January  the  master  of  the  afterwards  lan- 
Eagle,  supercargo,  and  crew,  were  separately  examined,  and  theF^^^u^gov- 
the  master  and  supercargo  ordered  to  St.  Sebastians,    On  the  eminent     and 
23d  the  prize  agent  and  French  consul  came  on  board  and  EcVtores?  ??»is 
sealed  the  hatches,  and  the  prize  master  and  agent  of  the  pri-  was  held  to  be 
vateer  went  to  St,  Sebastians  and  delivered  the  ship's  papers  ctrp«ttrV**"an5 
and  logbook  to  the  French  consul,  who  opened  them.     The  ?ot  by  seaure 
master  of  the  Eagle  demanded  the  restoration  of  the  papers,  ^  ^^ 
which  the  consul  refused,  saying,  the  papers  must  be  sent  to 
the  minister  at  Paris.     On  the  3d  June,  1810,  a  pilot  and 
French  crew  were  put  on  board  the  Eagle,  who  carried  her  to 
Bayonne,  where  the  cargo  was  placed  under  sequestration, 
and  about  two  months  after,  was  landed  by  order  of  the  French 
government,  and  put  in  the  public  stores,  and  was  not  released 
when  the  master  left  Bayonne,  in  April,  181 1,  to  return  to  the 
United  States. 

Several  vessels  brought  to  in  the  same  manner  as  the  Eagle 
was,  and  others  who  voluntarily  arrived  at  Port  Passage,  as 
well  as  at  St.  Sebastians,  were  detained  by  order  of  the  French 
government,  and  sent  to  Bayonne. 

The  master,  on  his  cross  examination,  stated  that  during  the 
first  three  weeks  after  his  arrival  at  Port  Passage,  he  supposed 
the  vessel  and  cargo  were  detained  by  the  privateer,  when  he 
was  informed  she  was  detained  by  order  of  the  French  govern- 
ment ;  yet  he  still  expected  to  make  a  compromise  with  the 
owners  of  the  privateer. 

Colden,  for  the  plaintiff,  contended,  that  the  evidence  clearly 
proved  a  capture  on  the  high  seas,  and  not  a  seizure  in  port ; 
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but  admitting  there  was  seizure  afterwards,  in  port,  it  was  not 
for  any  cause  that  would  affect  the  plaintiff's  right  of  aban- 
donment, on  the  ground  of  the  previous  capture.  The  vessel 
was  never  restored  after  the  capture.  The  subsequent  seizure 
was  not  a  seizure  by  government,  in  the  usual  acceptance  of 
the  term.  It  is  well  known  that  the  government  of  France 
takes  possession  of  all  prizes  brought  into  their  ports.  The 
Eagle  was  not  *sei^  for  a  breach  of  any  of  the  laws  of  trade, 
but  was  taken  possesnon  of  as  a  prize  made  by  French  sub- 
jects. 

WeUs^  contra.  To  ^ve  a  right  to  recover  on  this  policy  on 
the  ground  of  capture,  the  capture  must  continue  six  months 
after  notice  to  the  company ;  for  if,  in  the  mean  time,  the  de- 
tention under  the  capture  should  cease,  no  right  of  abandon* 
mont  would  accrue  to  the  plaintiff.  We  contend,  that  on  the 
arrival  of  the  vessel  at  Port  Passage,  she  was  seized  by  order 
of  the  French  government,  and  there  was  an  end  to  the  cap- 
ture. If  so,  the  loss  was  not  in  consequence  of  the  capture, 
but  of  the  seizure.  As  soon  as  the  Eagh  arrive  at  the  mouth 
of  the  harbor,  soldiers  were  put  on  board,  and  continued  on 
board  during  the  quarantine,  the  prize  master  only  going  on 
board  occasionally.  The  hatches  were  sealed  by  the  French 
consul.  On  the  dd  of  June  she  was  sent,  by  order  of  the 
French  government,  with  a  French  crew  and  pitot,  not  with 
any  persons  belonging  to  the  privateer,  to  Bayonne ;  and  there 
the  cargo  was  taken  and  a  part  sold  by  order  of  the  govern- 
ment, and  the  residue  kept  in  the  public  stores.  Other  vessels 
which  arrived  voluntarily  at  Port  Passage,  as  well  as  at  St. 
Sebastians,  were  detained,  and  their  cargoes  seized  in  the 
same  manner.  Three  weeks  after  the  first  capture,  or  deten- 
tion, the  vessel  was  seized  by  the  officers  of  the  government, 
and  a  new  cause  of  detention  arose,  and  the  original  capture 
ceased.  This  seizure  in  port  was  not  the  consequence  (MT  the 
first  capture,  for  if  the  Eagle  had  voluntarily  entered  tlie  port, 
the  seizure  would  equally  have  existed.  The  capture  here  was 
neither  the  proximate  nor  remote  cause  of  the  loss ;  since,  if 
there  had  been  no  capture,  there  would  have  been  a  seizure, 
tf  there  is  a  proximate  and  efficient  cause  of  loss,  that  abscH-bs 
all  inquiry  as  to  any  previous  loss,  unless  it  be  total,  and  au- 
thorizes an  abandonment.!  The  word  port  is  not  to  be  con- 
fined, in  this  case,  to  the  port  of  detention.^ 

Per  Curiam.  The  only  question  in  this  case  is,  whether 
the  loss  was  by  capture,  or  by  seizure  in  port.  If  by  the  former, 
the  underwriters  are  liable  ;  if  by  the  latter,  they  are  not,  as 
they  assume  no  risk  in  port,  but  sea  risk.  In  whatever  point 
of  light  the  first  boarding  of  the  Eagle  is  to  be  viewed,  there 
can  be  little  doubt  but  the  same  must  be  deemed  a  capture. 
This  will  appear  manifest  from  a  brief  statement  of  facts.  She 
was  about  two  leagues  from  kmd  when  boarded  by  a  launeh 
from  the  shore,  with  *forty  or  fifty  men  on  board,  armed  with 
two  swivels,  and  a  number  of  muskets ;  after  bavijig  fired  two 
guns,  and  ordered  the  master  to  bring  to  his  vessel,  tb^y  took 
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possession  of  the  ship,  pot  a  prize  tnastet  on  board,  and  sent  Albany* 
her  into  Part  Passage,  wheire  she  was  compelled  to  perform  a  ,^^^J^^ 
quarantine  of  eight  days,  after  which  a  prize  agent  and  French  hsseick 
consul  went  on  board,  and  sealed  her  hatches.  The  master 
and  supercargo  were  sent  to  St.  Seba^ians.  Some  time  after, 
a  pilot  and  French  crew  were  put  on  board  the  ship,  and  she 
Was  sent  to  Bayonne,  The  cargo  was  placed  under  seques- 
tration, and  remained  on  boaird  the  vessel  for  about  two  months, 
when  it  was  landed  by  order. of  the  French  government,  and 
placed  in  the  public  stores.  If  the  taking  possession  of  the 
vessel  in  this  manner  is  to  be  deemed  a  capture,  and  of  which 
there  can  be  no  doubt,  the  subsequent  proceedings  against  her 
or  the  cargo  are  totally  immaterial,  if  she  was  never  released 
from  the  capture.  Admitting  that  the  proceedings  after  her 
being  carried  into  Port  Passage  are  to  be  deemed  a  seizure 
bi  port,  it  will  not  discharge  the  underwriters.  The  capture 
was  so  fer  a  total  loss  as  to  justify  an  abandonment ;  and  unless 
released  or  restored  before  such  abandonment,  the  rights  of 
the  parties  were  fixed,  and  it  is  immaterial  what  further  perils 
awaited  the  property.  These  inquiries  belong  to  the  under- 
writers in  whom  the  residuary  interest  is  vested.  This  was 
the  doctrine  of  this  court  in  the  case  of  Schieffelm  v.  iVctp- 
York  Ins.  Co.  (9  Johns.  Rep.  2^.)  That  the  vessel  never 
was  discharged  from  the  capture,  nor  restored  to  the  master, 
before  she  was  taken  into  possession  by  the  officers  of  the 
French  government,  is  very  evident  from  the  case.  It  is, 
therefore,  a  clear  case  of  a  total  loss  by  capture,  and  the 
plaintiff  i$  entitled  to  judgment  accordingly. 

Judgment  for  the  plaintiff. 


Herrick  against  Lapham. 

THIS  was  an  action  of  slander.  The  cause  was  tried  be 
fore  Mr.  Justice  Yates,  at  the  Dutchess  circuit,  in  September, 
1812.  The  declaration  stated  that  the  plaintiff  was  a  mer- 
chant and  trader,  (fee.  That  on  the  2!st  June,  1811,  the 
defendant  said  of  him  to  *one  MoseS  Tallmadge,  in  the  hear- 
ing of  him  and  others,  "  he  (meaning  the  plaintiff)  is  in  gaol, 
and  you  will  lose  the  debt  he  owes  you.'^  And  also,  that  on 
the  same  day,  the  defendant  said  to  the  said  Tallmadge,  and 
in  the  hearing  of  others,  "  he  (the  plaintiff)  is  a  bankrupt,  and 
unable  to  pay  his  debts.'*  And,  again,  on  the  20th  December, 
1811,  the  defendant  said  of  the  plaintiff,  "he  is  a  bankrupt 
and  unable  to  pay  his  debts ;  I  know  that  he  owes  one  man  on 
Long  Island  37,000  dollars."  And  again,  "  he  (the  plaintiff) 
IS  broke,  and  his  store  shut  up,  and  he  is  on  the  limits.''  The 
plaintiff  alleged  the  words  to  be  spoken  maliciously  and  false- 
ly, and  that  by  reason  of  speaking  the  said  words,  he  had 
been  much  injured  and  hurt  in  his  good  name,  credit,  and  re- 

(a)  Vide  Tobias  v.  Harland,  4  Wend.  Rep,  537.  Demurest  r.  Haring,  6  Cow.  Kep. 
76.    ATtdrewi  v.  Van  Duxer,  11  Johns.  Rep.  38. 


Ii  actions  of 
sUnder,  where 
the  words  are 
not  actionable 
of  themselves, 
the    proof    of 

[  *  282  ] 

damag^emustbe 
confined  to  the 
particular  dam- 
age alleged  in 
the  declaration. 
The  {)Iaintiff 
cannot  give  evi 
dencc  of  a  gen 
eral  loss  of  rep- 
utation by  rea- 
son of  the  slan- 
der.(a) 
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potation,  and  had  been  suspected  of  dishonesty  and  bank- 
ruptcy, &c.,  and  that  by  reason  of  speaking  the  said  words, 
several  merchants  and  traders  in  the  city  of  JVeti?-rori,  of 
whom  the  plaintiff  had  been  accustomed  to  purchase  large 
quantities  of  goods  on  credit,  to  wit,  Johnston  fy  Halstead, 
and  others,  (naming  them,)  had  discontinued  all  further  deal- 
ings with  the  plaintiff,  and  had  refused  to  give  him  any  furthei 
credit;  and  also  that  divers  persons  (naming  them)  had  refused 
to  sell  him  produce,  &c.  and  the  directors  of  the  banks  (nam- 
ing them)  had  refused  to  discount  his  notes,  or  continue  the 
credit  before  given  to  him.  And  that  other  persons  (naming 
them)  of  whom  he  had  been  accustomed  to  borrow  large  sums 
of  money,  had  refused  to  trust  him,  &c. 

On  the  trial,  after  the  plaintiff  had  produced  several  wit- 
nesses to  prove  the  words  spoken  by  the  defendant,  A.  Wheeler, 
a  witness  sworn  on  his  part,  was  asked  by  the  counsel,  if  in 
consequence  of  the  report  circulated  by  the  defendant,  the 
plaintiff  had  not  sustained  a  general  loss  of  reputation,  and 
suffered  material  injury  in  his  credit  ?  This  evidence  was  ob« 
jected  to  by  the  defendant's  counsel,  but  the  objection  was 
overruled  by  the  judge.  The  witness  stated  that  the  plaintiff 
was  a  merchant  and  in  good  credit,  until,  in  the  summer  of 
181 1,  his  credit  was  much  injuretl  among  the  people  in  AmB" 
nia,  where  he  lived,  in  consequence  of  a  report  that  he  was 
broke,  &c.  Several  witnesses  testified  as  to  the  special 
damages,  arising  from  the  words  as  siSxted  in  the  plaintiff's 
declaration.  A  witness  was  asked  what  were  the  profits  of  the 
plaintiff's  business  up  to  the  year  1811,  as  appearing  from  his 
books.  This  evidence  was  objected  to,  but  admitted  by  the 
judge  to  show  the  extent  of  the  plaintiff's  business  as  a  mer- 
chant ;  and  it  was  proved  *that  for  four  years  previous  to  the 
spring  of  1811,  the  average  annual  profits  of  the  plaintiff's 
business  was  6,567  dollars. 

The  judge^  in  his  charge  to  the  jury,  stated  that  the  plain- 
tiff, on  the  evidence,  was  entitfed  to  recover,  but  that  the 
amount  of  damages  was  a  matter  for  their  determination; 
that  the  plaintiff  had  proved  a  general  loss  of  credit,  and 
special  damages  in  some  of  the  cases  laid  in  the  declaration^ 
and  that  if  the  jury  were  convinced  by  the  evidence,  that  such 
general  loss  of  credit  and  the  special  damages  arose  from  the 
defendant's  speaking  the  words  in  question,  they  should  take 
them  into  consideration  in  making  up  their  verdict,  otherwise, 
not.  The  jury  found  a  verdict  for  the  plaintiff  for  five  hun- 
dred dollars. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial:  because,  1.  The  judge  admitted  improper  evidence; 
2.  Because  he  misdirected  the  jury ;  3.  Because  the  ver- 
dict was  against  evidence;  4.  Because  the  damages  were 
excessive. 

D.  RuggleSy  for  the  defendant.  The  judge  admitted  evi- 
dence of  damages  arising  from  a  general  loss  of  credit,  or  gen- 
eral damages.  The  witness  might  as  well  have  been  asked  to 
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S've  his  opinion  how  much  damages  the  plaintiff  had  sustained.     ALBANY, 
eneral  damages  are  such  as  the  law  implies  as  arising  from   August,  i  sis. 
the  injury  sustained.    Special  damages  are  not  implied  by  law,  "^ 
but  are  such  as  in  fact  have  happened.     The  special  damage 
must  be  particularly  stated  in  the  plaintiff's  declaration,  other- 
wise he  cannot  give  evidence  of  it.     If  so,  the  damage  must 
be  proved  as  laid.f     And  the  particular  damage  for  which  the     t  i  Chuty's 
plaintiff  proceeds,  must  be  the  legal  and  natural  consequence  ^a^J^ln. 
of  the  words  spoken.J     Where  an  action  is  brought  for  words  6.  Bvii.  N.  P. 
not  actionable  in  themselves,  but  it  is  necessary  to  allege  par-  ^'j  j   chuty*s 
ticular  damage,  no  evidence  is  admissible  except  to  show  the  Pi.s&8.SEast, 
particulai-  damage  laid  in  the  declaration.     If  the  jury  are  to  p^f  fgj*  % 
give  the  particular  damage  proved,  and  also  for  the  general  Esp'.Rep.  120. 
damage,  the  plaintiff  will  recover  double  damages. 

T.  A,  Emmet y  contra  Where  a  wrong  has  been  done,  the 
law  implies  simply  the  fact  of  damage,  not  the  extent  or  quan- 
tum, of  that  damage,  which  must  be  shown  by  evidence  In. 
case  of  an  assault,  the  law  infers  damage  ;  but  the  plaintiff  may 
prove  the  circumstances  under  which  the  assault  was  made, 
to  assist  the  jury  in  ascertaining  the  amount  of  the  damage. 
There  is  no  danger  of  the  jury  giving  double  damages.  The 
evidence  *is  merely  to  assist  them  in  ascertaining  the  damage  [  *284] 
really  sustained  by  the  injury  of  which  the  plaintiff  complains. 
The  jury  are  not  to  be  confined  to  the  damage  which  is  the 
direct  and  immediate  consequence  of  the  act  The  defend- 
ant must  answer  for  all  the  consequences  of  his  own  illegal 
conduct. 

It  was  matter  of  inference  for  the  jury,  whether  damage  was 
the  consequence  of  the  reports  propagated  by  the  defendant. 
A  judge  is  bound  only  to  state  the  law  to  the  jury.  He  may 
give  his  opinion  as  to  inferences  from  facts,  but  he  is  not  bound 
to  do  so.     The  charge,  however,  was  correct. 

P.  Ru^gles,  in  reply,  observed,  that  the  plaintiff  could  not 
first  prove  special  damages  from  the  particular  slander,  and 
then  show  a  general  loss  of  reputation  as  a  ground  of  damage. 
A.  is  not  to  be  made  answerable  for  the  slanders  propagated 
by  J?.,  C.  and  D,  Speaking  the  words  by  a  single  individual 
does  not  amount  to  a  general  slander.  A  general  loss  of  rep- 
utation can  never  be  proved  as  a  fact. 

Per  Curiam,  The  verdict  in  this  case  must  be  set  aside 
and  a  new  trial  awarded,  on  the  ground  that  the  plaintiff  was 
permitted  to  inquire  of  witnesses  whether  he  had  not  sustained 
a  general  loss  of  reputation,  or  suffered  a  material  injury  in  his 
credit,  in  consequence  of  the  reports  circulated  by  the  defend-  . 
ant.  This  inquiry  was  illegal.  When  words  are  not  actiona- 
ble, unless  special  damages  are  alleged,  the  proof  of  damages 
must  be  confined  to  those  laid  in  the  declaration.  And  if  the 
words  are  actionable,  the  law  implies  damages,  the  extent  of 
which,  in  either  case,  is  to  be  judged  of  by  the  jury  from  the 
facts  proved,  the  circumstances  and  aggravation  attending  the 
uttering  the  slanderous  words.  To  call  upon  witnesses  to  tay 
whether  a  party  has  not  sustained  or  suffered  a  material  injury 
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ALBANY,  by  reason  of  the  slander,  is  asking  theii*   opinion  only,  ancf 

^^^5;;;^^^^^^  putting  them  in  the  place  of  the  jury,  to  draw  conclusions 

FeRRis  ftom  the  facts  proved  in  the  cause.     This  cannot  be  admitted. 
V.  New  trial  granted. 


Paris. 


[*285]  ^Ferris  agcmst  Paris  and  others. 

A  factor  or  THE  plaintiff,  a  naerchaat  residing  at  New-  York,  consiga* 
prSL^^^  *h^  «d  g<>od8  to  the  defendants,  merchants  at  Martinique.  The 
principal  of  the  plaintiff  brought  an  action  of  d/ssumpsit,  to  recover  of  the  de- 
consi«!e/°**to  fendants  tte  proceeds  of  the  goods  so  consigned.  The  cause 
him,  may  waji  was  tried  at  the  sittings  in  New-  York,  the  10th  of  November ^ 
Ject"nfas  t  1812,  before  Mr.  Justice  Spencer. 

the  mode  of  re-      The  plaintiff  gave  in  evidence  the  account  of  sales  of  th6 

pr"cefdi!'\"nd  S^^ds  rendered  to  him  by  the  defendants,  dated  at  Martinique^ 

IS  not  liibioto  the  20th  of  January,  1809,  the  net  proceeds  being  6,260 

rdefauu"'on'T!i]  livres.     On  the  29th  of  April,  1809,  the  defendants  wrote  to 

part,  in  remit-  the  plaintiff,  enc^sing  the  account  of  sales,  and  saying  thej 

til?  %rSceeI  ^^^  requested  their  friend  in  New-York  to  settle  the  amount 

a^ewdiii^     to  with  him ;  but  that  in  case  such  an  arrangement  should  not 

WsprbciMi  (a)  ^^  "^adoj  they  requested  the  plamtiff  to  value  upon  them  for 

the  sum,  or  give  them  orders  on  the  subject.     On  the  11th 

of  June,  1810,  the  defendants  again  wrote  to  the  plaintiff, 

stating  that  ''in  conformity  to  his  request,"  they  had  been 

looking  out  for  English  government  bills,  to  remit  the  sum, 

but  had  not  been  able  to  (procure  any  for  so  small  an  amount ; 

and  that  they  could  find  no  bilk  on  the  United  States ;  they, 

therefoire,  request  the  plaintiff  to  draw  upon  them  at  si^hl, 

and  that  due  honot  should  be  paid  to  his  draft ;  or,  if  he  wish- 

ed  bills  of  individuals  on  the  EmgUsh  government,  ^they  would 

imntediately  remit  some  of  approved  credit.     It  appeared  that 

there  tvas  a  loss  on  remittances  from  Mdrtinique  to  Nem-^ 

York,  of  teh  or  twelve  per  cent.,  aild  that  it  was  very  difficult 

to  get  funds  from  Maftinique,  and  that  the  general  practice 

was  for  the  eonsignot  to  direct  the  mode  of  remittance. 

Pc&is,  one  of  the  defendants,  being  arrested  in  New-York^ 
in  this  suit,  offered  to  pay  the  [Jaintiff,  if  he  would  deduct  tea 
percent.,  which  was  refused. 

A  verdict  wits  taken  for  the  pkdntiff,  for  the  whole  amount 
of  the  net  pi'oe^eds,  with  interest,  subject  to  the  opinion  of 
the  court  oh  a  case  containing  the  above  facts.  It  was  agreed, 
that  if  the  court  should  be  of  opinion  that  the  plaintiff  was 
entitled  to  recover  the  whole  sum,  the  verdict  was  to  staad ; 
if  for  a  less  sum,  ii^gment  was  to  be  entered  accordingly ;  but 
[  ^  286  ]  if  the  court  should  %e  of  opinion  that  the  plaintiff  could  not 
recover  in  this  action,  then  a  judgment  of  nonsuit  was  a  be 
entered* 

f^Anthon,  for  the  plaintiff. 
'  T.  jL.  Ogdeny  contm. 

(a)  Severic&v,  Meigs,  1  Cow,  Rep*  645. 
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Per  Curiam.  The  plaintiff  consigned  goods  to  the  defend- 
ants, who  were  merchants  residing  at  Martinique,  and  the 
ffoods  were  sold  by  the  defendants  for,  and  on  account  of,  the 
plaintiff,  in  January,  1809.  In  April  following,  the  defend- 
ants wrote  to  the  plaintiff,  and  remitted  to  him  the  account 
of  sales,  and  authorize  him  to  value  on  them  for  the  amount. 
Of  give  orders  upon  the  subject.  The  plaintiff,  instead  of 
drawing  upon  them  for  the  balance  of  the  account,  requests 
them  to  procure  English  government  bills  to  remit.  The 
defendants,  in  their  letter  of  June,  1810,  say  that  they  have 
not  been  able  to  procure  any,  and  again  authorize  the  plaintiff 
to  draw  on  them,  and  his  draft  shall  meet  due  honor;  and  they, 
also  offer  to  procure  him  bills  of  individuals  upon  the  English 
government.  It  was  also  proved  that  there  was  a  discount 
of  from  ten  to  twelve  and  a  hsif  per  cent.,  on  remittances  from 
Martinique  to  Neic-York,  and  that  by  the  usage  of  trade  the 
consignee  was  to  receive  instructions  as  to  the  mode  of  remit- 
tance. Before  there  had  been  any  default  or  laches  shown, 
on  the  part  of  the  defendants,  and  after  repeated  offers  on 
their  part  to  pay  or  remit  according  to  order,  the  plaintiff  com- 
menced his  suit.  The  defendants,  in  the  character  of  con- 
signees or  factors,  were  bound  to  pursue  the  directions  of  their 
principal  and  after  apprizing  him  of  the  sale,  to  wait  for  those 
directions.  Until  a  default  on  their  part,  they  were  not  liable 
to  an  action ;  and  to  support  the  action  in  the  present  case, 
would  be  against  the  policy  and  usage  of  trade,  as  well  as 
against  justice  and  good  faith.  If  we  Were  so  to  deal  with 
foctors,  we  should  soon  put  an  end  to  the  practice  of  employ- 
ing them.  Judgment  of  nonsuit. 


ALBANY, 

August,  1815. 


*Babcock  against  Gill  and  Gill. 

THIS  was  an  action  of  trtmer,  for  eleven  barrels  of  pearl 
ashes.  The  cause  was  tried  at  the  Chenango  circuit,  the  18th 
of  ^temher,  1812,  before  Mr.  Justice  Van  Ness,  when  a  ver- 
dict was  taken  for  the  plaintiff,  for  one  hundred  and  twenty 
dollars  and  sixty-five  cents,  subject  to  the  opinion  of  the  court 
on  the  following  case  ; 

In  March,  1811,  a  contract  was  made  between  the  plaintiff 
and  one  5.  Howard,  by  which  the  plaintiff  agreed  to  furnish 
Baward  with  a  quantity  of  bladk  salts,  which  Howard  was  to 
Work  into  pearl  ashes,  at  the  works  of  one  Whitney,  which 
Howard  had  hired  for  that  purpose.  The  pearl  ashes  so  to  be 
made  by  Howard,  from  the  salts  so  furnished  and  provided  by 
the  plaintiff,  were  to  be  carried  by  the  plaintiff  to  market  and 
sold,  and  after  deducting  the  expenses  of  the  black  salts,  trans- 
portation to  market,  storage  and  other  charges,  the  net  pro- 
ceeds were  to  be  carried  by  the  plaintiff  to  the  credit  of  How- 
ard, who  was  at  that  time  indebted  to  the  plaintiff  for  more  tb*- 1 
one  hundred  and  fifty  dollars. 

The  plaintiff  provided,  at  different  times,  a  large  quantity  of 
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A,  delivered 
a  qaantity  of 
black  salts  to 
B.  to  be  manu- 
factured into 
pearl  asJies,  for 
A.f  and  after 
the  ashes  were 
made  and  put 
into  barrels, 
they  were  roll- 
ed out  into  the 
highway,  by 
B.y  as  belong- 
ing to  the  plain- 
m.  And  B, 
afterwards,  be- 
fore they  were 
removed,  sold 
them  to  C,who, 
before  the  pur- 
chase was  con- 
cluded, was  in- 
formea  by  A. 
of  his  claim  to 
the  ashes.  In 
an  action  of 
trover   brought 
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ALBANY,  black  salts,  which  he  delivered  at  the  place  appointed,  for  Houh 
Angast,ji8i3^  ^^j  to  manufacture  into  ashes.  Howard  also  brought  to  the 
same  place  some  black  salts  to  manufacture  for  himself  The 
salts  of  the  plaintiff  were  kept  separate  and  distinct  from  the 
other,  except  once,  when  a  part  became  accidentally  mixed, 
by  A.  against  Howord  Worked  up  a  quantity  of  nitre  belonging  to  him  with 
a,  who  had  the  salts  of  the  plaintiff.  After  the  pearl  ashes  were  made,  he 
verte/the  ashes  ^old  as  much  of  them  as  he  supposed  would  reimburse  himself 
to  his  own  for  the  nitre  so  used  in  making  the  plaintiff's  ashes.  As  the 
hdd,  that  ^he  ^tshes  worc  made,  he  put  them,  from  time  to  time,  in  barrels, 
property  in  the  and  roUcd  them  out  of  the  manufactory  into  the  common  high- 
rn^j.,'^that"^^  way,  to  the  number  of  about  thirty-five  barrels,  exclusive  of 
was  the  servant  thosc  SO  sold  by  him.  The  casks  were  chiefly  furnished  by  the 
\n  m^lfaltuT-  plaiutiff,  and  a  few  by  Howard.  The  ashes  so  rolled  into  the 
iug  them;  and  highway  wcrc  covcrcd  and  kept  separate  from  the  rest.  When 
S^to  c.  was^a  ^^^  barrels  of  ashes  were  rolled  into  the  highway,  Howard  said 
wrongful  con-  they  Were  the  plaintiff's ;  and  the  plaintiff  was  present,  at  differ 
property °^  ^of  ^^^  timcs,  whcu  they  were  so  rolled  away,  and  Howard  con 
Ma)  versed  with  him  about  them,  as  if  they  belonged  to  the  plain- 

tiff. Howard  told  him  he  might  take  them  away  at  any  time. 
[  *  288  ]  The  plaintiff  accordingly,  at  different  *times,  took  away  the 
ashes,  except  eleven  barrels,  being  the  property  in ,  question, 
which,  about  the  1st  of  JwZy,  1811,  remained  in  the  place 
where  they  were  so  put  by  Howard.  At  this  time,  a  dispute 
arose  between  the  plaintiff  and  Howard,  who  afterwards,  on 
the  same  day,  sold  the  ashes  in  question  to  JB.  Whitney,  in  pay- 
I  ment  of  a  debt.     On  the  1 1th  of  July,  while  the  ashes  remain- 

ed in  the  place  where  they  were  so  put  by  Howard,  Whitney 
sold  the  ashes  to  the  defendants,  in  payment  of  a  debt  due  from 
him  to  them,  and  they  were  to  allow  to  Whitney  the  net  pro- 
ceeds ;  and  the  defendants  afterwards  sold  and  converted  the 
ashes  to  their  own  use.  It  was  proved  that  while  Tl^itney  and 
one  of  the  defendants  were  bargaining  about  the  ashes  in  ques- 
tion, and  before  they  were  actually  sold,  the  plaintiff  interposed, 
and  informed  one  of  the^  defendants  of  his  claim  to  the  ashes. 

It  appeared  that  in  manufacturing  black  salts  into  pearl  ashes, 
the  substance  or  chymical  properties  of  the  alkali  were  not  ma- 
terially changed. 

The  cause  was  submitted  to  the  court  without  argument. 
Per  Curiam.  1.  The  eleven  barrels  of  pearl  ashes  were  the 
property  of  the  plaintiff  when  they  were  rolled  into  the  high- 
way by  Howard.  They  were  made  by  him  from  the  black 
salts  furnished  by  the  plaintiff,  and  were  made  and  delivered 
according  to  contract.  Howard  acted  as  the  servant  or  agent 
of  the  plaintiff,  in  the  manufacture  of  the  ashes  from  the  salts 
furnished  by  the  plaintiff  under  the  contract ;  and  the  property 
of  the  ashes,  when  so  made  and  put  into  the  highway,  was  in 
the  plaintiff*,  and  so  it  was  understood  and  admitted  by  Howard. 
On  that  point,  there  cannot  exist  a  doubt.  The  delivery  into 
the  street  was  tantamount  to  a  delivery  to  the  plaintiff,  and  it 

(a)  Brown  v.  Sax,  7  Cow.  Rep.  59.  95. 
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^TBs  SO  understood  as  to  the  residue  of  the  ashes  which  were    Albany, 
carried  away  by  the  plaintiff.  August^^s. 

2.  The  sale  to  Whitney  was  then  a  wrongful  conversion  of 
the  plaintiff's  property,  and  did  not  work  a  change  of  title.  And 
whatever  respect  the  court  might  be  disposed  to  pay  to  a  de- 
fective derivative  title  to  chattels,  after  several  bona  fide  trans- 
fers, yet  here  the  defendants  purchased  the  ashes  of  Whitney, 
with  notice  of  the  plaintiff's  claim.  The  plaintiff  is,  therefore, 
entitled  to  judgment.  Judgment  for  the  plaintiff. 


*  Kennedy,  survivor,  &c.  against  Strong.  [*289] 

THIS  was  an  action  of  trover,  for  four  cases  and  a  bale  of  In  an  action 
hosiery.  The  declaration  was  in  the  usual  form.  The  defend-  defenda^mihe 
ant  pleaded,  I.  Not  guilty,  with  notice  of  his  discharge  under  same  plea  piea- 
the  insolvent  act;  2.  That  the  defendant  and  one  Davis  were  jjf^^  thTgiocts 
copartners  in  trade,  and  the  plaintiff  and  his  deceased  partner,  were  sold  by 
Stayley,  in  his  lifetime,  &c.  as  copartners  in  trade,  by  a  con-  p[ai^\iff°^  ©n 
tract  in  writing,  consigned  to  the  said  Strong  Sf  Davis,  as  commission, 
partners,  certain  goods,  to  wit,  four  cases  and  one  bale  of  ho-  5efend!»t'  w^a 
siery,  to  sell  for  the  account  of  the  plaintiff  and  his  partner ;  discharged  ua- 
that  the  goods  came  to  the  possession  of  the  defendant,  as  one  ^®[  J^®  *°CM^i 
of  the  firm  of  Strong  8f  Davis,  and  that  he  sold  them,  as  one  special"  demur- 
of  the  said  firm,  according  to  the  instructions  of  the  plaintiff  he^a^^^ad*^" 
and  his  partner,  in  the  Island  of  Cuba ;  and  that  the  defend-  duplicity. 
ant,  afterwards,  being  an  insolvent  debtor,  within  the  meaning  ant  pfeads'spe- 
of  the  act  passed  the  3d  April,  1811,  and  being  prosecuted  by  dai^  what  a- 
civil  process,  &c.,  presented  his  petition  to  the  recorder  of  Netv-  "*®""*^,  }^  **l® 

-rr     r    o  i«i  io  irkiT^  f         -,  r-xt -,     o  general  issue,  it 

York,  &c.,  was  discharged,  &c.  on  the  3d  December,  1811,  &c.,  is  bad  on  aspe- 
settinff  forth  the  discharge  verbatim.     The  defendant  averred  l^^.  ^««»""e'' 

,  ?  ,  •  »  •       1        1      1         •  1  as  m  an  action 

that  the  goods  mentioned  m  the  declaration  were  the  same  as  of  trover,  where 
those  sold  by  the  defendant,  &c.  IllL^^:?^''''1w 

_     __,       .J         ,  .',         .-  ,  .  -         pleaded       that 

3.  The  like  plea,  stating  that  the  goods  were  consigned  to  the  goods  were 
the  defendant,  without  mentioning  his  being  copartner,  and  ^^^^^^  cTrde"*©? 
setting  forth  his  discharge  under  the  insolvent  act,  subsequent  the  plaintiff,  this 
to  the  consignment  and  delivery  of  the  goods  to  him.  washeld  to  a- 

__,  o  •«*  I  1         ii«ii  mount     to   tne 

There  were  special  demurrers  to  the  second  and  third  pleas,  general  is- 
The  causes  of  demurrers  assigned  were,  1.  That  the  matter  set  *'"^^"ciisehar<re 
forth  amounted  to  the  general  issue,  and  ought  not  to  have  been  under  the  insS- 
pleaded  specially ;  2.  Because  no  issue  could  be  taken  on  either  ^^^fg^iVL'^o 
plea,  being  double,  first  denying  the  conversion,  and,  secondly,  bar 'to  an  action 
setting  forth  the  defendant's  discharge  under  the  insolvent  act ;  ?/ a^^g^ha^^' 
and,  3.  Because  the  discharge  set  forth  is  no  bar  to  this  action,  Imdertheins'oi- 
which  is  founded  in  forf.  ^e^afn^ba^to 

Slosson,  in  support  of  the  demurrer.  When  the  defence  Sn  *  action'  Z 
consists  of  matter  of  fact,  amounting  to  a  denial  of  the  allega-  if^l^^^^l^l 
tion  of  the  plaintiff,  it  ought  to  be  given  in  evidence  under  the  goodsdeSvered 
general  issue,  and  if  specially  pleaded,  it  is  good  cause  for  a  ^^  ^>«»  *o  ^ 
special  demurrer.f    Now,  whatever  goes  to  show  that  there  ,Jl^I^/S^* 

*  '  '^  •     .  497,498,499. 

la)  Collet  V.  FlUm,  6  Cow.  Rep.  466. 
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ALBANY,  was  no  conversion,  amounts  *to  the  general  issttc,  for  it  is  a  com- 
A^^*J^^  plete  negation  of  the  tort.  If  the  goods  ^vere  sold  pursuant  to 
the  order  of  the  plaintiff,  there  was  no  conversion,  and  this 
might  be  given  in  evidence  under  the  general  issue.  The  spe- 
cial plea  ought  not  to  be  encouraged,  as  every  thing  which  goes 
•old  for  ac-  ^o  show  that  there  has  been  no  tort,  may  be  given  in  evidence 
count  of  the  under  the  plea  of  not  guilty,  which  is  the  proper  plea  in  trover. 
8ignor.(a)  ^°°  Ttovcf  is  an  action  arising  tx  delicto,  or  for  a  tortf  The 
\Hambh  v.  insolvcut  act  of  April,  1811,  {sess.  34.  c.  123,)  refers  only  tof 
m^' 375  ^i  debts  or  contracts,  express  or  implied.  In  Strong  v.  }Vhite,X 
Burr.  31.  it  was  cxprcssly  decided  that  the  act  did  not  extend  to  an  im- 

bL^gi'^^^^'  prisonment  for  torts.  Even  in  England,  under  the  bankrupt 
laws  of  that  country,  where  the  discharge  is  not  limited  in  its 
effect,  the  courts  have  decided  that  it  could  not  be  pleaded  to 
an  action  of  trover.  The  form  of  the  action  is  matter  of  sub- 
stance, and  courts  will  maintain  the  established  distinctions  be- 
i^  ^^Tjf^*  t^v^^^  ^^^  different  kinds  of  actions.<5> 

Rep.  457.  "'"*  Again,  the  plea  is  manifestly  bad  for  duplicity.  It  states  two 
distinct  and  independent  points  or  grounds  of  defence  :  1.  That 
the  goods  were  delivered  to  the  defendant  to  be  sold  on  com- 
mission ;  2.  That  the  defendant  has  been  discharged  under  the 
insolvent  act. 

/.  Strong,  contra.     Though  the  general  plea  of  not  guilty  is 
the  most  usual  plea,  yet  the  defendant,  admitting  the  property 
in  the  plaintiff,  may  plead  any  matter  which  justifies  the  con- 
version.    Special  pleas  of  justification  in  trover  are  frequently 
cf}^it'^^^  to  be  met  with  in  the  books. y 

1  Bos.  ^'p-uii.  A  plea  may  contain  several  matters  or  distinct  facts,  which 
TmoF^u^^^  make  but  one  defence.  Duplicity  is  where  distinct  matters 
str.  5.  Com.  which  dp  not  form  a  part  of  one  defence  are  put  in  issue.H  A 
c^^^*  ^'pi  ^^^^^  point  may  consist  of  several  matters  of  fact.ff 
489,  m  *  The  technical  objection  as  to  the  form  of  the  action,  is  not 
'SiBurr.B]6.  sufficient  to  prevent  the  discharge  from  bein^  a  bar.  lAvingS'- 
tt3  Caines*  ton,  J.,  in  the  case  of  Hatten  v.  i^eyer,1lX  disregards  this  tech- 
f^'^'iY^'  ^^f  nic^l  difficulty,  and  puts  it  on  the  ground  of  the  daira  being 
2028.  2  *  Mod',  susceptible  of  proof  before  the  commissioners  of  bankrupt ;  and 
^^li  Joi  ^^  ^^^^  ^^  down,  on  the  authority  of  the  English  decisions,  that 
fi^.  37.  D^*,  all  daims  may  be  proved  which  are  not  contingent,  or  which 

TermR^'695  ^^  ^^^  ^^^^^  ^^^^  ^"^'^  toTts,  OS  assault  and  battery,  slander, 

erm   ep.     .  ^,.ggp^gg  ^j^  j^nd,  in  which  the  damages  are  arbitrary  and  de- 

[  *  291  ]       pending  on  the  *judgment  and  discretion  o(  a  jury.     The  case 

of  Strong  V.  White  arose  on  an  action  for  a  libel,  and  it  is  not 

denied  that  in  such  an  action,  or  for  a  proper  tort^  the  discharge 

cannot  be  pleaded. 

Precedents  for  pleas  hke  the  one  in  question,  may  be  found 
M  ^*^mi  Pj*  ^  ^^®  books  of  entries.<^<5> 

i4S.  ^102.   pi]      P^  Curiam.     The  special  pleas  are  bad  on  this  special  de- 

144.  Cro.  EKz.  murref.     The  first  special  plea  is  double,  and  contains  distinct 

t3.      ^^'  ^^'  and  independent  matter,  viz.  a  sale  of  the  goods  by  order  of  the 

plaintiff^  and  a  discharge  under  the  insolvent  act.     The  plea  id 

bad,  on  special  demurrer,  in  another  respect.     It  amounts  to 

(a)  M'NdUyv.  Richardson,  4  Cow.  Rep.  &ft. 
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the  general  issue,  .and  though  the  old  books  contain  numerous  Albany, 
precedents  of  special  pleas  in  trover,  they  are  deservedly  dis-  ^^s^^^y  *8I3 
countenanced  in  modern  times,  as  leading  to  unnecessary  ex-  ^""jl^^^^^^ 
pense,  and  troublesome  prolixity.  The  defendant  could  avail 
himself,  under  the  general  issue,  of  the  matter  pleaded ;  and 
though  a  special  plea  in  trover  was  admitted  in  the  late  case  of 
Webb  V.  Fox,  (7  Term  Rep.  391,)  yet  Lord  Kenyon,  who  cea- 
aured  the  plea,  said  it  would  have  been  bad  on  special  demur- 
rer. The  last  objection  applies  equally  to  both  pleas,  but  the 
last  plea  is  bad  in  substance,  for  it  admits  that  the  goods  were 
consigned  to  the  defendant  to  be  sold  for  and  on  account  of 
the  plaintiff;  and  then,  without  stating  any  disposition  of  the 
goods,  sets  up  the  discharge  under  the  insolvent  act.  The  plea 
fidmits  that  the  defendant  took  the  goods  as  factor  or  trustee 
for  the  plaintiff,  and  such  property  does  not  pass  by  aissignment 
under  the  insolvent  act,  nor  will  the  discharge  affect  it.  The 
defendant  remains  equally  liable  as  trustee,  since,  as  before  the 
discharge.  -  (Kips  v.  Bank  of  New- York,  10  Johns»  Rep.  63.) 
The  first  plea,  so  far  as  it  sets  up  the  discharge,  and  the  second 
plea  of  the  discharge,  are  equally  bad,  because,  a  discharge  un- 
der the  insolvent  act  is  no  bar  to  an  action  of  trover,  which  is 
grounded  upon  a  tort  or  a  wrongful  conversion  of  the  plain- 
tiff's property.  The  same  rule  applies  to  a  case  of  bankruptcy 
in  England^  where  it  is  no  bar  to  an  action  of  trover,  though 
the  conversion  happen  before  the  bankruptcy.  {Parker  v. 
Norton,  6  Tern  Rep,  695.) 

The  plaintiff  is,  accordingly,  entitled  to  judgment  upon  both 
the  demurrers. 


*Jack8on,  ex  dem^  Bpwk:c,  agaimt  Uinmmn. 

THIS  was  aQ  action  of  ^jactm^ent,  tried  before  Mr.  Justice 
Thon^^soni  at  the  Green  circuit,  in  Augu^sty  1812.  The  plain- 
tiff clairped  title  to  a  lot  o£  lafid  in  the  village  of  Catskill,  which 
the  defeiMlanJ:  possessed,  as  tenant  to  John  Livingston.  The 
premises  had  been  sold  by  the  sheriff  of  Green,  by  virtue  of  an 
execution  issued  on  a  judgment  in  this  court,  entered  up  in 
1 792,  in  {k\QT  of  the  lessor  oif  the  plaintiff  against  Benan  Brock- 
way,  Burban  Brockway,  and  Gideon  Brockway,  in  which 
miit  Gideon  Brockw(ty  alone  was  arrested,  for  the  sum  of 
2,796  dollars  and  97  cents.  The  lessor  of  the  plaintiff  was  the 
purchaser,  and  the  sheriff's  deedlo  .him,  for  the  consideration 
of  five  dollars,  dated  21st  December,  1809,  was  produced  and 
read  in  evidence.  The  pl^inttf  also  ^ead  m  eyideoco  a  deed 
from  Elisha  Camp  and  his  wi(^,  d^ted  10th  May,  1790,  for  the 
consideration  of  two  hundred  and  seventy-five  pounds,  to  the 
Brockways  above-^iamed^  for  one  acre  of  land,  of  which  the 
premises  in  questioB  ^e  part,  The  lot  in  quesitioa  was  in  tbs 
possession  of  Gideon  Brockuiay,  in  1792,  and  Ml  to  him  ana 
(Uvision  between  him  and  the  other  two*  Jehn  Limngston, 
about  the  year  1800,  purchased  the  bt  of  Gideon  Brockvfay, 
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ALBANY,     and  it  has  since  been  held  by  the  tenants  of  Livingston.    Eli- 
•^^![^lr  ^^^  Camp  claimed  title  to  the  lot  under  the  Lindsley  patent, 
^"*^        ^  granted  the  22d  August,  1738.  and  built  a  house  on  the  lot 
in  1785. 

The  defendant  gave  in  evidence  the  Catskill  patent,  issued 
the  CaukUi^'  ^^^  ^^^  ApHl,  1688,  which  included  the  premises  in  question, 
tent,  of  1^,  A  map  of  that  patent,  made  in  1767,  was  produced.  A  regular 
fiSeas  M^dlr  partition  of  the  patent  among  the  several  proprietors  was  ad- 
and  better  title,  mittcd,  and  a  regular  deduction  of  title  from  the  proprietors  of 
x.^aving^pur-  '^^  No.  1 ,  in  the  7th  division  down  to  Livingston,  who  pur- 
chased from  chased  from  them,  for  a  valuable  consideration,  by  a  quit-claim 
L'^^s'el'iSn  deed,  dated  the  12th  June,  1804. 

under  his  title,  A  vcrdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
from  de^^  ^f  ^^^  court ;  and  it  was  agreed  that  if  the  court  should  be  of 
that  title  as  a-  Opinion  that  the  defendant  was  estopped  from  showing  a  title 
§ff"*^  ciafminff  ^^^^^  ^^^  CatsUll  patent,  judgment  should  be  entered  for  the 
under  the  same  plaintiff;  but  if  the  defendant  was  not  so  estopped,  then  judg- 
t»»J«-  («)  ment  should  be  entered  for  him. 

The  case  was  submitted  to  the  court  without  argument. 
[  *  293  ]  *Per  Curiam.     The  lessor  of  the  plaintiff  claims  title  to  the 

premises,  by  virtue  of  a  sale  under  a  judgment  against  Gideon, 
Brockway,  who  derived  his  title  from  one  Camp,  who  built  a 
house  on  the  premises  as  early  as  1785,  and  claimed  under  the 
Lindsley  patent  The  defendant  is  a  tenant  of  John  Living- 
ston, who  purchased  from  Brockway  subsequent  to  the  lien 
created  by  the  judgment,  and  entered  under  that  purchase; 
and  some  years  aflerwards,  took  a  quit-claim  deed  under  the 
Catskill  patent ;  and  now  sets  up  the  title  under  that  patent 
as  the  elder  and  better  title.  But  as  Livingston  came  in  un- 
der the  title  from  Brockway,  he  is  estopped  from  denying  that 
title  as  against  a  grantor  under  the  same  title.  It  cannot  be  a 
good  title  for  him  at  one  time,  and  not  a  good  title  at  another. 
He  cannot  be  permitted  to  gainsay  that  title  as  against  a  plain- 
tiff who  claims  under  the  same  title  by  a  prior  right.  Brack- 
way  himself  would  not  be  permitted  to  deny  his  own  title,  to 
the  destruction  of  the  claim  of  his  judgment  creditor ;  and 
Livingston,  the  purchaser  under  him,  cannot  be  in  a  better 
condition. 

Judgment  for  the  plaintifE 

(a)  Vide  Jackson>v.  Harper,  5  WenddPs  Rep,  346.    Jackson  v.  Murray.  12  /«*«»• 
Rep,  201.    Steoene  v.  Bteoena,  13,  Ibid,  316.    Jackson  v.  MUU,  Ibid,  433. 


E.  B.  Servan  Grangiac,  survivor,  &c.  against 

Arden. 

^\l^  Y  This  was  an  action  for  money  had  and  received  to  the  use 
Issentlar"  to  of  the  plaintiff,  to  recover  the  amount  of  the  money  drawn  as 
constitute  a  va-  a  prize  in  a  lottery.     The  cause  was  tried  at  the  sittings  in 

^ere  a  fa-  iVeto- Forft,  in  October,  1811,  before  Mr.  Justice  Van  Ness. 
ikket*b"^iot*      ^*  ^^  proved,  by  A.  Herring,  one  of  the  managers  of  the 
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Bims-house  lottery,  tliat  the  defendant  bought  several  tickets     albany, 
in  that  lottery,  one  of  which,  number  7,470,  drew  a  prize  of   August,  isia 
5,000  dollars,  which  he  paid  to  the  defendant,  about  the  year  ^^GRANGirc" 
1794,  or  before  1797.    The  ticket  was  lost  or  destroyed.    Soon       '^^J*'^^^ 
after  the  prize  was  drawn,  the  witness  congratulated  the  de-      Ardek. 
fondant  on  his  good  fortune,  and  the  defendant  replied  "  that  ^^^    ^^^^^y^  j^^ 
the  ticket  did  not  belong  to  him  ;  that  he  had  given  it  to  his  tfedared'*^    he 
daughter."     Other  witnesses  testified  to  a  similar  acknowledg-  f^^^  ^dau'hleJ 
ment  of  the  defendant,  at  different  times.  k,  and  wrote 

It  was  also  proved,  by  a  witness  who  lived  in  the  family  of  ft^'and^afteMbS 
the  defendant,  that  the  defendant  brought  home  six  lottery  tick-  ticket        had 
ets,  *which  he  said  were  for  himself,  and  wife,  and  his  four        [  *  294  ] 
children,  and  he  wrote  the  names  of  each  on  the  tickets,  and  drawn  a  prize 
put  them  in  his  desk.     The  children  were  not  present  at  the  ^^^    ^e    hid 
time.     The  defendant  afterwards  being  congratulated  on  his  given  the  ticket 
good  fortune,  by  Mr.  H.,  said,  the  ticket  belonged  to  his  daugh-  ^^^f^  ^^^^^  f^^ 
ter  Eliza,  (the  plaintiff.)     In  a  subsequent  conversation  in  the  prize     inoue;jr 
family,  the  son  of  the  defendant  said  that  Eliza  ought  to  divide  JJJ^s  heW 'suffi- 
the  prize  with  the  others,  to  which  the  defendant  answered,  cient  for  a  jury 
"  No,  she  should  not  divide  it.     The  ticket  was  her  own,  and  ^^l^^y^^  **|.g  *„® 
the  prize  money  belongs  to  her,  and  she  shall  have  the  whole  sitlTtV  a  'raiid 
of  it,  and  I  will  put  it  in  trade  for  her."     Eliza,  the  plaintiff,  gg '  tiSe'^jn  ^Jho 
the  daughter  of  the  defendant,  was  about  eight  years  old  when  moneV^  *°  was 
the  prize  was  drawn,  and  lived  in  the  defendant's  family  until  complete,  and 
she  married,   in  January,  1809,   and   the   present  suit  was  ^^^^^  ^" 
brought  in  her  name  and  that  of  her  husband,  who  has  since 
died.     In  the  month  of  May,  1806,  her  mother,  during  her  ill- 
ness, reminded  the  defendant  of  the  plaintiff's  prize  money, 
and  requested  him  to  take  care  of  it  for  her,  and  the  defendant 
replied,  "  You  know  the  ticket  was  Eliza^s ;  the  money  is 
her's ;  and  I  have  kept  it  in  trade  for  her  to  a  good  profit.     I 
will  never  take  a  shilling  of  it  or  of^he  profit ;  she  shall  have 
it  all."     Mrs.  Arden  died  in  1806.     A  daughter  of  the  defend- 
ant also  testified  that  she  had  frequently  heard  her  father  say, 
in  the  presence  of  the  plaintiff,  before  she  was  of  age  and 
since,  that  he  had  given  the  ticket  to  the  plaintiff,  and  endorsed 
her  name  on  it,  and  that  the  prize  money  belonged  to  her. 

It  did  not  appear  that  the  plaintiff  ever  had  the  ticket  in  her 
possession. 

A  motion  was  made  for  a  nonsuit,  which  was  overruled  by 
the  judge.  The  allowance  of  interest  was  also  objected  to. 
The  different  points  raised  were  reserved,  and  a  verdict  was 
taken  for  8,000  dollars,  subject  to  the  opinion  of  the  court  on 
a  case  in  which  the  above  fects  were  stated. 

*?.  Jones,  jun.  for  the  plaintiff,  admitted  the  general  rule  to 
be,  that  a  parol  gift  was  not  perfect  without  a  delivery  of  the 
thing ;  because  it  might  be  revoked ;  but  he  contended  that  the 
facts  and  circumstances  proved,  were  tantamount  to  an  actual 
delivery;  and  were  sufficient  evidence  to  the  jury  of  such  de- 
livery.    The  plaintiff,  on  account  of  her  age,  was  unable  or 

(a)  Cook  V.  Husted,  12  Johns.  Rep.  188.    LinnendoU  v.  Doe,  14,  Bnd.  222.    Fink  t. 
rW,  18,  ii)uf.  145. 
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ALBANY;  unfit  to  take  possession  of  the  ticket;  and  her  father,  th« 
^S^'J^!^  defendant,  must,  in  this  respect,  be  considered  as  her  guardian, 
'""^*^'**"^  To  have  delivered  the  ticket  into  *the  hands  of  lus  infant 
daughter^  would  have  been  a  useless  ceremony*  The  proper 
person  to  receive  and  keep  it  for  her  was  her  guardian.  Now, 
the  giver  himself  was  that  guardian.  Every  thing  was  donq 
which,  under  the  circumstances,  could  be  done  to  render  th^ 
gift  perfect.  Though  a  parol  gift,  without  actual  delivery,  k 
revocable,  there  is  no  evideiM^e  that  the  defendant  ever  express* 
ed  an  intention  to  revoke  the  gift,  until  after  the  present  suit 
was  brought.  On  the  contrary,  the  defendant,  on  various 
occasions,  and  in  the  most  solemn  manner,  expressed  his  ia* 
tention  to  carry  the  gift  into  effect.  He,  moreover,  declared, 
that  he  had  received  the  prize  money  for  the  plaintiff,  and  had 
put  it  out  in  trade  for  her  benefit.  If  the  plaintiff  was  entitled 
to  the  principal,  she  must  be  entitled  to  interest. 

Colden  and  Harison^  contra,  insisted,  that  this  was  not  a 
perfect  gift,  for  ivant  of  an  actual  delivery  oi  the  ticket,  which 
440^2  j^*  is  essential  to  the  consummation  of  a  gift-f  Until  an  actual 
Rei>.  ae.  ^'  delivery,  there  is  a  locus  penitentia,  and  it  rests  in  the  will  of 
the  donor  to  consummate  the  gift  or  not.  Until  such  a  delivery, 
he  may  retain  the  property,  and  no  power  in  law  can  take  it 
from  liim.  It  is  not  necessary  to  show  a  revocation ;  for  viiik 
the  thing  remains  in  tke  possession  of  the  donor,  no  suit  cap 
be  piaintained  for  it.  There  waa  not  even  a  symbolical  de* 
1 2  Vex.  431.  hvery J  to  the  plaintiff,  for  she  was  not  present  at  the  time  the 
pretended  gift  was  jnade.  That  the  defendant,  being  the  fa^ 
ther  of  the  plaintiff,  was  her  guardian,  and  so  a  delivery  wa9 
made  to  him  as  guardian,  is  a  refined  notion',  to  support  whichi 
no  law  or  case  can  b^  found  in  the  books.  A  delivery  is  a 
notorious  act,  and  doqs  nol  depend  on  equivocal  circiw 
stances. 

AgatPi  the  plaintiff's  declaration  as  to  the  money  amountis  to 
no  more  than  a  verbal  gift,  without  any  delivery  of  the  money, 
It  was  made,  not  to  the  plaintiff,  but  her  mother.  It  was  with* 
out  consideration. 

T,  A.  Emmet,  in  reply,  said,  that  this  was  not  an  action  of 
trover,  but  ibr  money  bfid  and  received  to  the  use  of  the  plain- 
tiff;  and  it  might  be,  that  without  having  a  legal  title  to  the 
ticket,  the  plaintiff,  on  principles  of  moral  obligation,  would 
have  a  right  to  the  money.  But  there  was  sufiSk^ent  evidence 
to  support  the  plaiiitiff 's  title  to  the  ticket  itself.  The  defendr 
ant  called  a  witness  to  his  solemn  act,  and  which  was  intended 
[  *  296  ]  as  a  transfer,  and  wrote  the  *namc  of  the  plaintiff  on  the  tick^- 
et;  as  such  transfer*  Thi^  amounted  to  more  than  a  symbolj- 
C£J  delivery ;  it  was  evidence  of  «a  actual  delivery.  As  it 
respects  an  infant,  a  father  lAay  recover  a  gift  from  a  stranger < 
The  defendant  stood  in  the  double  relation  of  donor,  and  as 
guardian  to  the  donee.  If  he  had  delivered  the  ticket  int6 
the  hands  of  the  plaintiff,  and  she  had  immediately  returned  it 
to  her  father,  there  would  be  no  question  as  to  the  validity  of 
the  gift.  Now,  are  not  the  repeated  and  solemn  declarations 
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of  the  defendant  that  the  ticket  belonged  to  the  plaintiff,  and     Albany, 
that  he  had  given  it  to  her,  equivalent,  and  conclusive  evidence   -^"S^si,  I813. 
against   the  defendant,  as   to   the   delivery  ?     The   plaintiff  .^houchtaT^ 
proves  a  delivery,  by  the  declarations  of  the  defendant  himself,         inq 
for  the  ticket  could  not  belong  to  the  plaintiff  without  such,      lewis 
delivery. 

Per  Cii/riam.  There  can  be  no  doubt  but  delivery  of  pos- 
session is  necessary  to  constitute  a  valid  gift.  This,  however, 
was  matter  of  fact  upon  which  the  jury  have  passed.  And  we 
cannot  say  their  verdict  is  not  warranted  by  the  testimony. 
The  lapse  of  time  since  the  transaction  took  place,  ought  to 
be  taken  into  consideration,  and  induce  a  more  liberal  conclu- 
sion from  circumstances  than  ought  to  be  allowed  to  more 
recent  transactions.  The  evidence  from  which  the  jury  have 
inferred  a  delivery,  is  the  declaration  and  acknowledgements  of 
the  defendant.  And  these  are  numerous,  and  as  full  and 
ample  as  words  could  make  them.  These  declarations  did 
not  relate  to  a  gift  intended  to  be  made ;  and  are  not  to  be 
viewed  in  the  light  of  executory  promises,  to  be  carried  into 
effect  at  some  future  day.  But  there  were  confessions  that 
a  gift  had  already  been  made.  Thus,  on  Mr.  Herring'a 
congratulating  him  op  his  good  fortune,  in  drawing  the 
prize,  he  said  the  ticket  did  not  belong  to  him  ;  he  had  given 
it  to  his  daughter.  And  to  Mr.  Aspinwall,  he  declared  the 
prize  was  not  his,  but  belonged  to  his  daughter.  The  declara- 
tions made  to  his  wife,  in  1806,  twelve  years  after  the  prize  was 
drawn,  speaks  the  same  language.  On  her  questioning  him  on 
the  subject,  he  says,  '^  You  know  the  ticket  was  Eliza^s,  the 
money  is  her's,  and  I  have  kept  it  in  trade  for  her  to  good 
profit."  All  these  declarations  refer  to  and  recognise  a  gift  as 
having  been  made.  They  afforded  reasonable  ground  for  a 
jury  to  infer  that  all  the  formality  necessary  to  make  it  a  valid 
gift  had  been  complied  with,  and  the  right  and  title  of  the 
plaintiff  to  the  money  complete  and  vested ;  and  that  the  same 
was  received  and  held  by  the  plaintiff,  for  her  use  and  benefit. 
"*As  it  has  been  employed  by  him  in  trade  to  good  profit,  [  *  297 1 
interest  ought  to  be  allowed. 

The  motion  for  a  new  trial  must,  therefore,  be  denied. 


HouGHTALiNG  ogainst  Lewis. 

THIS  was  ah  action  of  covenant.  The  cause  was  tried  at  art?des°^'  a" 
the  CAenan^o  circuit,  in  September ^  1812,  before  Mr.  Justice  greement,  by 
Van  Ness,  when  a  verdict  was  taken  for  the  plaintiff,  by  con-  J^jjjit^d^o^con- 
Bent,  for  seventy-three  dollars  and  thirteen  ccn%d,  subject  to  veytoJJ.acer- 
the  opinion  of  the  court  on  the  following  case :  J^*'"  ^wrrranted 

The  defendant  stated  that  by  articles  of  agreement  between  to  contain  58 
the  plaintiff  and  defendant,  dated  the  23d  of  September,  1809,  ^''^s  elecu"e1i 
the  defendant  covenanted,  for  the  consideration  of  two  thou-  and  deHvered  a 
sand  dollars,  to  convey  to  the  plaintiff,  by  the  1st  of  April  ^^^  «j^  ^^^ 
ensuing,  by  a  full,  complete  and  warranty  deed,  the  farm  and  dfjing      ^?r^ 
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ALBANY,  promises  then  occupied  by  the  defendant,  which  farm  the  de- 
^^^fj^^  fendant,  by  the  said  agreement,  warranted  should  contain  no 
"^"^^  less  than  fifty-eight  acres  of  land ;  that  the  plaintiff  and  his 

wife,  within  the  time  limited,  in  pursuance  of  the  articles  oi 
.  agreement,  executed  a  warranty  deed  of  the  premises  in  ques- 
tion, to  the  plaintiff;  (describing  them ;)  and  assigned,  for  a 
OQunds,  con-  breach  of  the  covenant,  that  the  land  so  conveyed  and  describ- 
cres,"  which  B,  ®d  did  contain  less  than  fifty-eight  acres  of  land,  &c.  The 
accepted  in  defendant,  after  craving  oyer  of  the  agreement,  and  of  the 
and^aTisfac^ion  ^^^^  mentioned  in  the  declaration,  and  setting  them  forth, 
of  the  articles  pleaded,  1.  Non  est  factum,  as  to  the  articles  of  agreement; 
which'were  di'  2.  That  the  land  conveyed  by  the  deed  did  not,  in  fact,  con- 
dared  to  be  tain  less  than  fifty-eight  acres,  and  concluded  to  the  country ; 
bu" being  irthe  ^'  That  the  deed  of  the  premises  mentioned  in  the  plaintiff's 
hands  of  a  declaration,  as  executed  by  the  defendant  and  hi&  wife,  was 
were  nST'can-  cxccutcd  and  delivered  as  a  full  performance,  satisfaction  and 
celled.  A.  af-  discharge  of  the  covenant  of  the  defendant  contained  in  the 
[  *  298  ]  articles  of  agreement,  and  was  accepted  *by  the  plaintiff  as 
lerwards  pro-  such  ;  to  which  the  plaintiff  replied,  taking  issue  thereon. 
if'the  faTm!'on  The  deed  produced  at  the  trial  was  in  the  usual  form,  de- 
actual  survey,  scribiug  the  premises,  by  metes  and  bounds,  and  as  containing 
acJet  he  wouM  fifty-eight  acrcs  of  land.  A  surveyor  testified  that  he  surveyed 
make' an  allow-  the  premises  according  to  the  boundaries  pointed  out  by  the 
fici?ncy'/**Ou*a  neighbors  acquainted  with  the  land ;  and,  according  to  his  sur- 
survey  the  farm  vcy,  which  he  particularly  stated,  there  were  only  fifty-five 
^ntain^oniy  55  ^^^es  and  twelvc  pcrchcs  of  land.  The  subscribing  witness  to 
acres  and  12  the  deed  testified  that  the  parties,  at  the  time  of  its  execution, 
Ceid|*^thaV  "^B.  ^pokc  of  articles  of  agreement  for  the  premises  ih  question, 
could  not  re-  which  hc  uudcrstood  were  in  the  hands  of  some  third  person, 
tioron"thear-  ^^^  ^^^  °^^  present;  that  one  of  the  parties  at  the  time,  and 
tides  of  agree-  in  the  presence  and  hearing  of  the  other,  declared  that  the 
breach  of  the  ^®®^  ^^^  ^"  Satisfaction  of  the  articles  of  agreement,  which 
covenant;  that  Were  uull  and  void,  and  which  the  witness  supposed  were  to 
any '^s on' the  ^  Cancelled;  that  the  deed  was  accepted  unconditionally  by 
promise.  the   plaintiff,  who  has  since  continued  in  possession  of  the 

tanTe'tfralli  premises    .    .^    ^     ^  .     „   „     ^ 

pursuant  to  ar-      The  plamtiff  oflered  to  prove,  by  F,  Ve  Zang,  that  some 

Ii^J®f  ?/  *f  !"^:  time  after  the  execution  and  delivery  of  the  deed,  he  heard  the 

ment  is,  pnma    j^.,  .  ,  i»Tr»'  i 

facie,  evidence  detendant  promise  to  pay  the  plamtiff,  in  case  there  was  any 
Son^^of^'^^ihe  ^^^^^^^^Y  ^^  ^hc  number  of  acr,es.  This  evidence  was  object- 
whole  contract,  cd  to,  but  admitted  by  the  judge.     The  witness  testified,  that 

■"4  '*itJl5'!l!  some  time  after  the  deed  was  given,  the  plaintiff  told  the  de- 
ana     remedies    -,,  ,        ,        ,  ii/»  iiiii 

under  it  are  de-  fendant,  that  he  thought  the  form  would  not  hold  out  m  quan 
dYed'°^a1id^the  ^^^^  ^°^  ^^^^  ^^^  defendant  ought  to  make  some  allowance 
original  con-  The  defendant  replied  that  he  had  no  objection,  and  if  the 
nuifaiidToiT*  plaintiff  would  get  the  farm  regularly  surveyed,  he  would  dc 

Parties  may  what  was  right  about  it. 
enter  iatownre-      Thg  ^^sc  was  Submitted  to  the  court  without  argument 

nanls  collateral         --,  -rii*  ii  ••  i»i  °       mi  •    i 

to  a  deed.  A  THOMPSON,  J.  delivered  the  opinion  of  the  court.  This  be- 
deemecTa^part  ^^^  ^  ^^c  by  consout  of  parties,  subject  to  the  opinion  of  the 
execution  of  the  court,  matters  of  fact  as  well  as  of  law  are  submitted  to  our 
contract,  if  the  determination.  And  according  to  my  view  of  the  case,  there 
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are  srjveral  grounds  upon  which  the  defendant  is  entitled  to     Albany, 
judgment.     The  defendant,  by  his  third  plea,  alleges  that  the  :^^^°^^^J^ 
deed  executed  by  himself  and  wife,  was  delivered  to  the  plain-    houghtal- 
tiff,  and  accepted  by  him,  in  full  performance,  satisfaction         i^a 
and  discharge  of  the  covenants  of  the  defendant,  contained      lewis. 
in  the  articles  of  agreement ;  upon  which  issue  was  joined. 
Whether  this  was  a  good  plea  or  not,  is  a  question  which  can-  provisions     in 
not  arise  here.     The  only  inquiry  is,  *whether  the  plea  was  mentr**  clear?v 
supported  by  the  proof,  and  upon  this  point  I  cannot  discover  *"*^^®^*  .  ®"*^° 
any  room  for  doubt.     The   subscribing   witness  to  the   deed  tU)n  of  the"par- 
swears  that  at  the  time  the  same  was  executed  and  delivered  ii«s. 
to  the  plaintiff,  it  was  unconditionally  accepted,  and  declared       I     ^^^  J 
to  be  in  satisfaction  of  the  articles  of  agreement,  and  that  the 
same  were  null  and  void,  and  were,  as  the  witness  understood, 
to  be  cancelled ;  they  being,  as  appears  by  the  testimony  of 
another  witness,  in  the  hands  of  a  third  person  not  present  at 
the  time.     The  testimony  of  this  witness  was  not  impeached, 
nor  in  any  manner  contradicted.     The  conversation  testified 
to  by  De  Zang,  does  not  appear  to  have  been  offered  with 
that  view,  and  was  too  loose  and  indefinite  to  have  any  such 
effect.     He  only  swears  that  the  plaintiff,  some  time  after  the 
deed  was  executed  and  delivered,  said  to  the   defendant,  he 
thought  the  farm  would  not  hold  out  in  quantity,  and  that  the 
defendant  ought  to  make  some  allowance ;  to  which  the  de- 
fendant replied  he  had  no  objections,  and  if  the  plaintiff  would 
get  the  farm  surveyed,  he  would  do  what  was  right  about  it. 
If  this  conversation  is  entitled  to  any  weight,  it  must  be  con- 
sidered in  the  nature  of  a  new  agreement.     But  in  my  concep- 
tion, it  implies  an  admission  by  the  plaintiff,  that  he  had  no 
remedy  upon  the  articles  of  agreement.     For  had  such  b6en 
his  understanding  of  his  rights,  he  probably  would  not  have 
addressed  himself  to  the  equity  of  the  defendant,  by  telling 
him  he  ought  to  make  some  allowance  for  the  deficiency,  but 
would  have  told  him  he  wj^s  bound  by  his  articles  to  make  such 
allowance.  Admitting  an  absolute  promise  to  have  been  made,  it 
would  not  aid  the  plaintiff's  ri^ht  to  recover  in  this  action  of 
covenant  upon  the  agreement.     His  rem^y,  if  any,  must  be 
by  an  action  upon  such  promise. 

Articles  of  agreement  for  the  conveyance  of  land  are,  in 
their  nature,  executory,  and  the  acceptance  of  a  deed,  in  pur- 
suance thereof,  is  to  be  deemed,  prima  fucie,  an  execution  of 
the  contract,  and  the  agreement  thereby  becomes  void,  and  of 
no  further  effect.  Parties  may,  no  doubt,  enter  into  covenants 
collateral  to  the  deed,  or  cases  may  be  supposed  when  the 
^feed  would  be  deemed  only  a  part  execution  of  the  contract, 
rf  the  provisions  in  the  two  instruments  clearly  manifested  such 
to  have  been  the  intention  of  the  parties.  But  the  prima  facie 
presumption  of  law  arising  from  the  acceptance  of  a  deed,  is 
that  it  is  an  execution  of  the  vv  hole  contract ;  and  the  rights 
and  remedies  of  the  parties,  in  relation  to  such  contract,  are 
to  be  determined  by  such  deed,  and  the  original  agreement 
becomes  null  and  void.     This  appears  *to  me  to  be  a  sound        *  300  ]       ^ 
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ALBANY,     and  salutary  rule,  and  corforinable  to  the  doctrine  of  this 
^^^!^^^J^^  court  in  the  case  of  Howes  v.  Barker.  (3  Johns.  Rep.  506.) 
Wrioht      The  Chief  Justicey  in  that  case,  said  he  could  not  surmount 
^-  the  impediment  of  the  deed  which  the  plaintiff  had  accepted 

^^^■^'  from  the  defendant ;  and  that  he  thought  himself  bound  to 
look  to  that  deed  as  the  highest  evidence  of  the  agreement  of 
the  parties.  But  in  the  case  before  us,  we  are  not  left  to  de- 
termine the  legal  effect  and  operation  of  a  bare  acceptance  of 
a  deed ;  for  the  parties,  by  their  pleading,  have  put  it  in  issue, 
as  matter  of  fact,  whether  such  acceptance  was  in  full  per- 
formance, satisfaction  and  discharge  of  the  agreement ;  and 
the  proof  is,  in  my  opinion,  conclusive  that  the  deed  was  so 
accepted ;  and  the  defendant,  of  course,  is  entitled  to  judg- 
ment ;  and  this  is  the  opinion  of  the  court. 

Judgment  for  the  defendant. 


Wright  against  Paton,  who  is  impleaded  with 

Jenney. 

The  act  of  THIS  was  an  action  of  assumpsit.  The  declaration  con- 
'^<^"*/?''*^«  tained  the  usual  money  counts.  The  defendant  pleaded,  1. 
7ciaSLtps\n  Non  assumpsit;  2.  Non  assumpsit  infra  sex  annos;  3.  That 
c^/  ^^*^'  ^^  ^^^^^  ^^^  making  the  promises,  &c.  and  before  the  exhibition 
{con^.  1.*  sess.  of  the  plain tiflF's  declaration,  to  wit,  on  the  26th  November, 
i|jC- 184,)  oass-  1806,  the  defendant  became  an  insolvent  debtor,  within  the 
1803,  Cs^Vpn-  true  intent  and  meaning  of  the  act  of  congress  of  the  United 
^«|f  act,  of  States,  entitled  "An  act  for  the  relief  of  insolvent  debtors,  in 
Tf  The  several  the  district  of  ColumMay"  to  wit,  at  Alexandria,  within  the 
bou^d  r^tT  ®^*^  district,  &c.,  and  being  insolvent  at,  &c.,  presented  his 
notice,  ^unless  petition  to  the  houorablo  Nicholas  Fitzhughj  one  of  the 
setjorth^  hy  assistant  judges  of  the  Circuit  Court  of  the  United  States,  for 
much'°ff  ?t'  aa  the  district  of  Columbia,  setting  forth,  &c.  And  such  pro- 
'east,  as  to  en-  cecdiugs  wcro  thereupon  had,  pursuant  to  the  said  act,  that 
t*o  decide  whe^  the  Said  judge,  on  the  10th  December,  1806,  at,  &c.,  granted 
ther  the  dis-  a  discharge  of  the  defendant,  whereby  he  was  discharged  from 
rantid  by^tbe  the  payment  of  the  several  demands  mentioned  in  the  plmn- 
provisions  of  tiff's  declaration,  and  from  all  debts,  &c. 
*  ^That  act  is  To  the  third  plea,  the  plaintiff  replied,  protesting  that  the 
only  a  bar  to  a  promises,  &c.  Were  made  after  the  discharge  of  the  defend- 
agaSst '^"^the  ^^^l  that  in  and  by  the  said  act,  it  is  among  other  things, 
[  *301  ]  provided,  that  any  *property  which  the  debtor  might  acquire 
pereon  j  and  ibe  after  his  discharge,  except  the  necessary  wearing  apparel  and 
stm  '^proseru^te  bedding  of  his  family,  &c.  should  be  liable  to  the  payment  of 
his  demand  to  his  debt^ ;  and  that  in  and  by  the  said  act,  it  was  also,  among 
ordfr"to"c[iarge  Other  things,  enacted,  that  no  discharge  of  an  insolvent  debtor 
the  after  ac-  under  the  said  act,  should  have  a  greater  effect  in  any  particu- 
2f  "oio^'^wne^  ^^  state  than  if  such  debtor  had  been  discharged  under  the 
(«)  insolvent  debtor  law  of  any  other  state,  as  in  and  by  the  said 

act,  among  other  things,  may  fully  appear.     And  further,  that 

(a)  Bank  of  Vtica  v.  Smedes,  3  Cow.  Rep.  662.     WJiiUemore  v.  Adams,  2  Ibid.  626 
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the  several  promises  in  the  plaintiff's  declaration  were  made, 
and  the  causes  in  the  said  declaration  stated,  arose  within  the 
state  of  New-York,  and  not  elsewhere,  and  this  he  is  ready  to 
verify,  &c.,  wherefore,  &c.  The  defendant  rejoined,  to  this 
repUcation,  not  acknowledging,  &c.,  and  protesting,  ^c.  that 
the  defendant  has  not  since  his  discharge,  &c.  acquired  a«y 
property  which  is  liable  to  the  payment  of  the  demands  in  the 
plaintiff's  declaration  mentioned,  and  this  he  is  ready  to  verify, 
&c.,  wherefore,  &c.  To  this  ryoinder  there  was  a  demurrer, 
and  joinder  in  demurrer. 

Robinson  and  Harison,  for  the  plaintiff. 

Graham  and  Golden,  for  the  defendant. 

Per  Curiam.  The  third  plea  is  bad  in  substance.  The 
act  of  congress  relative  to  insolvent  debtors  within  the  district 
of  Columbia,  ought  to  have  been  specially  set  forth  in  the 
plea ;  for,  as  respects  the  union  at  large,  it  is  a  private  act, 
of  which  the  courts  in  the  several  states  are  not  bound  to  take 
notice,  unless  it  be  shown  to  them  by  pleading.  It  ought  to 
have  been  recited  in  the  plea,  or  so  much  of  it  as  to  enable 
the  court  to  judge  whether  the  discharge  was  made  in  con- 
formity to  it,  and  was  well  warranted  by  its  provisions.  If  the 
rule  were  otherwise,  and  we  were  to  take  notice  of  the  act  as 
a  public  law  of.  the  United  States,  it  would  appear  that  the 
discharge  affords  no  plea  in  bar  of  the  action.  It  is  only 
a  bar  to  any  future  remedy  against  the  person,  and  the  aftei 
acquired  property  is  still  liable  to  the  payment  of  debts,  ana 
the  creditor  in  every  such  case  must  still  be  entitled  to  estab- 
lish his  demand  by  suit  and  by  judgment.  Nor  does  the  plea 
give  jurisdiction  to  the  judge  by  whom  the  discharge  was 
granted,  for  the  act  only  applied  to  persons  in  actual  confine^ 
ment  in  gaol  in  the  district  of  Columbia,  at  the  suit  of  a 
creditor,  when  the  petition  is  *presented  to  the  judge,  and  the 
plea  contains  no  averment  of  that  fact,  (a) 

Without  examining,  then,  the  other  points  raised  by  the  sub- 
sequent pleadings,  tlie  plaintiff  is  entitled  to  judgment  upon 
the  demurrer. 

(a)  By  a  subsequent  act,  passed  the  21st  Aprilf  1806,  the  provisions  of  the  former 
act  were  extended  to  an^  debtor  who  may  have  been,  or  thereafter  should  be,  arrested 
and  held  to  bail  in  the  said  district,  and  who,  at  the  time  of  the  arrest,  shall  have  been  a 
resident  in  the  district  for  one  year  next  preceding  his  arrest.  ( Cong.  9.  sess,  1 .  c.  36.  s.  2.) 


ALBANY, 

August,  1813 

SlNO 
V. 

ANiriir 


Sing  against  Annin. 

IN  error,  from  the  Court  of  Common  Pleas  of  Westches- 
ter, county.  Sing  brought  an  action  of  trespass  quare  clau- 
sum  fregit,  and  for  treading  down  the  grass,  destroying  his 
fences,  &c.,  against  Annin,  in  the  court  below.  The  defend- 
ant pleaded  not  guilty,  with  notice  that  she  should  give  in 
evidence  that  the  fences  were  insufficient,  &c.  It  appeared 
from  the  record  produced,  that  by  agreement  of  the  parties, 
the  cause,  in  May  term,  1810,  was  referred  under  a  rule  of 
the  court  to  three  referees,  who,  in  September  term,  1810,  re- 
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ALBANY,  ported  that  the  plaintiff  had  sustained  damages  to  the  amount 
^^^l!^!^  of  one  dollar ;  that  the  court  below  gave  judgment,  in  the 
same  term,  that  the  report  stand  confirmed,  and  the  plaintiff 
recover  against  the  defendant  his  damages  so  awarded,  of  one 
dollar,  5.nd  because  the  [daintiff  had  recovered  less  than  twen- 
uii  be*  or  ty"fiv®  dollars,  and  the  freehold  or  title  of  land,  had  not  come 
Disable  "lefofe  in  question,  it  was  adjudged,  according  to  the  statute  in  such 
a  justice  of  the  case  made  and  provided,  that  the  defendant  recover  against 
?  J  ,  ^h€  *plaintiff  her  costs  on  occasion  of  defending  the  suit,  and 
femiant  under  that  shc  have  cxccution  thcrcfor,  which  costs  were  taxed  at 
24*  ^%(  ^*"**  ^^^^J'^^^  dollars  and  eighty-five  cents,  &c. 
(2  ^Rev,  'stat.  I'  appeared  from  the  case  in  error,  that  the  referees,  in  their 
614,615,])  was  report,  certified  that  the  trespass  did  not  appear  to  them  to 
cover*  his'^costs  ^c  wilful  or  malicious,  nor  did  the  title  to  land  come  in  question, 
affainst  the  After  the  report  was  read  and  confirmed  by  the  court,  the 
^*Aud  where,  plaintiff's  attorney  entered  a  rale,  as  of  course,  without  any 
on  the  report  of  opposition  by  the  defendant,  or  argument  before  the  court, 
confimed^^'by  whosc  attention  was  not  called  to  the  question  of  costs,  "That 
the  court,  the  the  plaintiff  recover  the  said  damages,  and  also  his  costs  and 
Slif  "saying'llly  charges  by  him  about  his  suit  in  that  behalf  expended,"  &c. 
thing  to*  the  The  plaintiff,  before  the  next  term,  had  the  costs  regularly 
question  ^^  ^of  *8ixed^  and  the  record  of  the  judgment  filed,  on  which  execu- 
costs,  entered  a  tiou  was  issucd,  and  the  amount  of  the  damages  and  costs  was 
m^t*^for^"ofe  Collected  of  the  defendant  and  paid  over  to  the  plaiqtiff.  On 
doiiardamages,  the  retum  of  the  execution,  the  defendant  obtained  an  order 
suit, ^  and  ^*bad  ^^^^  ^^^  court  to  Stay  proceedings,  until  the  next  December 
his  costs  regu-  term,  in  ordcr  that  she  might  apply  to  the  court  to  have  the 
a^'lecor^d  made  ^^^^^  adjudged  to  her.  And  the  court,  on  motion  of  the 
up  and  filed,  on  defendant,  at  the  Mxy  term  after,  adjudged  to  her  the  costs 
ilon^wasilsSed  and  chargcs  in  defending  the  suit;  notwithstanding  the  pre- 
and  the  dama-  vious  judgment  for  the  damages  and  costs  remained  unrevers- 
roHec^i^d  *^and  ®^'  ^^^  defendant,  after  the  costs  were  so  adjudged  to  her, 
paid  over  to  causcd  a  ucw  rccord  to  be  m^de  up  in  the  cause,  and  continu- 
a!ri  entire-  ^  ^^^  proceedings  down  to  S^tember  iexmy  1810,  at  which 
turn  of  the  ex-  time  it  appeared  by  the  record  that  the  costs  were  adjudged 
subsL°q1Jent^'  *  in  favor  of  the  defendant,  though,  in  truth,  they  were  not  so 
term,  the  court,  adjudged  Until  the  term  of  May,  1811,  and  no  continuances 
of  iheSid"  ^^^^  entered  on  the  record  from  September  term,  1810,  to 
ant,  adjudged  MayXevm,  1811. 
^°t^lJ°;^jf  fk"      The  cause  was  submitted  to  the  court  without  argument 

vor  agamst  the.        t*        ^^      •  mi  11  •  i* 

plaintiff,  on  "ev  turtam.  1 .  The  court  below  was  correct,  m  awardmg 
J'ecord  *  WM  ^^^^^  ^^  ^^^  defendant.  The  fifth  section  of  the  act  of  1801, 
made  up,  in  (sess.  24,  c.  170.  [2  Itev,  Stat.  614,  615,])  gives  costs  to 
meni^  wL^"*'^!  ^^^  defendant  in  suits  in  the  Common  Pleas,  where  the  plain- 
leredasofStfp-  tiff  docs  uot  rccovcr  tweuty-five  dollars,  unless  in  certain  spe- 
igTo"^  when S  ^^^^^  cascs,  and  among  others,  in  actions  "concerning  any 
report  wascon-  freehold  or  title  to  land."     The  suit  below  was  for  trespass  on 

cosU,'*when,'in  («)  ^«**^«  ^'  ^^^^'"^^  «.^^;  ^'  "^- 

fact,  the  judgment  in  favor  of  the  defendant  for  the  costs  was  given  in  jlfa?/,  1811;  it  was  held  that 
the  entry  of  the  judgment  bv  the  plaintiff  for  the  costs,  without  tlie  knowledge  or  assent  of  the  court, 
being  irregular,  the  Court  of  G.  P.  had  power  to  set  it  aside ;  and  that  theentry  of  the  judgment  for  costs 
in  favor  of  the  defendant,  as  of  SepieTnberXermf  1810,  could  not  be  alleged  as  error,  as  the  judgment 
for  costs  related  back  to  the  term  in  which  judgment  was  given  on  the  report  of  the  referees. 
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land,  but  it  did  not  concern  the  freehold  or  title,  nor  did  the     \lbany, 
plea  bring  either  in  question.     The  suit  was  cognisable  by  a    ^"««^  i^^^. 
justice.     2.  The  entry  of  the  first  judgment  for  costs,  in  favor  "matterof^ 
of  the  plaintiffs  was  entered  by  the  plaintiff  without  the  know-    Shot  well. 
ledge  or  assent  of  the  court,  and  was  irregular ;  and  the  court 
had  power,  and  properly  ^exercised  that  power,  in  setting  that      [  *  304  ] 
judgment  aside.     3.  The  entry  of  the  judgment  for  costs  to  the- 
defendant  as  of  September,  1810,  is  not  to  be  alleged  as  error, 
for  by  relation,  the  judgment  for  costs  was  rendered  as  of  the 
term  in  which  judgment  was  given  upon  the  report. 

Judgment  afi!ijrmed. 


In  the  Matter  of  Gilbert  Shotwell. 

SLOSSON,  at  the  last  term,  (the  6th  May,)  moved  that  ^.^J^'^-^^^^l 
Isaac  Clason,  George  Depeyster,  and  William  A.  Thompson^  io'^^']ul^^^%{ 
show  cause,  by  the  14th  May,  why  Gilbert  Shotwell  and  Sam'  ^*^^y/®*,J^®'  *® 
uel  Briggs,  or  either  of  them,  should  not  be  restored  to  the  ceedii^*  ^% 
possession  of  a  dwelling-house  and  farm,  in  Yonkers^  where-  c&se  ot /ordbu 
from  they  or  one  of  them  was  expelled  on  the  5th  February  tS-/andihe 

last;  Justice  dies  be- 

JHe  read  a  paper  purporting  to  be  the  record  of  E.  WilliamSy  K^m&Lr^^^ 
a  justice  of  the  peace,  stating  that  on  the  6th  of  February  last,  ^^^^.^Vl  *'®.*' 
George  Depeyster  complained  to  him  that  Gilbert  ShotweU  cLe,  on  motion 
had  entered  his  dwelling-house,  in  Yonkers,  and  expelled  ^^  affidavits. 
him,  and  holds  from  him  with  strong  hand;  that  the  justice  underthe^stat- 
thereupon  went  to  the  said  messuage  and  saw  Samiiel  Briggs,  "^e  ^^  fordbu 
with  force,  unlawfully,  with  strong  hand,  detain  the  mes-  toiS^r,*may  be 
suage,  and  so  he  convicted  him  of  the  same,  &c.  quashed  in  this 

Several  affidavits  were  also  read  in  favor  of  the  application.  uUrityfand  rel 
The  following  are  the  principal  facts  stated  in  them:  stitutionaward- 

P.  J.  Munroe  stated,  that  as  counsel  of  ShotweU,  he  issued  |rie*ved^*^party" 
a  certiorari  to  remove  the  proceedings  before  the  justice  into  ©n  motion  anJ  * 
this  court ;  that  on  the  24th  April  last  he  called  on  the  jus-  *^\?h^*Je  a  jus- 
tice, who  was  sick,  and  who  agreed  to  draw  a  return  to  the  tice,  upon  his 
eertiora/ri,  and  showed  the  counsel  the  record  above  stated,  o„ "  any^'inqSl 
as  a  return  which  he  was  preparing;  and  said,  that  he  saw  no  siUonbvajury, 
armed  force ;  that  after  the  said  complaint  to  him  against  ^'^fj^  a^'restu 
Shotwell,  he  went  to  the  messuage,  &c.,  and  found  George  tution  of  pos- 
Depeyster  SLud  others  at  the  place,  engaged  in  removing  the  held  To  be  ^^ 
goods  of  Samuel  Briggs,  who  occupied  *the  place,  and  who  regular. 
was  absent ;  but  his  family  was  then  in  the  house  ;  that  no  [  *  305  ] 
force  was  used  to  obtain  possession ;  that  Briggs  returned  jusU?e^'acts*5S 
atid  said  he  would  not  deliver  up  possession,  but  used  no  his  own  view, 
force,  and  the  justice  ordered  him  into  custody;  the  justice  punis^h^thepajl^ 
saw  no  force,  and  no  fine  was  imposed  on  Briggs,  The  jus-  ty  guilty  of  the 
tice  consented  that  the  counsel  should  draw  a  return  accord-  ^iT' imprison- 
ing to  the  truth  of  the  case,  and  the  counsel  made  a  memo-  ment;  the  jus- 
randum  to  the  return  from  the  justice,  stating  that  Depeyster  meddle  with  "to 
and  Thompson  went  to  the  house,  before  the  justice,  and  be-  possession, 
gan  to  remove  the  effects  of  Briggs;  that  Briggs  returned  "^'^"^^  *^«">- 
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ALBANY,  and  said  he  would  not  deliver  up  possession,  and  was  ordered 
^^!^J^1^  into  custody  ;  and  that  this  was  the  force,  and  none  other. 
The  justice  died  on  the  30th  April,  without  making  a  return. 
Briggs,  in  his  affidavit,  stated  that  in  October,  1812,  he  was 
engaged  by  Shotwell  to  take  charg^of  the  dwelling-house  and 
farm  in  question,  formerly  possessed  by  B,  F.  Uaskin,  and 
Where  tbe«]ately  purchased  by  Shotwell  at  a  sheriff's  sale.  Briggs  and 
SiTJusUcrare  ^is  family  took  possession  of  the  house  and  farm,  the  30th  Oc- 
quashed  for  ir-  tober,  in  behalf  of  Shotwell,  who  had  cattle,  &c.  on  the  farm ; 
of^iouise  *\o  Briggs  and  his  family  remained  in  quiet  possession  until  the 
order  a  restitu-  5th  February,  when  he  was  expelled.  He  was  arrested  on 
iioii.(fl)  ^^^^  ^^^^  ^^  ^^^  gyj^  ^  Depeyster,  for  3,000  dollars  in  trover, 

and  went  several  miles  to  procure  bail,  (several  person^  offered 
having  been  refused,)  and  while  he  was  gone,  the  ouster  as 
above  stated  took  place.  On  his  return  they  were  putting  his 
furniture  into  the  street,  which  he  forbade,  and  the  justice  or- 
dered Depeyster  to  take  him  into  custody.  Briggs  delivered 
the  keys  of  the  house  to  the  justice,  and  Depeyster  put  Briggs 
into  the  street,  who  refused  to  hold  the  premises,  as  he  was  re- 
quested, under  Clason.  Depeyster  and  Thompson  declaiv^J 
that  they  took  j^ossession  for  Clason ;  and  one  Thomas  Woods 
•was  put  into  the  house  to  keep  possession  for  him.  The  jus- 
tice, aflerwards,  told  Briggs  that  the  proceedings  were  illegvil 
No  jury,  sheriff,  or  other  officer  was  present.  And  Briggs 
denied  that  he  ever  held  the  place  by  force. 

Shotwell  stated  that  he  purchased  the  premises,  at  the  sher- 
iff's sale,  on  the  l-Sth  October,  1812,  as  the  property  of  Has- 
kin.  That  George  Depeyster  was  the  tenant  of  Raskin ;  that 
on  the  execution  of  the  deed  from  the  sheriff,  X>epei/«fer  volun- 
tarily gave  up  possession,  and  agreed,  in  writing,  afterwards,  to 
stay  for  one  day,  as  tenant  to  Shotwell.  Depeyster  moved 
away  on  the  18th  October,  and  on  the  30th  October  Briggs 
[*306]  was  put  in  possession  by  ^Shotwell,  and  remained  until  turned 
out,  on  the  5th  February ;  and  that  the  forcible  possession  then 
taken,  was  for  Isaac  Clason,  who  still  remains  in  possession. 

On  the  15th  May,  when  the  motion  came  on  to  be  argued, 
numerous  affidavits  were  offered  against  the  motion ;  and  it 
was  agreed,  by  the  counsel  on  both  sides,  that  all  the  affida- 
vits, for  and  against  the  motion,  should  be  submitted  to  the 
court  with  the  authorities  and  remarks  of  the  counsel,  in  order 
that  the  court  might  have  time  to  examine  and  decide  thereon, 
at  the  next  term. 

Of  the  mass  of  facts  contained  in  the  affidavits,  it  is  neces- 
sary, in  reference  to  the  opinion  of  the  court,  to  add  only  the 
following :  Depeyster  deposed,  that  about  the  15th  October, 
1812,  Sliotwell,  accompanied  by  another  person,  came  to  the 
house  of  Depeyster,  at  Yonkers,  and  stated  that  Shotwell  had 
purchased  the  premises  at  the  sheriff's  sale,  and  asked  Depeys- 
ter if  he  would  immediately  and  peaceably  leave  them,  to  which 
Depeyster  replied,  that  he  would  not  leave  them,  until  com- 

[a)  Reid  v.  Rensselaer,  Glass  Factory,  3   Cow,  Rep,  387.     Sheldon  v.  Cummingf  1 
Ibid.  168.     Clason  v.  Shotwell,  12  Johns.  Rep.  81  to  38. 
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pelled  by  force,  or  due  course  of  law.  Shotwell  then  declared 
his  intention  to  turn  him  out  by  force,  and  immediately  took 
Depeyster  by  the  shoulder  and  dragged  him  into  the  street ; 
and  that  in  that  situation,  on  account  of  his  family,  he  entreat- 
ed Shotwell  to  permit  him  to  stay  that  night,  which  Shotwell 
consented  to,  only  on  condition  that  he  would  leave  the  prem- 
ises peaceably  the  next  day,  and  sign  a  paper  to  the  effect,* 
drawn  up  by  Shotwell,  which  he  signed,  and  left  the  premises 
the  following  day,  &c.  That  he  apprehended  personal  violence 
from  Shotwell,  unless  he  left  the  premises. 

The  affidavits  of  Thomas  Wood,  who  assisted  Depeyster, 
and  of  Caleb  Stacy,  who  was  tenant  to  Clason,  stated  ih  i  De- 
peyster and  Wood  went  to  the  premises  on  the  5th  February 
last,  about  one  o'clock  P.  M.,  there  being  only  two  females  then 
in  the  house,  and  after  explaining  the  object  of  their  coming, 
they  proceeded  to  remove  the  furniture  into  the  street,  and  that 
most  of  it  was  removed  before  the  justice  came,  which  was  two 
hours  after.  Briggs  and  his  wife  returned  home  about  an  hour 
after  the  justice  came.  The  conduct  of  the  justice  was  vari- 
ously stated  in  the  affidavits.  Stacy  said  the  justice  was  a  si- 
lent spectator,  and  gave  no  direction.  Wood  stated  that  the 
justice  advised  the  parties  how  to  proceed,  and  that  there  w^as 
an  amicable  conversation  between  them,  and  that  Briggs,  on 
being  asked  by  the  justice  if  he  meant  to  leave  the  premises 
peaceably,  said  he  "  did  *not  wish  to  fly  in  the  face  of  the  law;" 
that  the  justice  requested  the  persons  present,  in  the  name  of 
the  people,  to  remove  Briggs  off  the  premises ;  that  Depeyster 
took  hira  by  the  arm,  and  they  went  laughing,  together,  into 
the  street,  and  returned  again,  and  the  justice  told  Depeyster 
that  he  ought  to  give  the  keys  to  Briggs  again,  and  take  him 
by  the  arm  and  walk  into  the  street,  which  was  done,  when 
Briggs  voluntarily  redelivered  the  keys  to  Depeyster.  Stacy 
deposed  that  he  occupied  the  farm-house,  &c.  for  near  thirteen 
months,  under  Clason,  pursuant  to  a  written  agreement  or 
lease ;  that  he  took  possession  about  the  12th  March,  1812, 
and  has  since  resided  there  within  a  few  yards  of  the  house  in 
which  Briggs  lived,  and  from  which  he  was  removed,  both 
houses  being  on  the  same  farm,  and  within  the  same  yard ;  that 
he  used  the  same  pump,  barn,  &c.  with  Briggs,  and  took  care 
of  the  stock,  and  directied  the  labor  and  work  done  on  th6  farm, 
pursuant  to  his  agreement  with  Clason. 

Haskin  stated  that  he  had  no  title  or  interest  in  the  premi 
ses,  but  that  they  belonged  to  Clason,  who  paid  him  a  good 
and  valuable  consideration ;  but  that  at  no  time  had  he,  Has- 
kin, the  fee-simple  of  the  premises  in  dispute,  but  merely  a 
temporary  interest  therein. 

Slosson  and  Wells,  in  support  of  the  motion.  1.  To  show 
that  the  court  had  cognisance  of  the  case,  they  cited  1  Sid.  156. 
207.  1  Lev.  113.  1  Wm.  Jones,  113.  170.  3  Salk.  170.  2 
Salk.  450.  2.  To  shovir  that  a  writ  of  re-restitution  ought  to 
be  awarded,  they  cited  the  statute,  (sess.  11.  c.  6,)  12  Mod. 
495.  516.     1  Fent.  308.    1  Sid.  156.    2  Caines'  Rep.  98.    1 
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ALBANY, 

Augost,  1813. 

Matter  of 
Shot  WELL. 


'308] 


Sir.  794.    4  Johns.  Rep.  198.     Sayer's  Rep.  176.    Hawh 
P.  C.  138.    3  Bac.  Abr.  253.  255,  256.  260. 

2\  A.  Emmet,  Burr  and  Thompson,  contra.  They  cited, 
Jenk.  Cent.  114.  132.  Ld.  JJaym.  835.  1305.  1515.  ^Hawk. 
P.  C.  c.  29.  s.  54.  Si^lk.  479.  1  Lev.  113.  1  Sid.  70.  3 
Caines'  Rep.  126.  2  Hawk,  P.  C.  c.  27.  s.  70. 
•  Per  Curiam.  (Spencer,  J.  dissenting.)  This  case  comes 
before  the  court  on  motion,  on  behalf  of  Gilbert  ShotweU,  that 
Isaac  Clason,  George  Depeyster,  and  William  A.  Thompson, 
show  cause  why  the  said  Gilbert  Shotwell  and  Samuel  Briggs, 
or  either  of  them,  should  not  be  restored  to  the  possession  of  a 
house  and  *farm  in  Yonkers,  in  Westchester  county,  from  which 
they  or  one  of  them  was  expelled  on  the  5th  of  last  February. 

The  motion  is  grounded  upon  affidavits,  and  several  affida- 
vits have  also  been  produced  in  opposition  to  the  motion. 

Without  going  into  the  facts  at  large,  as  detailed  in  the  affi- 
davits, it  is  sufficient  to  state  that  Briggs  was  ousted  by  order 
of  a  justice,  on  the  complaint  of  George  Depeyster  of  a  forcible 
entry  and  detainer.  That  a  certiorari  issued  to  the  justice  to 
return  the  proceedings,  and  that  he  died  before  a  return  was 
made.  It  is  then  a  matter  of  necessity  that  the  court  should 
decide  the  case  upon  affidavits ;  and  it  appears  from  the  books 
that  proceedings  under  statutes  of  forcible  entry  and  detainer, 
have  frequently  been  quashed  in  the  K.  B.  for  irregularity,  and 
restitution  of  the  party  aggrieved  awarded,  and  that  too  upon 
motion  and  affidavits.  {King  v.  Stacy,  1  Sid.  287.  King  v. 
Bengough,  3  Salk.  170.  King  v.  Chalienors,  1  Sid.  156. 
King  V.  Layton,  2  Salk.  450.) 

The  proceeding  of  the  justice  wa«  clearly  irregular  and  void, 
in  permitting  restitution,  upon  his  own  view,  without  an  inqui* 
sitionby  jury.  When  the  justice  acts  upon  his  own  view  only, 
he  can  punish  the  party  guilty  of  the  force,  by  fine  and  impris- 
onment ;  but  he  cannot  meddle  with  the  possession  without 
the  intervention  of  a  jury.  This  is  the  plain  meaning  of  the 
second  and  third  sections  of  our  statute  on  this  subject,  when 
taken  and  compared  together;  (Laws,  sess.  11.  c.  6.  p.  102, 
103  ;)  and  the  English  diBcisions  on  the  statutes,  of  which  ours 
is  a  copy,  are  expressly  and  decidedly  to  this  effect.  {King  v. 
Chalienors,  1  Sid.  156.  1  Vent.  308.  12  Mod.  495.  Anon. 
12  Mod.  516.  King  v.  Brown.)  As  far  as  we  can  collect 
from  the  imperfect  notes  of  the  proceeding,  as  made  by  the 
justice,  and  from  the  affidavits  which  go  to  supply  their  defi- 
ciency, no  proceeding  could  have  been  more  irregular  and  un- 
warranted. There  was  not  even  a  fine  imposed  upon  the  party, 
and  which  alone  has  been  deemed  a  fatal  omission.  {King  v. 
Elwelly  Str.  794.)  Nor,  in  fact,  did  there  exist  any  thing  like 
a  forcible  detainer,  within  the  meaning  of  the  law.  The  pro- 
<5eeding  was  lawless  and  violent.  In  quashing  the  proceeding, 
restitution  is  a  matter  of  course.  It  is  demanded  in  this  case 
under  the  exercise  of  a  sound  discretion.  We  cannot  investi- 
gate the  title,  upon  affidavits.  The  only  inquiry  is  as  to  the 
force,  and  the  regularity  and  equity  of  the  proceeding.  {People. 
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V.  Shawy  1  Caines'  Rep.  125.     The  People  v.  King,  2  Caines" 
Rep.  98.) 

*Sonie  of  the  affidavits  in  opposition  to  the  motion  seem  to 
consider  the  ouster  of  BHggs  and  his  family  as  done  by  pri- 
vate authority,  and  not  by  the  sanction  Qf  the  justice.  But  as 
the  justice  attended  on  the  complaint  of  the  party  principally 
concerned  in  effecting  the.  ouster,  and  considered  himself  as 
acting  under  the  authority  of  the  statute,  and  the  parties  were 
sheltering  themselves  at  the  same  time  under  his  sanction,  they 
cannot  now  be  heard  to  say  it  was  an  act  of  private  trespass, 
and  to  be  redressed  by  private  action.  The  act  was  done  un- 
der the  color  of  the  authority  of  the  magistrate,  and  the  honor 
of  the  law  is  concerned  in  affording  the  injured  party  the  prompt 
and  effectual  redress  which  the  law  has  provided  for  such  cases, 
under  the  superintending  authority  of  this  court. 

We  are,  therefore,  of  opinion,  that  the  motion  be  granted, 
and  a  writ  of  re-restitution  awarded. 

Spencer,  J.  {dissenting.)  We  are  applied  to  for  a  writ  of 
re-restitution,  to  put  the  applicant  in  possession  of  a  bouse,  &c., 
whereof  Samuel  Briggs  was  dispossessed  on  the  5th  o{  Febiti^ 
ary  last. 

'  It  appears  that  a  certiorari  has  been  issued  to  E.  Williams, 
a  justice  of  the  peace  of  Westchester  coMniy,  and  that  he  died 
in  April  last,  without  having  made  any  return.  It  appears 
also,  that  the  justice  delivered  to  Mr.  Munro  a  paper  to  aid  him 
in  drawing  up  a  return,  wliich  was  intended  for,  and  purports 
to  be,  a  conviction  of  Briggs  of  a  forcible  detainer,  but  it  sets 
no  fine  upon,  him,  nor  does  it  show  that  the  justice  ordered  the 
possession  of  the  house,  &c.  to  be  delivered  up;  but  from  a 
memorandum  made  by  Mr.  Munro,  on  the  paper,  in  the  hand- 
writing of  the  justice,  and  from  hi&  admissions  to  him,  it  ap- 
pears, that  on  Briggs- s  refusal  to  deliver  up  possession,  he  was 
ordered  into  custody ;  and  Mr.  Munro  states  that  the  justice 
informed  him,  that  when  the  goods  of  Briggs  had  been  re- 
moved from  the  premises,  the  justice  then  ordered 'him  to  be 
enlarged. 

In  the  case  of  The  Peopk  v.  Shaw,  (1  CaAnes'  Rep.  129,) 
this  court  recognised  the  decision  in  The  People  v.  Beebee  and 
others,  that  if  the  indictment  be  bad,  re-restitution  must  follow 
of  course ;  and  in  the  case  of  The  People  v.  King,  (2  Caines^ 
Rep:  99,)  the  same  principle  was  adopted.  In  the  case  of  The 
People  V.  Shaw,  the  Chief  Justice  observed,  that  "  from  the 
general  discretionary  power  this  court  has  in  these  cases,  they 
may  set  a  restitution  ^aside  and  award  a  re-restitution,  whenever 
it  shall  appear  that  restitution  hath  been  illegally  awarded, 
either  for  insufficiency,  or  defect  in  the  indictment,  or  other 
cause."  Now,  from  the  paper  delivered  by  the  justice  to  Mr. 
Munro,  or  from  any  instructions  given  by  the  justice  to  him  to 
prepare  this  return,  we  cannot  presume  that  the  justice  ordiered 
restitution  ;  and  admitting  that  the  conviction,  if  it  be  consid- 
ered such,  be  quashed,  a  re-restitution  would  not  be  the  conse- 
quence ;  the  paper  purports  merely  the  conviction  of  Briggs 
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of  a  forcible  detainer;  it  neither  sets  a  fine  nor  awards  restitu- 
tion. The  complainant,  then,  has  not  been  devested  of  his  pos- 
session by  any  judicial  proceeding  of  the  magistrate.  Hawkins 
(b.  1.  c.  64.  s.  65)  lays  down  the  law  with  accuracy,  and  the 
cases  he  refers  to  bear  him  out,  that  "  neither  can  a  defendant, 
in  any  case  whatsoever,  ex  rigore  juris,  demand  a  restitution, 
either  upon  quashing  the  indictment,  or  a  verdict  for  him  on  a 
traverse  thereof,  (fee.,  for  a  power  of  granting  a  restitution  is 
vested  in  the  K.  B.  only  by  an  equitable  construction  of  the 
general  words  of  the  statutes,  and  is  not  expressly  given  by 
those  statutes,  and  is  never  made  use  of  by  that  court,  but  when, 
upon  conMderation  of  the  whole  circumstances  of  the  case,  the 
defendant  shall  appear  to  have  some  right  to  the  tenements, 
the  possession  whereof  he  lost  by  the  restitution  granted  to  the 
prosecutor." 

The  complainant,  Shotwell,  obtained  possession  of  the  house, 
&c.  occupied  by  George  Depeyster,  in  October  last,  according 
to  Depeyster^ s  affidavit,  by  force,  and  according  to  his  own,  by 
fraud,  provided  Depeyster  was  Isaac  Clason's  tenant.  Shot- 
welVs  right  to  claim  the  premises  was  derived  from  a  sale  of 
them  under  a  judgment  against  B,  F.  Ha^kin.  Haskin,  swears 
that  he  never  had  the  fee  of  the  farm  in  him,  and  that  he  had 
but  a  short  and  temporary  interest  therein,  and  that  Clason,  on 
the  6th  of  February  last,  and  for  several  months  previous,  as 
he  believed,  had  a  good  title  to  the  same.  Clason  swears  that 
he  claims  the  fee  of  the  farm,  having  purchased  and  paid  there- 
for a  full  consideration  ;  that  G,  Depeyster  and  C.  Stacy  were 
his  tenants  under  written  leases,  and  had  been  several  months 
in  quiet  possession  thereof,  until  about  the  17th  of  Ocfofter  last, 
when  G.  Shotwell  entered  thereon,  without  his  knowledge  or 
consent ;  that  Stacy,  the  co-occupant,  remained  in  possession, 
as  his  tenant.  Caleb  Stacy  swears  he  has  occupied  the  farm, 
house  and  premises  under  Isaac  Clason  for  better  than  thirteen 
months  pa^t,  according  *to  written  agreements ;  that  he  went 
on  in  March,  1812,  and  has  ever  since  resided  in  a  house  on 
the  said  farm,  within  a  few  yards  of  the  house  in  which  Briggs 
resided,  both  of  which  houses  are  in  the  same  yard;  and  that 
he  used,  in  common  with  Depeyster,  before  his  expulsion,  the 
same  garden,  pump,  barn,  cattle,  and  farming  utensils,  and  that 
he  took  care  of  the  stock  of  the  premises,  and  that  the  princi- 
pal work  and  labor  was  under  his  directions.  Lavinia  Stacy 
and  Silvanus  Stacy  confirm  all  the  facts  stated  by  Caleb  Stacy, 

With  respect  to  the  conduct  of  Justice  fVilliams,  on  the 
5in  cf  February,  there  is  great  discordance  in  the  affidavits 
for  and  against  the  motion.  I  think  the  weight  of  evidence 
is,  that  the  justice  illegally  and  unwarrantably  lent  his  aid  in 
inducing  Briggs  to  surrender  up  the  possession.  But  I  am 
of  opinion,  that  in  the  exercise  of  a  sound  and  just  discretion, 
we  ought  not  to  grant  a  re-restitution.  The  complainant  him- 
self, having  originally  become  possessed  by  force  or  collusion 
with  Depeyster,  Clason^s  tenant,  comes  with  an  ill  grace  to 
ask  a  restoration  ;  it  is  impossible  to  say,  were  we  inclined  to 
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Interfere,  how  far,  and  to  what  he  ought  to  be  restored.     I     ALBANY, 
think,  that  inasmuch  as  the  justice  never  judicially  awarded  a  /]]f^fj,i^ 
writ  of  possession,  nor  pretended  expressly  to  restore  Depey-      Lakuse 
ster  to  his  possession,  that  we  have  no  right  to  grant  a  restitu- 
tion ;  and  if  we  had,  this  case  is  presented  with  such  accom- 
panying circumstances,  as  not  to  call  forth  the  exercise  of  the 
discretionary  power  with  which  we  are  armed. 

Proceedings  quashed  and  a  writ  of  re-restitution  awarded., 


Barker 


*Lanuse  against  Barker.  [*312] 

THIS  was  an  action  of  assumpsit  brought  to  recover  the  Abuiof  ex- 
amount  of  five  hundred  bales  of  cotton,  alleged  to  be  shipped  dScd'^aftcr^"a 
by  the  plaintiff  from  New-Orleans^  on  account  of  John  Taber  j^ry  have  re- 
fy  Son,  of  Portland,  in  the  state  of  Massachusetts,  upon  the  coun^wiih  their 
promise  of  the  defendant  to  pay  for  the  same  with  the  inci-  verdict,  but  be- 
dental  disbursements  and  expenses.  The  declaration  was  for  eredju*^  in  sea- 
goods  sold  and  dehvered,  with  the  usual  money  counts.  Plea,  son  'as  to  any 
nan  assumpsit,  with  an  agreement  that  either  party  might  give  theTharge  of 
the  special  matter  in  evidence,  under  the  general  issue.  the  judge,  but 

The  cause  was  tried  at  the  New-York  sittings,  on  the  8th  "Sls^on*ofe?i^ 
December,  181 1,  before  Mr.  Justice  Van  Ness.  3ence    arising 

In  a  letter  from  the  defendant,  a  merchant  in  New-York,  to  ^'^®  a'^^'mir- 
the  plaintiff,  a  merchant  at  New- Orleans,  dated  the  1 9th  De-  chant  in  Nno- 
cember,  1805,  (referring  to  a  former  letter  from  the  defendant,  iJ't'merihaJu 
A,  Barker  ^  J.  Griffin,  relative  to  the  ship  Stranger,  request-  in  A^io-Or- 
ing  five  hundred  bales  of  cotton  to  be  shipped  to  Cherbourg,  j^^^^^i^soe! 
Nantz,  Antwerp,  or  Liverpool,  to  certain  persons  named,)  mentionmffthat 
the  defendant  says,  -^  I  am  loading  the  ship  Mac  for  Jamaica.  jJ^^^^'P  t!'''^ 
She  belongs  to  my  friends  John  Taher  ^  Son,  Portland,  who,  Son,  of  Port- 
I  expect,  will  order  her  thence  to  New- Orleans,  to  thy  ad-  ^^^^^^  To^nZ- 
dress,  for  a  freight ;  and  in  that  case,  if  thee  makes  any  ship-  Orleans  for 
ments  for  my  account  to  the  port  where  she  may  be  bound,  |4ctfng ^z.  ^to 
give  her  the  preference  of  the  freight."  This  letter  was  re-  find  a  freight 
ceived  by  the  plaintiff  the  6th  February,  1806.  ^°'^^'  ^"^p"'- 

*On  the  9th  January,  1806,  the  defendant  wrote  to  the  [*313] 
plaintiff  as  follows :  "  This  will  be  handed  you  by  Captain  JR.  c^ase  and  put 
Sfvaine,  of  the  Portland  ship  Mac,  which  vessel  is  bound  from  bales  o7cotton, 
this  to  Jamaica,  and  from  thence  to  New- Orleans,  in  pursuit  on  the  owners' 
of  freight:  she  will  be  to  thy  address;  she  is  a  good  ship,"  h,y,°"°Vor  * ti!I^ 
Slc.  "  A  freight  for  Liverpool  will  be  preferred  ;  if  not  to  be  payment  of  all 
had,  for  such  other  port  as  thee  thinks  proper  to  send  her.  If  owS^rs"'^  a°c" 
no  freight  offers  for  Europe,  send  her  to  this,  or  some  neigh-  coum^  Ujy  bills 
boring  port  with  all  the  freight  that  can  be  had,  which  I  have  o?  Pordand^i 
not  any  doubt  will  be  sufficient  to  load  her;  if  thee  can  get  me,  at 60 days' 
three  fourths  as  much  for  this  port  as  for  Europe,  I  should  pre-  due  honor  ."*^* 
fer  it ;  if  not,  I  should  prefer  a  freight  to  Europe.   Immediately     On  the  m 

.  B.  again  wrote 

(a)  Harlow  v.  Humistott,  6  Cow.  Rep,  189.  Shepherd  v.  WhUe,  3  Cow.  Rep.  32,  to  L.  relative  lo 

note  {a.)  Clark  v.  Dutcher,  19  Johns.  Rep.  246.  Pratt  v.  Malcond,  13  Bid.  320.   8hep-  the    ship,     en 

herd  v.  Monel,  Ibid.  475.  closing  ^  lott«*r 
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ALBANY,     after  her  arrival,  I  wish  thee  to  commence  loading  hor  or 

August,  1813.   owners'  account,  who  wish  thee  to  ship  five  hundred  bales  of 

Lanuse      cotton  on  their  account,  but  do  not  wish  to  limit  the  quantity, 

V.  a  few  bales  more  or  less,  according  as  freight  offers ;  and  fw 

AREER.      ^j^^  payment  of  all  shipments  on  owners'  account,  thy  bills  on 

from  T..f»iSafi,  them,  John  Taber  &/-  Son,  Portland,  or  me,  at  sixty  days' 

the  owners,  to  sight,  shall  meet  due  honor  ;  all  shipments  on  o*vners'  account ; 

the'ir^^bTmic?  ^^  ^^c  ship  gocs  for  Liverpool,  address  to  RatKbone,  Hughes 

lions  to  L.  with  fy  Duncun ;  if  for  London,  Thomas  Mullet  ^  Co. ;  if  Nantz 

tenv?rds^%on^  or  Cherbourg,''  &c.     "  Please  write  me  often,  and  keep  me 

tinned  to  cor-  adviscd  of  the  State  of  your  market,"  &c.     "  Of  thy  ship- 

hS^ietter  ^ys)  "^^uts  by  the  Mac  on  owners'  account,  let  as  much  go  on  deck 

"I  have  only  as  Can  be  safely  secured,  and  have  her  despatched  from  your 

%  ^''Jl;::  port  as  soon  as  possible." 

for  their  ac-  On  the  26th  January,  1806,  the  defendant  wrote  to  the 
loTthev^'orTir  plaintiff  as  follows:  "  Since  writing  thee  under  date  of  the 
shippecf  by  the  9th  instant,  I  havc  engaged  for  the  ship  Mac  the  freiglit  of 
fcoSor.''!' r!  eight  hundred  bales  of  cotton  from  JS'ew- Orleans  to  Uver- 
^  8<m,  in  their  pooL  agreeably  to  the  enclosed  copy  of  charter-party ;  I  have, 
!l!^!o  draw^on  therefore,  to  request  thy  exertions  in  despatching  her  for  Liv- 
them,  or  on  B.,  erpool,  filling  her  up,  either  on  freight  or  owners'  account,  and 
Liver^^^il  particularly  fill  her  deck  and  quarters  on  owners'  account, 
whom  the  ship  Her  owncrs  wish  large  shipments  of  cotton  made  on  their  ac- 
ro"1,r?o°n^|Ii!  po"'^^^  which,  if  bills  can  be  negotiated  on  New-York,  I  have 
ed.  On  the  24th  informed  them  thee  will  make;  I,  however,  am  clearly  of 
Sn  wrote  to  <^pinion,  that  it  will  be  more  for  their  interest  to  have  her  filled 
L.  relative  to  up  on  freight ;  on  this  subject,  I  shall  write  thee  again  more 
sayinff!^'  '*\h^  ^^^^Y-  Captain  Swaine  will  take  with  him  from  Jamaica 
owners  wish  her  8,000  Spanish  JoUars,  for  my  private  account,  which  I  wish 
L^^f^'^r.^Jllni'  invested  in  cotton,"  &c.     This  letter  was  written  on  the  same 

own      account,     .  ',  i«i/»ii«  vi»>r>i 

for  the  payment  shcct  of  paper,  and  immediately  following  a  duplicate  of  the 
bfiis  on  me  shaS  preceding  letter  of  the  9th  January,  and  was  received  by  the 
meet  due  honor  plaintiff  the  18th  Morch,  when  he  wrote  an  answer,  saying, 
[*314]  "On  my*part  nothing  shall  be  wanting  to  satisfy  the  con- 
siffht  "^  These  ^^^cting  parties  when  the  ship  arrives,  and  your  instructions 
letters  were  re-  shall  be  strictly  obscrvcd,  conforming  myself  to  the  latter  you 
before  a^ycoi^  SJve?  and  in  case  of  necessity,  I  think  it  will  be  easy  to  place 

ton    was    pur-  bills. 

m^l^n^inTdf  ffy  9"  the  13th  February,  1806,  the  defendant  wrote  to  the 
him.  L.  in  his  plaintiff,  as  follows :  "  Enclosed  I  hand  thee  a  letter  from  the 
fcttw^ofV/^^  owners  of -the  ship  itfoc,  to  which  I  have  only  to  add,  that  thy 
San,  promised  bills  on  me,  for  their  account,  for  the  cotton  they  order  shipped 

orders.Tdrew  ^^  *^®  ^^^'  ^^^^^  ^^^^  ^"®  honor."  The  letter  enclosed  was 
several  bills  on  from  John  Tober  fy  Son  to  the  plaintiff,  dated  Portland,  Jan- 

w;vl*  re^aiiy  ^^  ^^^'?'  ^®^^'  ?"^  ^^  ^^  follows :  "  We  wrote  the  24th 
paid.  He,  af-  instant,  stnce  which,  we  have  received  a  letter  from  Jacob 
^u7"oniuTti?g  jBctrftcr,  informing  that  he  had  engaged  eight  hundred  bales 
or  advising'^  of  cotton  for  the  Mac,  previous  to  her  sailing  from  New-York, 
tnT.^"^  sin  ^^^^  y^"""  P^''*  *^  Liverpool,  which  has  fixed  her  route.  As 
which  were  pro-  shc  has  SO  much  freight  engaged,  we  flatter  ourselves  that  she 
pa:5S?enT  S?ey  ^^^  ^  ^^^^^  "P  ioi^nediately.  It  is  our  wish  to  have  two  hun- 
having,  in  the  drcd  bales  good  cotton  shipped  on  owners'  account^  and  as 
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much  more  as  may  be  necessary  to  make  despatch,  as  we  are     Albany, 
not  willing  to  have  her  detained  in  your  port  for  freight.     To    ^"ff"«^  *^^3- 
reimburse  thyself  for  cotton   purchased  on  owners'  account,       Lahuse 
thou  may  draw  bills  at  sixty  days'  sight,  either  on  Jckcab  Bar-  v. 

ker  or  owners.  If  thou  can  sell  bills  on  RathbonCy  Hughes  ***'^*- 
fy  Duncan,  merchants  at  Liverpool,  at  par,  thou  may  draw  on  mean  time,faii- 
them ;  taking  care  not  to  send  the  bills  before  she  sails  ;  and  «j^-  And  x., 
to  write  to  get  any  insurance  made  on  account  of  property  after  dT^wbUU 
shipped  on  our  account.  Thou  need  not  write  to  get  any  in-  o°  ^'  Jo'  i^e 
surance  made  on  the  freight,  as  we  shall  soon  write  them  to  on  The  *transa" 
get  the  freight  insured,  as  likewise  to  accept  thy  bills  to  the  t|o°»  including 
amount  of  cotton  shipped  on  our  account,  which  they  will  do,  ed^  bufsf  d^amo 
on  the  receipt  of  the  invoice  and  bill  of  lading.  We  wish  thee  &e*  and  imei 
to  be  careful  to  procure  the  necessary  certificates,"  &c.  A  du-  ^\  an  action 
plicate  of  the  letter  of  the  26th  January  was  enclosed  in  the  brought  by  l. 
letter  of  the  defendant  of  the  13th  February,  written  on -the  recover  ii^'t)ai° 
same  sheet,  which,  with  the  enclosed  letter  from  John  Taber  ancedue  toL. 
fy  Son,  was  received  by  the  plaintiff  the  27th  March,  1806.       o7«!o^ba?es''of 

On  the  15th  February,  1806,  John  Tdber  8f  Son  wrote  to  cotton  for  t.^ 
the  plaintiff  as  follows :  "  We  wrote  thee  on  the  30th  ultimo,  ^mmilTsiint"^ 
respecting  the  ship  Mac,  to  which  we  refer ;  only  add,  that  disbursements, 
from  present  prospect  we  had  much  rather  have  her  filled  on  ges,  u  wL^heid 
freight  than  to  load  on  owners'  account,"  &c.  In  answer  to  *at  after  the 
the  preceding  letter,  of  the  30th  January,  the  plaintiff  wrote  nlhFebLa!^, 
to  John  Taber  fy  Son,  on  the  27th  March,  1806,  as  follows :  introducing  t. 
"  Your  much  respected  favor  *of  the  30th  January  last,  came  [  *  315  ] 
duly  to  hand.  I  observe  what  you  say  respecting  the  pur-  ^Son^iheow- 
chase  of  cotton  for  your  account,  to  go  by  ship  Mac,  of  which  ^^re^^  he^^oZ 
our  friend  Jacob  Barker  likewise  makes  mention.  This  ship  sidered  as  the 
has  not  yet  made  her  appearance,  but  as  soon  as  she  does,  you  ^"  me^^y  as°a 
may  depend  on  my  utmost  exertions  to  follow  your  orders,  and  «<re/y,who  was 
give  the  ship  all  despatch  that  lays  in  my  power.  The  mode  j^P^^lch,  acl 
of  reimbursement  for  purchases  made  here,  will  be  by  drawing  cording  to  the 
on  our  friend  Barker,  agreeable  to  his  advice,  as  I  think  it  will  eomafned**'°in 
be  less  difficult  for  me  to  place  bills  on  New-York.  Cotton  that  letter  and 
is  rising,"  &c.  "  As  for  drawing  on  Liverpool,  it  is  altogether  24^ih°X/yftha^ 
out  of  my  power,  for  such  bills  are  seldom  asked  for  here,"  is,  for  'bills 
&c.  Again,  on  the  7th  April,  the  plaintiff  wrote  to  John  o,?wLe^^on? 
Taber  ^  Son,  as  follows:  "I  beg  leave  of  reference  to  my  iv-,  not  for  those 
last  respects  of  27th  last  month,  since  which  am  favored  with  g^'J^  ?hat^'tht 
your  much  esteemed  15th  February.  The  Mac  is  in  the  river,  bills' drawn  on 
I  have  this  day  seen  Captain  Swaine,  and  expect  that  the  ship  years°after  \TIe 
will  be  up  in  a  day  or  two.  I  observe  what  you  say  with  re-  protest  of  those 
tipect  to  preferences  of  freight,"  &c.  "However,  I  shall  punc-  g'^Jter"e3it^ 
tually  follow  your  instructicms,  and  do  for  the  best,  as  much  as  out  any  author 
Jays  in  my  power."  beVa  wISv^^ 

On  the  10th  March,  1806,  Taber  fy  Son  wrote  to  the  plain-  ofaiirightinL. 
tiff  repeating  their  preference  of  a  full  freight  for  her,  rather  !^.^'*^  ^  ^' 
tfian  loading  her  on  owners'  account,  and  mentioning  their 


(a)  The  jadgment  in  this  case  was  afBnned  in  the  Court  of  Errors,  but  the  cause  was 
•fHerwards  carried  to  the  Supreme  Court  of  the  UniUd  State*,  where  the  judgment  was 
reversed.    3  Whtaton**  Rep.  101. 
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having  written  to  RathbonCy  Hughes  Sf  Duncan  to  accept  the 
plaintiff's  bills,  &c.  The  plaintiff  wrote,  in  answer,  on  the  1st 
May,  1806,  mentioning  the  difficulty  in  procuring  freight  for 
England,  and  concluded  by  saying,  "  that  no  endeavors  should 
be  wanting  on  his  part  to  merit  the  confidence  they  placed  in 
him,  and  that  he  would  not  fail  to  communicate  with  them  by 
every  opportunity." 

On  the  24th  Mar^h,  1806,  Taber  fy  San  wrote  to  the  piam- 
tiff,  and  requested  him  to  have  the  Mac  despatched  as  soon  as 
possible,  and  not  to  detain  her  for  freight.  And  they  add, 
"  it  is  our  choice  to  have  five  hundred  bales  of  cotton  shipped 
on  owners'  account,  rather  than  to  have  her  detained  or  to 
take  a  freight  at  a  low  rate,  as  we  are  apprehensive,"  &c.  To 
this  letter  the  plaintiff  answered,  on  the  5th  June,  1806.  *'  I  have 
received  your  favor  of  the  24th  March,  and  observe  that  it  is 
your  wish,"  &c.  "  I  shall  try  to  execute  your  orders,  should 
it  be  necessary  for  the  final  despatch  of  the  Mac;  but  there 
appears  so  little  probability,"  &c.  ''  Should  circumstances 
authorize  my  purchasing  for  your  account,  I  shall  in  prefer- 
ence value  for  the  moment  on  Mr.  Jacob  Barker. ^^ 

*On  the  29th  June,  1806,  Taber  ^  San  wrote  to  the  plain- 
tiff, saying,  "  they  had  been  expecting  to  hear,  that  fhe  eight 
hundred  bales  contracted  for,  would  have  been  ready,"  &c., 
"  and  expected  he  would  have  purchased  a  sufficiency  to  fill 
up,  on  owners'  account,  provided  freight  did  not  offer  in  sea- 
son." "  We  have  this  day  written  to  Barker  to  give  thee  and 
Captain  Swaine  such  directions  as  he  may  think  proper ;  but 
we  hope  she  will  be  despatched  for  Liverpool,  before  this 
reaches  thee,  as  it  is  our  wish  to  have  her  go  there." 

On  the  29th  August,  1806,  the  plaintiff  answered,  that  he 
had  ."  in  vain  expected  further  directions  from  Mr.  Barker,^^ 
&c.  "  I  shall  wait  a  few  weeks,  and  if  nothing  occurs  in  fk- 
vor,  give  Capt.  Swaine  orders  to  return  to  New-YarkJ*^  "  If 
I  receive  no  further  orders  by  the  time  the  Mac  sails,  I  shall 
send  the  balance  due  you  in  specie,  no  bills  being  to  be  had." 

On  the  24th  July,  1806,  the  defendant  wrote  to  the  plain- 
tiff, and  after  expressing  his  regret  at  the  delay  of  the  charter- 
ers in  procuring  the  freight  for  the  Mac,  agreeably  to  charter- 
party,  and  giving  him  directions,  rather  than  delay  longer,  to 
receive  the  demurrage,  break  up  the  charter,  and  despatch  her 
to  Liverpool,  on  ownei-s'  account,  taking  all  the  freight  that 
offers,  &c.,  he  adds,  "  Though  I  say  fill  her  up  with  cotton, 
&c.  on  owners'  account,  thee  will  please  to  understand  that  I 
should  prefer  her  being  despatched  agreeable  to  charter-party ; 
if  that  cannot  be  done,  I  prefer  her  taking  freight  for  Liver- 
pool, excepting  about  five  hundred  bales  the  owners  wish  ship- 
ped on  their  account ;  yet,  rather  than  have  her  idle,  the 
owners  wish  her  loaded  on  their  own  account,  for  the  payment 
of  which  thy  bills  on  me  shall  meet  due  honor  at  sixty  days' 
sight,  which  I  presume  thee  can  easily  negotiate,"  &c 

On  the  1 5th  July,  1806,  Taber  fy  Son  wrote  to  the  plain- 
tiff, acknowledging  the  receipt  of  his  letter  of  the  5th  June, 
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and  mentioning  that  they  had  written  on  the  21th  Juney  di-^ 
recting  him  to  follow  Barker^ 8  instructions  respecting  the  Miic^ 
adding,  "  which  we  now  confirm,  and  say  we  wish  thee  to 
follow  his  instructions  at  all  times,  the  same  as  from  us."  On 
the  25th  and  30th  July,  the  3d  and  the  Uth  November,  1806, 
Taber  fy  Son  wrote  several  letters  to  the  plaintiff,  relative  to 
the  Mac.  In  the  letter  of  the  11th  November,  they  say,  "  We 
do  not  pretend  to  give  thee  positive  orders  respecting  the  Mac, 
as  we  have  heretofore  directed  thee  to  follow  Jacob  Barker*s 
directicms ;  but  we  will  give  thee  the  following  sketch  of  our 
wishes ;  viz.  to  have  the  Mac  despatched  to  Liverpool,^^  Slc, 

*On  the  16th  September  the  plaintiff  wrote  to  Taber  4*  Son, 
acknowledging  the  receipt  of  their  letters  of  the  15th,  25th 
and  30th  Jnly,  and  saying,  "  Mr.  Jacob  Barker  has  likewise 
wrote  me,  and  shall  follow  his  instructions  as  far  as  lays  in  my 
power.  If  any  produce  was  to  be  had  this  moment,  I  might 
be  aWe  to  accomplish  the  order ;  but  not  a  bale  of  cotton  is 
offered  for  sale,'*  &c.  On  the  26th  S^temher,  the  3d  Octo^ 
ber,  and  the  7th  November,  the  plaintiff  wrote  several  letters 
to  Taber  fy  Son,  mentioning  the  Mac  having  been  injured  in 
a  gale  of  wind,  &c,  and  on  the  12th  Dec^m&^r  he  wrote  them, 
acknowledging  th^ir  letter  of  the  3d  of  October,  saying,  *'the 
«hip  is  now  nearly  ready  to  take  in  her  cargo."  '^  I  have  not 
yet  commenced  the  purchase  of  cotton ;  only  small  parcels 
have  yet  come  to  hand  ;  as  soon  as  I  can  succeed,  I  shall  value 
upon  Jacob  Barker  for  the  amount,"  &c. 

On  the  6th  *Sfepfemfeer,  1806,  the  defend&,nt  wrote  to  the 
plaintiff,  referring  to  his  former  letter,  ordering  a  protest 
against  the  charterers  of  the  Mae,  and  the  vessel  to  be  des- 
patched to  Liverpool  on  owners'  account,  &.C.,  and  adds,  "  I 
now  confirm  that  c^der,  and  request,  if  a  full  cargo  be  not  en- 
gaged for  the  Mac,  on  receipt  of  this,  that  you  ship  two  hun- 
dred bales  of  cotton  for  my  account  to  the  address  of  Martin, 
Hope  fy  Thornky,  and  thy  bills  on  me,  at  sixty  days,  shall 
meet  due  honwfor  the  same.".  And  on  the  10th  October 
the  defendant  again  wrote  to  the  plaintiff,  as  follows :  "  By  thy 
letter  of  the  29th  Augitst,  to  J.  Taber  ^  Son,  I  observe  thee 
bad  an  idea  of  sending  the  Mac  here,  if  a  freight  did  not  soon . 
offer,  which  I  think  thee  would  not,  on  reflection,  do,  if  a 
freight  for  this  port  did  not  offer,  as  she  had  much  better 
remain  at  Nem- Orleans  than  be  sent  home  in  ballast.  I 
therefore  request,  if  she  is  not  despatched  agreeable  to  charter- 
party,  that  she  remain  at  youjr  port,  until  a  freight  c^n  be 
obtained  for  her,  with  what  thee  can  ship  on  owners'  account. 
They  wish,  at  least  five  hundred  bales  of  cotton,"  &*c. 

In  a  letter  to  the  plaintiff  of  the  26th  NovembeTy  the  de- 
fendant writes ;  ^'  I  wish  the  Mac  got  off  as  soon  as  possible 
and  prepared  for  a  voyage  ;  when  I  wish  five  hundred  bales  of 
cotton  shipped,  on  account  of  her  owners,  to  Liverpool,  and 
the  siiip  filled  up  with  freight  goods  even  at  a  low  rate ;  if 
freight  should  be  scarce,  and  thee  can  purchase  good  flour  at 
four  or  four  a^d  a  half  dollars  per  barrel^  thee  will  please 
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ALBANY,  ship  500  to  1,000  barrels  on  account  of  the  owners  of  th 
August,  1813.  2ifoc,"  &c.  "  If  cotton  falls  to  twenty  cents,  please  to  ship 
five  hundred  bales  of  cotton  on  my  account,  consigned  to 
Martin,  Hope  ^  *Thornley,  drawing  on  me  at  sixty  days  for 
the  same,"  &c.  On  the  29th  December,  the  defendant  writes 
to  the  plaintiff:  "  If  thee  has  contracted  for  the  cotton,  or  any 
part  thereof,  that  I  ordered,  let  all  that  has  been  contracted  for 
be  shipped  according  to  my  last  request ;  but  do  not  purchase 
a  bale  for  my  account  after  this  letter  reaches  thee,  above  six- 
teen cents,  as  that  article  has  been  very  dull  at  lAverpool,^^ 
&c.  This  letter  was  received  by  the  plaintiff  the  17th  Feb- 
ruary, 1807.  On  the  17th  of  February,  1807,  the  defendant 
wrote  to  the  plaintiff  as  follows :  *^  I  am  in  daily  expectation 
of  hearing  of  the  Mac's  progressing  for  Liverpool  Before 
this  reaches  thee  I  hope  she  will  have  sailed ;  if  not,  please 
to  lose  no  time  in  despatching  her.  That  thee  may  be  fully 
acquainted  with  the  wishes  of  her  owners,  I  annex  a  copy  of 
the  last  letter  I  have  received  from  them,  and  request  thee  to 
comply  with  their  wishes  in  every  particular."  This  letter, 
with  the  copy  of  a  letter  from  Taber  ^  Son  to  Barker,  dated 
the  9th  February,  was  received  by  the  plaintiff,  but  at  what 
time  did  not  appear. 

On  the  15th  April,  1807,  the  defendant  wrote  to  the  plain- 
tiff, informing  him  of  the  failure  of  Taber  Sf  Son,  and  request- 
ing him  to  use  every  precaution  possible  to  secure  the  defend- 
ant's claim  on  them  for  the  cotton  shipped  by  the  plaintiff,  for 
their  account  by  the  Mac,  and  advising  him,  if  the  Mac  had 
not  got  clear  of  the  river,  to  have  new  bills  of  lading  made 
out,  consigning  the  cotton  to  the  order  of  the  defendant.  On 
the  16th  and  30th  of  April,  1807,  the  defendant  wrote  to  the 
plaintiff,  as  to  taking  measures  to  have  the  goods  in  the  Mac 
stopped  on  account  of  the  plaintiff,  in  transitu,  and  enclosing 
copies  of  letters  written  to  Martin,  Hope  fy  Thornley,  and  to 
Rathbone,  Hughes  fy  Duncan,  for  that  purpose,  which  letters 
were  received  by  the  plaintiff  the  18th  June,  1807.  In  the 
letter  of  the  30th  April,  the  defendant  says,  "  At  foot  I  hand 
a  list  of  all  thy  bills  which  have  appeared,  all  of  which  have 
been  accepted,  and  all  will  be  protested  for  non-payment,  but 
the  holders  furnished  with  the  full  amount,  to  prevent  the  least 
possible  disappointment,  which  proceeding  is  absolutely  neces- 
sary to  enable  thee  to  stop  the  property  in  transitu,  under  the 
law  authorising  thee  as  shipper  to  do  so,"  &,c. 

The  plaintiff,  on  the  22d  January,  1807,  wrote  to  Taber  !f 
Son  as  follows  :  "I  have  written  this  day  to  Mr.  Barker,  and 
keep  him  advised  of  the  state  of  affairs  here.  Upon  his  re- 
marks on  the  subject  of  demurrage,  I  have  unconditionally 
passed  to  your  account  the  total  sum  paid  in,  and  shall  employ 

^319]  the  funds  for  the  *expenses  of  the  ship,  and  the  surplus  for 
the  purchases  of  cotton  for  your  ajccount.  I  am  happy  to 
inform  you  that  I  have  already  made  a  commencement,  and 
have  purchased  seventy-two  bales  at  twenty-two  cents,"  (fee. 
"  I  shall,  as  opportunity  offers,  draw  upon  Mr.  J".  Barker  for  the 
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amount,  and  complete  the  five  hundred  bales  to  be  shipped 
for  your  account,  which  will  be  absolutely  necessary  to  procure 
a  full  freight."  "  I  valued  on  Mr.  Barker  1,800  dollars,  which 
sum  is  passed  to  your  credit.  I  need  not  recommend  you  to 
take  the  measures  in  order  to  have  my  draughts  duly  honored 
by  that  gentleman,"  &c. 

On  the  13th  February,  1807,  the  plaintiff  wrote  to  Taber 
Sf  Son  as  follows  :  "Your  favor  of  the  11th  November  only 
came  to  hand,"  &c.  "  I  have  engaged  one  hundred  and  fifty 
bales  cotton  at  market  price,  for  your  account,  which  I  expect 
in  town  in  a  few  days,  and  shall  ship  the  same,  without  delay, 
on  board  the  Mac"  &c.  "  I  add  you  a  note  of  my  drafts  up- 
on Mr.  /.  Barker,  on  account  of  this  shipment  for  your 
account,  and  shall  keep  you  constantly  advised  of  my  proceed- 
ings." Again,  on  the  6th  March,  1807,  the  plaintiff  wrote  to 
Taber  fy  Son  that  he  had  procured  a  full  freight  for  the  Mac, 
and  that  she  would  be  despatched  in  all  that  month,  for  Liv- 
erpooL  That  he  should  ship  on  board,  for  their  account,  five 
hundred  bales  of  cotton  and  30,000  staves,  &c.  and  he  adds, 
"  I  have,  since  my  last,  valued  upon  Mr.  J.  Barker  (or  six  hun- 
dred dollars,  and  10,000  dollars,  on  account  of  these  purchases, 
and  shall  continue  to  draw  as  occasion  offers."  "  I  have  com- 
municated to  Mr.  Jacob  Barker  the  present  state  of  affairs." 
"  I  have  already  purchased  for  your  account,  three  hundred 
and  fifty-four  bales  of  cotton  and  30,000  staves." 

On  the  20th  March,  1807,  the  plaintiff.informs  Taber  fy 
Son  that  he  had  valued  on  them  for  the  sum  of  10,000  dollars, 
in  two  bills  of  5,000  dollars  each,  at  sixty  days'  sight,  to  the 
order  of  Thomas  Elmes,  Esq. ;  and  adds,  "  which  drafts  go 
on  account  of  cotton  purchased  for  your  account  and  shipped 
on  board  of  the  ship  Mac.  It  is  upon  the  particular  request 
of  Mr.  Elmes  that  I  have  altered  the  mode  of  my  drawing 
direct  on  Mr.  Jacob  Barker."  On  the  17th  April,  the  plain- 
tiff again  wrote  to  Taber  ^  Son,  informing  them  that  the  Mac 
had  sailed  for  Liverpool,  having  on  board  five  hundred  bales 
of  cotton,  purchased  on  their  account,  and  five  hundred  and 
forty-nine  bales  on  freight,  and  adds,  "  Enclosed  I  hand  you 
the  invoice  and  bill  of  lading  of  the  former,  amounting  to 
33,098  dollars  and  31  cents,  for  which  you  will  please  credit 
my  account ;"  that  th#;  staves  being  of  inferior  *quality  he 
did  not  ship  them  ;  that  Capt.  Swaine  had  taken  with  him  all 
the  necessary  documents  to  recover  from  the  underwriters  on 
the  Mac;  that  the  amount  of  expenses  incurred  since  the 
gale  until  she  was  afloat,  &c.  were  3,042  dollars  and  35  cents, 
copies  of  which  papers  he  had  kept.  On  the  24th  April,  the 
plaintiff  wrote  to  Taber  fy  Son,  enclosing  their  account  cur- 
rent to  that  day,  and  other  papers,  and  stating  a  balance  due 
to  him  of  1,276  dollars  and  57  cents,  for  which  he  says,  "  I  shall 
value  on  you  as  occasion  may  offer." 

On  the  3d  July,  1806,  the  plaintiff  wrote  to  the  defendant, 
acknowledging  the  receipt  of  his  letter  of  the  23d  April,  and 
duplicates  of  those  of  20th  end  27th  February  and  5th  March, 
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and  said,  ^'  It  is  sometimes  so  diiBcult  to  place  the  bills  on 
your  place,  that  I  wa^s  obliged  to  draw  whenever  I  had  an  op- 
portunity, and  sell  at  sixty  days'  credit,  in  consequence  of 
which  I  was  always  considerably  in  advance  for  you,"  &c.  On 
the  26th  SeptemheTy  1806,  the  plaintiff  acknowledged  the 
receipt  of  the  defendant's  letter  of  the  24th  July.  After 
speaking  of  the  disaster  which  happened  to  the  ilfac,  he  adds, 
"  Nor  can  I  flatter  you  of  procuring  either  freight  for  her,  or 
accomplishing  your  order  before  December,^^  &c.  In  anotlier 
letter  of  the  12th  December,  1806,  to  the  defendant,  the  plain- 
tiff speaks  of  the  difficulty  of  placing  his  bills,  which  he  did  not 
always  find  practicable.  On  the  22d  January,  1807,  he 
mentions,  in  a  letter  to  the  defendant,  that  he  expects  to  find 
an  opportunity  of  placing  his  bills  on  the  defendant,  and 
advises  him  of  the  purchases  he  had  made,  and  of  a  draft  of 
1,800  dollars  on  him.  Another  letter  of  the  same  date  advises 
the  defendant  of  three  other  drafts  on  him  by  the  plaintiff.  On 
the  13th  February,  1807,  the  plaintiff,  in  a  letter  to  the  de- 
fendant, says,  "  at  all  events,  I  shall  keep  you  duly  advised  of 
my  proceedings,"  and  mentions  two  more  drafts  on  the  defend- 
ant ;  and  again,  on  the  16th  February,  he  advised  the  defend- 
ant of  another  draft  on  him  of  six  hundred  dollars.  On  the 
3d  March  the  plaintiff  advises  the  defendant  of  having  drawn 
on  him,  in  two  bills,  for  10,000  dollars,  in  favor  of  Mr.  Thom- 
as Elnies,  On  the  6th  March,  the  plaintiff,  after  mentioning 
the  purchases  he  had  made  for  Taber  Sf  San,  &c.  adds,  "  I  shall 
continue  to  dmw  on  you  as  occasion  presents ;"  and  on  the 
11th  3larc&  informs  him  of  a  draught  for  6,000  dollars  in 
&vor  of  Francis  Depau,  at  sixty  days ;  and  on  the  same  day, 
advises  the  defendant  of  another  draught  on  him  for  six  hun- 
dred ninety-one  dollars  and  fifty  cents. 

♦The  plaintiff,  on  the  aoth  May,  1807,  wrote  to  the  defendant, 
saying  that  his  letter  of  the  15th  April  had  just  reached  him, 
and  that  it  was  with  much  regret  that  he  learned  the  failure  of 
Taber  ^  Son,  and  hoped  the  defendant  would  not  be  a  suf- 
ferer, and  that  he  had  taken  timely  precaution,  &c.,  speaks  of 
the  Mac  having  sailed  on  the  23d  April,  and  adds,  "  For  your 
government  I  enclose  you  the  invoice  and  bill  of  lading  of  the 
five  hundred  bales  of  cotton  shipped  per  Mac;  also  my  account 
current  with  Messrs.  Taber  fy  San,  according  to  which  a  bal- 
ance of  1,250  dollars  and  25  cents,  for  which  amount  I  shall 
value  on  you  as  occasion  offers.  You  will,  I  hope,  have  taken 
the  necessary  measures  to  meet  my  drafts,  dated  March  20th, 
drawn  direct  on  Messrs.  Taber  fy  Son,  payable  in  New-York, 
€^  which  I  advised  yauJ^  This  did  not,  however,  appear  from 
the  case  to  have  been  the  fact. 

The  plaintiff's  counsel  read  in  evidence  two  bills  of  ex- 
change, drawn  the  30th  Ja'MMry,  1809,  by  the  plaintiff,  on 
the  defendant,  one  for  10,055  dollars  and  35  cents,  and  the 
other  feir  2,195  dollars  and  93  cents,  with  the  protests  for  non- 
acceptance  and  non-payment.  The  bills  were  accompanied 
with  a  letter  of  advice,  mentioning  that  the  first  bill  was  for 
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the  balance  .due  for  the  purchase  of  the  five  hundred  bales  of 
cotton,  and  the  other  for  disbursements  of  the  ship  Mac^  arid 
1,000  dollars  damages,  paid  on  the  two  drafts  on  Taber  fy  Son, 
returned  protested  for  non-payment. 

The  plaintiff  proved  that  the  ordinary  rate  of  interest  at 
New- Orleans y  was  ten  per  cent,  per  annum,  and  exhibited  an 
account  claiming  the  balance  thereon,  with  such  interest.  The 
defendant  objected  to  the  commiesions,  charges  of  shipment, 
and  damages  on  bills,  charged  in  the  account,  stating  that  if 
he  was  liable  at  all,  it  could  only  be  for  the  purchase  of  the 
cotton,  according  to  the  express  terms  of  the  guaranty.  By 
consent,  the  jury  took  the  account  with  them. 

The  judge  charged  the  jury  that  he  inclined  to  the  opinion 
that  the  bills  drawn  by  the  plaintiff  on  the  defendant,  of  the 
30th  January,  1809,  and  the  communications  made  at  that 
time,  did  not  create  any  liability  on  the  part  of  the  defendant. 
But  without  any  express  direction  on  that  part  of  the  case,  he 
said,  that  in  his  opinion,  the  plaintiff  was  entitled  to  recover 
on  the  previous  transactions  and  correspondence  between  the 
parties,  and  to  recover  the  amount  stated  in  the  account  of  the 
plaintiff  of  the  10th  January,  1812,  being  12,257  dollars  and 
28  cents,  with  the  interest  thereon,  at  the  rate  of  ten  per  cent, 
per  annum,  from  the  24th  April,  1807. 

*A  bill  of  exceptions  was  tendered  to  the  judge.  The  jury 
found  a  verdict  for  the  plaintiff,  for  15,904  dollars  and  33 
cents. 

A  motion  was  made  by  the  defendant's  counsel  to  argue  the 
cause  on  the  bill  of  exceptions,  and  also  a  motion  for  a  new 
trial  on  a  case  made.  When  the  argument  was  about  to  be 
opened  on  the  part  of  the  defendant,  Pendleton,  for  the  plain- 
tiff, objected  that  the  bill  of  exceptions  had  not  been  regularly 
taken ;  that  the  exceptions  were  not  made  until  the  jury  had 
returned  into  court  with  their  verdict,  though  before  it  was  ac- 
tually delivered.  The  exceptions,  however,  were  not  in  fact 
reduced  to  writing  during  the  sittings.  The  new  act,  requiring 
bills  of  exceptions  to  be  argued  before  a  Writ  of  error  was 
brought,  had  made  no  alteration  in  the  practice. 

Per  Curiam,  The  bill  of  exceptions  was  tendered  in  sea- 
son, as  to  any  exception  to  the  charge  of  the  judge,  but  it  was 
not  tendered  in  season  as  to  any  question  of  evidence  arising 
upon  the  trial ;  for  the  party,  if  the  exception  had  been  made 
at  the  time,  might  have  waived  or  supplied  the  evidence. 
(Wright  V.  Sharp,  1  Salk.  288.  Jones  v.  Ins.  Co.  of  N.  Am. 
4  Dallas,  249.) 

The  bill  of  exceptions  was  amended  according  to  this  opin- 
ion of  the  court. 

Hqgfman  and  Wells,  for  the  defendant,  contended,  that 
whatever  the  contract  might  be,  the  defendant  stood  precisely 
in  the  character  of  a  surety  for  Taber  fy  Son;  that  all  the  let- 
ters showed  throughout  that  Daber  fy  Son  were  the  principals, 
and  the  persons  beneficially  interested ;  and  considering  the 
defendant  as  a  surety,  he  was  to  be  held  responsible  only  ac- 
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cording  to  the  strict  letter  of  his  instructions  or  of  the  con- 
tract. 

Then,  what  was  the  contract  ?  We  contend,  it  is  precisely 
this,  and  no  more :  "  For  whatever  cotton  you,  Latmaej  shall 
ship  in  the  Mac,  for  account  of  Taber  fy  Son,  I,  Barker,  will 
honor  any  bills  drawn  on  me,  Barker.^'  This  contract  does 
not  extend  to  any  bills  which  the  plaintiff  might  think  proper 
to  draw  on  TcAer  fy  Son.  The  engagement  of  the  jJaintiff 
arises  either  from  the  letter  of  the  9th  Jantiary,  1806,  or  the 
letter  of  the  13th  February,  or  that  of  the  24th  Jidy,  1806. 
The  two  first  were  received  by  the  plaintiff  before  the  Mac 
arrived.  The  letter  of  the  13th  F^ruary  first  introduces 
Taber  fy  Son  to  the  plaintiff  as  correspondents,  and  from  that 
period,  the  plaintiff  acts  under  the  orders  *of  Taber  fy  Son 
only.  Whenever  the  principal  steps  in,  and  takes  the  direc- 
tion of  the  business,  there  is  an  end  to  all  previous  orders  of 
the  agent. 

Again,  the  plaintiff  considered  the  order  contained  in  the 
defendant's  letter  of  the  9th  January  as  completely  abrogated. 
From  the  13th  February  to  the  24th  July,  the  defendant  sent 
but  one  letter  to  the  plaintiff,  and  that  one  of  no  importance. 
He  had  wholly  disappeared  from  the  contract.  The  principals 
alone  appear,  and  there  is  a  long  chain  of  correspondence  be- 
tween them. 

Again,  the  plaintiff  promises  to  keep  the  defendant  duly  ad- 
vised of  all  proceedings,  yet  he  never  did  advise  the  defendant 
of  the  two  bills  in  question,  amounting  to  10,000  dollars,  drawn 
direct  on  Taber  fy  Son.  By  neglecting  to  keep  the  defendant 
advised  of  the  bills,  the  plaintiff  lost,  according  to  the  princi- 
ples of  commercial  law,  his  right  to  have  recourse  to  Barker, 
in  case  of  the  failure  of  Taber  fy  Son.  By  this  neglect,  the 
plaintiff  must  be  considered  as  having  waived  all  right  to  call 
on  the  defendant. 

Pendleton,  contra,  insisted,  that  there  was  an  original,  posi- 
tive and  substantive  engagement  on  the  part  of  the  defendant, 
that  all  bills  drawn  by  the  plaintiff,  on  account  of  the  Mac, 
should  be  paid,  whether  those  bills  were  drawn  on  the  defend- 
ant or  on  Taber  fy  Son.  The  letter  of  the  13th  of  February, 
1806,  contains  this  contract,  and  if  it  was  not  revoked,  or 
changed,  by  any  new  agreement  between  the  parties,  there 
can  be  no  doubt  of  the  Uability  of  the  defendant. 

Then,  was  there  any  such  new  agreement  ?  The  defence 
rests  on  the  validity  of  the  position,  that  there  was  a  new 
agreement  substituted  in  the  place  of  the  first  engagement. 
All  written  documents  relative  to  one  subject  matter,  must  be 
construed  together  as  one  instrument.  This  was  a  mercantile 
transaction  ;  and  the  whole  correspondence  between  the  par- 
ties is  to  be  taken  together  as  forming  one  contract ;  and  where 
the  latter  part  is  inconsistent  with,  or  contradictory  to,  the 
former,  it  must  so  far  revoke  or  modify  the  preceding  matter. 
Such  transactions  are  usually  carried'  on  by  letters,  and  this 
rule  is,  therefore,  peculiarly  applicable  to  them.  Another  prin- 
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ciple  of  construction  is  also  to  be  observed  in  relation  to  such 
contracts.  They  are  to  be  so  construed  as  to  be  rendered  defi- 
nite and  certain.  Certainty  is  of  the  highest  importance  in  all 
commercial  transactions,  especially  in  matters  of  agency.  Any 
ambiguity  ought  not  to  be  turned  ^against  the  agent,  but  he 
should  be  held  to  a  strict  observance  of  his  instructions.  To 
establish  a  departure  from  the  original  instructions,  there  should 
be  either  an  express  revocation  of  them,  or  a  subsequent  order, 
or  act,  inconsistent  with  such  original  instructions.  Now,  it 
is  not  pretended,  in  the  present  case,  that  there  was  any  ex- 
press revocation  of  the  former  instructions :  nor  is  there  any 
inconsistency  or  contradiction  in  saying,  on  the  9th  of  Janth 
aryy  "  I  will  honor  any  bills  on  Taher  fy  Son,  or  me,"  and  on 
the  13th  of  February,  or  24th  of  July,  "  thy  bills  on  me  for 
their  account  shall  meet  due  honor."  The  defendant  does  not 
say  "  thy  bills  on  me  only,"  nor  does  he  use  any  words  nega- 
tiving what  was  said  in  the  first  letter,  as  to  bills  on  Taber  fy 
Son,  The  drawing  of  bills  on  Taber  fy  Son,  or  on  Barker, 
was  merely  for  the  sake  of  greater  facility  in  negotiating  a  sale 
of  bills,  so  as  to  reimburse  the  plaintiff  for  his  advances  in  the 
purchase  of  the  cotton  ordered.  Suppose  the  plaintiff  h|id 
neglected  to  execute  the  orders  to  purchase  cotton,  load  and 
despatch  the  ship,  because  he  could  not  sell  bills  on  Barker, 
when  he  might  have  sold  bills  on  Taber  ^  Son ;  might  not 
they  or  the  defendant  have  justly  objected  to  the  plaintiff  that 
he  was  not  limited  to  drawing  bills  on  Barker  only,  and  have 
held  him  responsible  for  a  neglect  of  orders,  and  a  failure  of 
the  enterprise  ? 

It  is  said  that  the  last  orders  are  always  to  be  observed. 
True.  But  there  is  nothing  in  the  subsequent  letters  that  re- 
vokes or  varies  the  plan  of  the  enterprise  laid  down  in  the  first 
letter.  If  the  letter  of  the  24th  of  July  is  to  be  considered 
as  altering  or  revoking  the  letter  of  the  9th  of  January,  then 
the  next  letter  of  the  26th  of  S^teniber,  which  is  wholly  silent 
as  to  any  guaranty  whatever,  might  be  considered  as  revoking 
all  former  engagements. 

Letters  containing  orders  of  this  kind,  where  an  agent  is 
concerned,  are  not  to  be  subjected  to  nice  criticism,  but  ought 
to  be  taken  in  their  natural  and  plain  sense.  And  if  that  alone 
is  looked  for,  then,  according  to  the  internal  and  external  evi- 
dence of  the  whole  transaction  between  the  parties,  it  is  clear 
that  the  guaranty  contained  in  the  letter  of  the  9th  of  Janu- 
ary, was  never  revoked,  but  was  continued.  Both  Taber  fy 
Son  and  the  defendant  were  extremely  solicitous  that  the 
Mac  should  be  expedited,  with  all  possible  speed.  Their  or- 
ders for  this  purpose,  and  for  the  purchase  of  five  hundred 
bales  of  cotton,  were  reiterated  and  urgent ;  they  never  could 
have  intended,  therefore,  to  diminish  the  chance  of  *the 
agent's  procuring  funds,  by  the  sale  of  bills,  especially  when  he 
frequently  expressed  the  great  difficulty  of  placing  bills. 

There  is  a  fallacy  in  the  argument  of  the  defendant's  coun- 
8el,  in  confounding  orders  and  instructions  given  to  govern 
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the  conduct  of  an  agent,  with  a  contract  of  guaranty  or  surety* 
ship.  The  defendant  was  a  surety  or  guaranty  so  for  as  re- 
garded Taber  fy  Son^  but  in  respect  to  the  plaintiff,  both  Talm 
fy  Son  and  the  defendant  were  principals,  and  the  plaintiff 
their  agent. 

Kent,  Ch.  J.  delivered  the  opinion  of  the  court.  It  is  evi- 
dent from  every  part  of  this  case,  that  the  defendant  was 
merely  an  agent  and  surety  for  Taber  fy  Son^  and  that  the 
plaintiff,  at  the  time  of  the  creation  of  the  debt  in  question, 
knew  of  this  feet,  and  that  the  debt  arose  on  their  account, 
and  for  their  benefit,  and  not  on  the  account,  or  for  the  bene- 
fit, of  the"  defendant.  He  is,  therefore,  not  to  be  charged 
beyond  his  positive  obligations  by  contract. 

The  claim  upon  the  defendant  for  the  payment  of  the  two 
bills  of  the  20th  of  March,  1807,  is  founded  on  his  letter  of 
the  9th  of  January,  1806,  in  which  he  stated  that  the  ship 
Mac  was  gone  to  New- Orleans,  in  pursuit  of  freight,  and  that 
he  wished  her  loaded  on  owners'  account  to  five  hundred 
bales  of  cotton,  and  that. for  the  payment  of  all  shipments  on 
owners'  account,  the  bills  of  the  plaintiff  on  Taber  fy  Son,  or 
o«  him,  at  sixty  days'  sight,  would  meet  with  due  honor. 

If  there  had  been  no  other  letter  than  this,  and  the  plaintiff 
had  acted  upon  it  with  reasonable  diligence,  the  defendant 
would  have  been  responsible  for  bills  drawn  upon  Taber  fy 
Son.  But  the  defendant,  in  his  letter  of  the  13th  of  February, 
1806,  enclosed  one  to  the  plaintiff  from  Taber  fy  Son,  in 
which  they  assume  the  character  of  owiters  and  principals  in 
the  transaction,  and  give  directions  accordingly,  and  instruct 
the  plaintiff  to  draw  on  them,  or  on  the  defendant,  or  on  the 
h^use  of  Rathbone,  Hughes  fy  Dtmcan,  at  Liverpool;  and 
the  defendant,  at  the  same  time,  instructs  the  plaintiff,  that 
his  bills  on  him,  the  defendant,  for  account  of  Taber  Sf  Son, 
for  the  cotton  they  may  order  to  be  shipped,  shall  be  duly 
honored.  The  defendant  writes  again,  to  the  same  effect,,  by 
his  letter  of  the  24th  of  July,  IS06.  These  letters  were  all 
received  before  the  shipment  was  made,  or  the  cotton  pur- 
chased ;  and  it  was  upon  the  credit  of  those  letters,  and  in 
obedience  to  the  instructions  of  Taber  ^  Son,  and  of  their 
agent,  as  contained  therein,  *that  the  shipment  was  made. 
This  appears  evident  from  the  plaintiff's  letter  to  the  defend- 
ant of  the  26th  o(  September,  1806,  and  of  the  22d  of  Janur 
ary,  1807. 

When  TiAer  fy  San  were  introduced  to  the  plaintiff,  as 
owners  of  the  ship,  and  exclusively  interested  in  the  adventure, 
he  immediately  and  steadily  acknowledged  them  as  such,  and 
promised  to  obey  their  orders.  This  appears  by  his  letters  of 
the  27th  of  March,  the  7th  of  April,  and  the  5th  of  June, 
1806,  all  of  which  were  addressed  to  Taber  fy  Son.  And  in 
all  his  subsequent  correspondence,  he  looks  up  to  Taber  Sf 
Son  as  his  principals,  on  whose  account,  and  under  whoso 
orders  he  acted,  and  the  defendant  was  considered  as  an  agent 
merely,  who  had  assumed  to  pay  the  draughts  on  himself.    This 
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inteiferenc6  of  Taber  if  Son,  as  principals,  and  this  recogni- 
tion of  them  as  such  by  the  plaintifT;  this  new  and  specified 
responsibility  of  the  defendant,  and  the  continued  evidence 
of  the  plaintiff's  assent  to  the  new  arrangement,  and  the  cre- 
ation of  the  debt  in  question,  long  after  it  had  taken  place, 
appear  to  me  to  be  sufficient  to  prove  that  the  defendant  was 
not  holden  beyond  the  tferms  of  his  letters  of  13th  February, 
and  24th  July,  1806;  and,  consequently,  that  he  was  not 
bound  to  answer  for  any  bills  not  drawn  directly  upon  himself. 

There  was  a  variation,  by  the  assent  of  all  concerned,  in  the 
terms  of  the  engagement  contained  in  the  letter  of  the  9th  of 
January,  1806,  and  it  would  be  contrary  not  only  to  the  un- 
derstanding of  the  parties,  but  to  the  principles  upon  which 
the  rights  of  a  surety  rest,  to  revive  and  apply  to  this  case  the 
antecedent  engagement  of  the  defendant.  That  engagement 
was  made  before  Taber  fy  Son  had  introduced  themselves  to 
the  plaintiff,  and  under  circumstances  which  afterwards  ceased 
to  exist.  It  was  modified  and  merged  in  the  new  contract, 
which  arose  in  consequence  of  Taber  fy  Son  making  them- 
selves known,  and  taking  a  direct  and  controlling  part  in  the 
business,  as  owners.  They  declare  that  the  defendant  was 
their  agent,  whose  instructions  the  plaintiff  was  to  follow,  and 
they  prescribe  the  mode  of  reimbursement,  to  which  the  de- 
fendant assents  as  far  as  depends  upon  him.  The  plaintiff 
also  assumes  these  new  propositions  as  the  basis  of  his  con- 
duct, and  of  the  credit  he  was  to  give.  He  acknowledges  his 
obligations  to  Taber  fy  Son  for  their  confidence  ;  he  promises 
to  execute  their  orders  and  follow  their  instructions ;  he  in- 
forms them  why  he  shall,  from  time  to  time,  elect  one  mode 
of  reimbursement  offered  to  him,  in  preference  *to  the  other, 
and  why  he  shall  prefer  drawing  on  the  defendant,  because  of 
his  residence  in  New-  York ;  but.  he  reminds  Taber  fy  Son  to 
see  that  his  drafts  on  the  defendant  are  duly  honored ;  and  he 
sends  them  a  note  of  his  drafts  on  the  defendants,  and  promises 
to  keep  them  advised  of  his  proceedings,  and  should  continue 
to  draw  as  opportunity  offered.  This  he  did  so  late  as  the  3d 
of  March,  1807.  But  on  the  20th  of  that  month  he  altered 
hia  mode  of  drawing,  and  drew  the  bills  in  question  on  Taber 
fy  Son,  and  gave  no  immediate  advice  thereof  to  the  defend- 
ant. He  was  accordingly  not  bound  to  pay  these  bills,  and 
the  subsequent  draft  upon  him  so  late  as  the  30th  of  January, 
1809,  was  clearly  without  any  existing  authority.  The  delay 
of  nearly  two  years  after  drawing  on  Taber  fy  Son,  was  a 
waiver  of  the  right  to  draw  for  the  same  debt  on  the  defend- 
ant. It  was  the  same,  in  effect,  as  giving  a  new  and  extend- 
ed credit  to  Taber  fy  Son;  and  it  would  be  destructive  to 
mercantile  confidence  and  safety,  and  especially  to  the  inter- 
ests of  agents  and  correspondents,  to  allow  of  a  valid  resort  to 
the  surety  after  such  a  delay.  It  may  well  be  presumed  that 
he  would,  in  the  mean  time,  be  lulled,  by  a  false  confidence, 
that  no  such  unsatisfied  debt  existed,  and  be  ready  to  surren- 
der up  to  his  principal  all  his  means  of  indemnity. 
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It  may  appear  to  be  reasonable  that  a  resort  to  Taber  fy 
Son,  in  the  first  instance,  should  not  prejudice  the  claim  of  the 
plaintiff  on  the  defendant,  as  it  would  appear  to  be  for  the 
benefit,  and  not  to  the  injury  of  the  defendant,  that  the  first 
resort  should  be  to  his  principals.  But  it  is  sufficient  to  ob- 
serve that  the  contract  was  different,  and  that  the  surety  is 
only  to  be  held  according  to  the  sound  interpretation  of  tlu 
terms  of  his  contract.  The  parties  must  have  had  sufficient 
reasons,  in  their  own  view  of  the  subject,  for  prescribing  the 
mode  on  which  the  responsibility  of  the  defendant  was  to  de- 
pend ;  and  it  would  be  hazardous  to  say  that  there  were  no 
good  reasons  arising  out  of  the  complicated  concerns  of  the 
trade  in  which  the  parties  were  engaged,  for  confining  the  de- 
fendant's engagement  to  the  terms  prescribed.  Courts  are 
not,  indeed,  to  construe  so  literally  the  contract,  even  of  a 
surety,  as  to  defeat  the  spirit  and  sense  of  it ;  nor,  on  the 
other  hand,  are  they  to  vary  and  extend  the  contract,  because 
they  do  not  perceive  any  inconvenience  or  reasonable  objec- 
tion to  the  modification  assumed.  It  is  sufficient  for  the  sure- 
ty to  reply  non  h€BC  infcedercLvenL  There  are  many  cases  in 
which  it  *has  been  established  that  a  surety  is  not  held,  if 
there  be  any  variation  from  the  terms  of  his  contract,  however 
immaterial  the  variation  may  appear  to  have  been  in  the  given 
case.  (Myers  v.  Edge,  7  Term  Rep.  254.  Ludlaws  v.  Si- 
mond,  2  Caines^  Cases  in  Error,  1.  Walsh  v.  Bailie,  10 
Johns.  Rep,  180.)  Here  was  an  election  given  to  the  plain- 
tiff. He  was  at  liberty  to  draw  on  Taber  fy  Son,  or  on  their 
sureties  at  New-York  or  Liverpool  He  elected,  for  a  while, 
to  draw  on  the  defendant ;  and  then  he  elects  to  draw  on  bis 
principal,  land  gives  no  notice  to  the  defendant  of  the  drafts, 
or  at  least,  no  notice  consistent  with  his  former  practice,  or 
with  mercantile  promptitude  and  diligence.  The  defendant 
was,  consequently,  discharged  by  that  election,  and  not  hold- 
en  for  the  payment  of  those  bills,  any  more  than  he  would 
have  been  holden,  if  the  bills  had  been  drawn  on  the  bouse  in 
Liverpool. 

The  court  are  accordingly  of  opinion,  that  the  verdict  must 
be  set  aside,  and  a  new  trial  awarded  with  costs  to  abide  the 
event  of  the  suit. 

Van  Ness,  J.  dissented.  New  trial  granted. 


A  habeas  cor- 
pus,  allowed  by 
a  commissioner 
of  this  court, 
was  issued,  di- 
rected to  /.  C, 
commander  of 
the  navy  of  the 
United  States, 
on  Lake  Onta' 
no,  and  to  M. 
L,     command- 


In  the  Matter  of  Samuel  Stacy,  jun. 

ON  the  21st  of  July,  1813,  Nathan  Williams,  Esq.  one  of 
the  commissioners  of  this  court,  allowed  a  habeas  corptAS,  en- 
dorsed "  by  the  statute,^^  and  directed  to  ''  Isaac  Chauncey, 
commandant  of  the  navy  of  the  United  States  on  Lake  Onto* 
rio,  and  to  Morgan  Lewis,  commanding  the  troops  of  the 
United  States  at  the  station  of  Sackett's  Harbor,  and  to  each 
and  every  subordinate  officer  under  the  said  commandants,  or 
either  of  them;  and  by  which  they  were  commanded 4o  Ining 
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before  him  immediately,  the  body  of  Samuel  Staqf,  jun.  to-     Albany, 
gether  with  the  cause,"  (fee.  ^August^^sis^ 

The  habeas  corpus  was  grounded  on   the  following  affi- 
davits : 

*  1.,  Affidavit  of  Samuel  Stacy,  jun.  taken  on  the  17th  of  [*329  ] 
July,  stating  that  he  was  a  natural  born  citizen  of  the  United  . 
States,  and  a  resident  of  the  town  of  Madrid  in  St,  Lawrence  o/  tie^  SSS 
county.  That  on  the  30th  of  June  last,  he  was  on  his  way  from  states, ^Sack" 
Sacketfs  Harbor  to  Madrid,  when  he  was  arrested  at  Water-  and  to  ^each' 
town,  by  the  order  of  Commodore  Chauncey,  and  taken  back  and  every  sub- 
to  SacketVs  Harbor,  and  had  since  been  kept  in  confinement  mider**Uie  satd 
there,  and  was  wholly  ignorant  of  the  cause  of  his  arrest  and  commandants, 
detention.  That  he  had  a  numerous  family  in  St.  Lawrence  {hem^  *'com. 
county  dependant  on  him  for  support,  and  that  he  and  his  fam-  manding  them 
ily  are  suffering  greatly  from  his  confinement.  b^^j- "f ^amt^ 

2.  Affidavit  of  Amos  Benedict,  taken  on  the  17th  of  July,  ^i  staa/,  jun., 
stating  that  he  had  been  acquainted  with  Stacy  for  about  five  ateiy,  &c.™^o- 
years  last  past,  and  that  he  was  a  resident  of  St,  Lawrence  gether  with  the 
county,  as  stated  in  his  affidavit,  and  that  he  understood  from  fo^e^^e*^  com- 
Commodore  Chauncey  himself,  that  he  was  arrested  and  de-  ndssumtr,  s^, 
tained  by  his  order.  i^Jjm  wltTa? 

3.  A  further  affidavit  o(  Amos  Benedict,  taken  on  the  19th  dorsed^  on  the 
of  July,  stating  that  he  had  since  been  informed  that  Stacy  had  Jj[j| '  "  ^i^^' 
been  delivered  over  to  General  Lewis ;  and  that  to  an  applica-  general  ofdivis- 
tion  to  Captain  Smith,  who  had  arrested  and  detained  Stacy ^  J  'ie^'^wS 
to  know  the  cause,  he  received  the  following  letter ;  "  Sir,  states,  do.  re- 
SacketVs  Harbor,  July  18, 1813,  Samuel  Stacy,  who  has  been  ir^iVlhaftfe 
under  my  charge,  was  arrested  by  a  verbal  order  from  Commo-  within '  named 
dore  Chauncey,  and  under  suspicion,  as  he  believed,  of  having  f^^^^  i^i 
connection  in  some  way  with  the  enemy,  since  the  declaration  my  custody. 
of  war;  and  that  Stacy  was  yesterday  delivered  into  the  cus-  to  be  an^evi^ 
tody  of  General  Lewis,  by  a  written  order  from  Commodore  siveandinsuffi- 
a«««ceytohim.»  ^if^  u.r Se' 

To  the  habeas  corpus  the  followmg  returns  were  made :  officer,  to  ex- 

"I,  Morgan  Lewis,  general  of  division  in  the  army  of  the  nor*producinc 

United  States,  do  return  to  the  within  writ  that  the  within-  the  body  of  the 

named  Samuel  Stacy,  jun.  is  not  in  my  custody.  u['have''retum- 

"  Morgan  Lewis."  edthat  he  was 

"  I,  Royal  Torrey,  to  whom  the  writ  hereunto  annexed  has  ^^y^'^'p^^J^^ 

been  shown,  for  return  thereto,  respectfully  represent,  &c.  that  or'power;  and 

the  said  writ,  as  I  am  advised,  either  has  improvidently  issued,  j.J^^  a'Sdaviif 

or  is  not  directed  to  me,  either  by  name  or  description,  as  no  that  the  party 

copy  of  the  warrant  of  commitment  of  the  said  Samuel  Stacy,  ^^^'c^^^y'  J" 

i'un.  has  ever  been  demanded  of  me,  which  by  law  ought  to  the  suborcUnate 

ave  been,  before  the  said  writ  could  legally  have  issued.  Snfd?r'the*oidef 

"  Royal  Torrey,  Provost  Marshal,^^  of  General  M, 
*A  demand  of  the  order  or  warrant  of  commitment  being       [  *  330  ] 

made,  the  said  Torrey  made  a  further  return,  as  follows :  ^rreturn^^wai 

"  To  the  within  request  and  demand,  I  return  a  copy  of  the  intentionally 
order   upon   which  I  now  detain   the   above-named   iSamweZ  «^"^®5^^^,^' 

f^  •        )j  regarded,     the 

iStacy,  JUn.  -  court    ordered 
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ALBANY,  "-R.  Torrey,  Provost  Marshal^ 

^^^^^^      «  Sir — ^You  will  receive  into  the  custody  of  the  provost  guards 
Matter  qr    from  Commodore  Chauncey,  Samuel  tStaey,  charged  by  him 
Stacy.       the  said  commodore  with  an  act  of  high  treason  against  the 
government  of  the  United  States,  committed  within  the,terri- 
fmiiJ^eiy^  ^^U  ^f  the  king  of  Great  Britain.  J.  Chambers, 

Mtnst  General  ^* Assistant  Adfutant  General. 

^L^^'  *      "^d/f.  Gen's,  Office,  SacketVs  Harbor,  24th  Jtdy,  1813." 
The  above  writ,  returns  and  papers,  were,  by  the  commis^ 
sioner,  submitted  to  the  Supreme  Court,  for  its  "  aid  and  ad- 
vice." 

The  following  affidavit  was  also  submitted  to  the  court ;  and 
Sedgwick,  at  the  same  time,  moved  for  an  attachment,  or  a 
rule  to  show  cause  why  an  attachment  should  not  issue,  against 
Gen.  LiCwis  and  /?.  Torrey  for  not  making  due  returns  to  the 
said  writ. 

Affidavit  of  Justin  Butterfield,  taken  the  5th  August,  1813, 
stating  that  he  served  the  said  writ  on  Morgan  Lewis,  at  Sock- 
et fs  Harbor,  on  the  23d  d^jof  Juiy\^jst,w:id  that  Gen.  Lewis 
then  asked  his  subordinate  officers  who  were  there  present, "  if 
Stacy  was  the  man^s  name  whom  we  have  in  custody,^'  or 
words  of  the  like  import,  to  which  they  answered,  that  was  the 
name.  That  the  said  M.  Lewis  then  told  the  deponent,  that 
he  should  return  that  tJie  said  Stacy  was  not  in  his  custody; 
that  he  believed  the  said  Stacy  had  been  guilty  of  treasonable 
practices,  in  carrying  provisions  and  giving  information  to 
the  enemy,  and  that  he  believed  a  court-martial  was  the  pro^ 
per  tribunal  to  try  the  said  Stacy,  though  he  was  a  citizen, 
or  words  of  like  import ;  that  the  said  M.  Lewis  then  made  the 
return  which  appears  on  the  writ ;  that  the  deponent  then  asked 
the  said  Lewis  if  he  would  inform  him  in  whose  custody  the 
said  Stacy  was,  to  which  the  said  Lewis  answered  that  he 
would  not;  that  the  deponent  then  went  to  Royal  Torrey, 
and  asked  him  if  he  was  a  subordinate  officer  acting  under 
[  *  331  ]  General  Lewis,  and  he  answered  that  he  was  *provost  marshal 
under  General  Lewis ;  and  Tie  further  answered,  on  interro* 
gation,  that  Samuel  Stacy,  jun.  was  in  his  custody,  and  thtU 
on  the  XSth  of  July  last  he  took  him  into  his  custody  by  vir^ 
tue  of  an  order  from  John  Chambers,  quartermaster-general; 
that  the  order  contained  no  charge  against  Stacy,  and  that 
Stacy  had  ever  since  remained  in  his  custody;  that  the  depo« 
nent  then  served  the  writ  on  Torrey,  and  c^ered  him  the  mo* 
ney  endorsed  on  the  writ,  and  a  bond  to  be  executed  according 
to  the  statute ;  that  Torrey  then  said  that  he  could  do  nothing 
until  he  had  seen  General  Lewis ;  that  on  the  next  day,  being 
the  24th  of  July,  he  again  called  on  Torrey,  and  found  him 
copying  the  return  -above  annexed  from  a  draft  which  the  de- 
ponent saw  and  believed  to  be  in  the  hand-writing  of  General 
Lewis,  and  he  then  gave  the  deponent  the  writ  and  the  above 
return,  and  said  that  lie  had  conversed  with  General  Lewis^ 
who  believed  that  Stacy  was  guilty,  and  that  he  should  make 
no  other  return ;  and  that  if  the  deponent  would  go  and  con^ 
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vmce  General  Lewis  that  Stacy  was  innocent ,  that  General 
Lewis  would  discharge  him ;  that  Torrey  told  the  deponent 
that  after  he  had  been  served  with  the  above  writy  he  had  given 
up  to  General  Lewis  the  order  upon  which  Stacy  was  ddair^ 
ed  at  the  time  of  the  service  of  the  writ^  and  that  the  order 
above  annexed  had  been  received  after  the  service  of  the  writ. 

The  deponent  further  stated,  that  Stacy  had  been  closely 
confined  at  SacketVs  Harbor  for  the  space  of  five  or  six  weeks ; 
that  at  the  time  of  the  service  of  the  writ,  he  was  sick  and  con- 
fined in  a  small  tent,  and  the  guard  informed  the  deponent 
they  had  orders  to  let  no  one  visit  him  or  speak  with  him  but 
the  physician  and  his  wife,  and  that  the  deponent  had  since 
been  informed  that  Stacy  had  been  put  in  a  guard-house  and 
closely  confined,  and  that  his  health  continued  bad. 

Kent,  Ch.  J,  The  return  is  insufficient  and  bad  upon  the 
face  of  it.  The  writ  was  directed  to  Morgan  Lewis ^  as  com- 
mander of  the  troops  of  the  United  States,  at  Sacketfs  Har- 
bor; and  under  his  title  of  "  General  of  Division  in  the  Army 
of  the  United  States/' he  simply  returns  "that  the  within- 
named  Samuel  Stckcy,  jun.  is  not  in  my  custody."  This  was 
evidently  an  evasive  return.  He  ought  to  have  stated,  if  he 
meant  to  excuse  himself  for  the  non-production  of  the  body  of 
the  party,  that  Stacy  was  not  in  his  possession  or  power.  The 
case  of  The  King  y.  Winton  (5  Term  Rep.  89)  is  to  this  point; 
and  the  ^observations  and  decision  of  the  K.  B.  in  that  case 
are  entitled  to  our  deepest  attention.  That  was  the  case  of  a 
habeas  corpus  granted  by  a  judge  in  vacation,  and  returnable 
immediately  before  him.  The  return  by  the  person  to  whom 
the  writ  was  directed  was,  that  he  had  not  the  body  of  the  par- 
ty "  detained  in  his  custody ;"  and  that  return  being  filed  in 
the  K.  B.,  an  attachment,  on  a  rule  to  show  cause,  was  made 
absolute  against  the  party  for  an  insufiicient  return.  Mr.  Jus- 
tice Grose,  in  giving  his  opinion^  observed,  "  that  the  courts 
always  looked  with  a  watchful  eye  at  the  returns  to  writs  of 
habeas  corpus ;  that  the  liberty  of  the  subject  es^ntially  depend- 
ed on  a  ready  compliance  with  the  requisitions  of  the  writ,  and 
the  courts  were  jealous  whenever  an  attempt  was  made  to  de- 
viate from  the  usual  form  of  the  return,  that  the  party  had  not 
the -person  in  his  possession,  custody  w  power,  and  that  it  had 
not  been  adopted  in  that  case,  but  an  equivocal  one  substituted, 
and  the  words  *  power  and  possession'  omitted." 

The  accompanying  return,  in  this  case,  of  Torrey,  the  pro- 
vogt  marshal,  does,  of  itself,  contradict  the  return  of  General 
Lewis ;  for  he  admits  that  Stacy  is  detained  in  his  custody, 
under  an  order  issued  from  the  adjutant-general's  office,  at 
Sa^kett's  Harbor,  so  late  as  the  24th  of  July  last.  This  order 
and  the  detention  under  it,  we  are  bound  to  consider  as  the  act 
of  General  Lewis,  the  commander  at  that  station,  and  we  are 
equally  bound  to  consider  the  prisoner  as  being  in  his  posses- 
sion,  custody  and  power. 

Here  is,  then,  appearing  on  the  vety  face  of  the  return,  a 
contempt  of  the  process. 
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Bat  this  is  not  all.  The  affidavit  o(  Butterjield,  who  served 
the  vjrrit,  proves  not  only  the  fact,  that  Stacy  was  then  in  the 
custody,  under  the  orders,  and  by  the  authority,  of  General 
Lewis^  but  that  the  direction  of  the  writ  was  intentionally  dis- 
regarded. 

The  only  question  that  can  be  made  is,  whether  the  motion 
for  an  attachment  shall  be  granted,  or  whether  there  shall  be 
only  a  rule  upon  the  party  offending,  to  show  cause  by  the  first 
day  of  the  next  term,  why  an  attachment  should  not  issue. 
Afler  giving  the  case  the  best  consideration  which  the  pressure 
of  the  occasion  admits,  I  am  of  opinion  that  the  attachment 
ought  to  be  immediately  awarded. 

The  attachment  is  but  process  to  bring  in  the  party  to  answer 
*for  the  alleged  contempt,  and  upon  the  present  motion,  we 
must  act,  as  the  courts  have  always,  of  necessity,  acted,  in  like 
cases,  upon  the  return  itself,  and  the  accompanying  affidavits 
of  the  complainant. 

This  is  a  case  which  concerns  the  personal  hberty  of  the  citi- 
zen. Stacy  is  now  sufiering  the  rigor  of  confinement  in  close 
custody,  at  this  unhealthy  season  of  the  year,  at  a  military  camp, 
and  under  military  power.  He  is  a  natural  born  citizen  resid- 
ing in  this  state.  He  has  a  numerous  family  dependant  upon 
him  for  their  support.  He  is  in  bad  heahh,  and  the  danger  of 
a  protracted  confinement  to  his  health,  if  not  to  his  life,  must 
be  serious.  The  pretended  charge  of  treason,  (for  upon  the 
facts  before  us  we  must  consider  it  as  a  pretext,)  without  being 
founded  upon  oath,  and  without  any  specification  of  the  mat- 
ters of  which  it  might  consist,  and  without  any  color  of  author- 
ity in  any  military  tribunal  to  try  a  citizen  for  that  crime,  is 
only  aggravation  of  the  oppression  of  the  confinement.  It  is 
the  indispensable  duty  of  this  court,  and  one  to  which  every 
inferior  consideration  must  be  sacrificed,  to  act  as  a  faithful 
guardian  of  the  personal  liberty  of  the  citizen,  and  to  give  ready 
and  effectual  aid  to  the  means  provided  by  law  for  its  security. 
One  of  the  most  valuable  of  those  means  is  this  writ  of  habeas 
corpus,  which  has  justly  been  deemed  the  glory  of  the  English 
law  ;  and  the  Parliament  of  England,  as  well  as  their  courts 
of  justice,  have,  on  several  occasions,  and  for  the  period,  at 
least,  of  the  two  last  centuries,  shown  the  utmost  solicitude, 
not  only  that  the  writ,  when  called  for,  should  be  issued  with- 
out delay,  but  that  it  should  be  punctually  obeyed.  (See 
Brown's  Case,  Cro.  Jac.  543,  and  the  stat.  of  16  Car,  I.  c. 
10.  s.  8.)  Nor  can  we  hesitate  in  promptly  enforcing  a  due 
return  to  the  writ,  when  we  recollect  that,  in  this  country,  the 
law  knows  no  superior  ;  and  that  in  England,  their  courts  have 
taught  us,  by  a  series  of  instructive  examples,  to  exact  the 
strictest  obedience  to  whatever  extent  the  persons  to  whom  the 
writ  is  directed  may  be  clothed  with  power,  or  exalted  in  rank. 
On  ordinary  occasions,  the  attachment  does  not  issue  until  afler 
a  rule  to  show  cause ;  but  whether  it  shall  or  shall  not  issue  in 
the  first  instance,  must  depend  upon  the  sound  discretion  of 
the  court,  under  the  circumstances  of  each  particular  case.  It 
270 


OP  THE  STATE  OF  NEW-YORK. 


333 


may^  and  it  often  does,  issue  in  the  first  instance,  without  a 
rule  to  show  cause,  if  the  case  be  urgent,  or  the  contempt  fla- 
grant. On  this  point  the  authorities  are  sufliciently  explicit. 
\Rex  V.  Jones,  Stra.  185.  *Davies,  ex  dem.  Povey,  v.  Doe, 
2  Bl.  Rep.  892.     Hawk.  tit.  Attachment,  b.  2.  c.  22.  s.  1.) 

If  oyer  a  case  called  for  the  most  prompt  interposition  of  the 
court  to  enforce  obedience  to  its  process,  this  is  one.  A  mili- 
tary commander  is  here  assuming  criminal  jurisdiction  over  a 
private  citizen,  is  holding  him  in  the  closest  confinement,  and 
contemning  the  civil  authority  of  the  state.  The  parties  are, 
also,  at  so  great  a  distance,  that  no  rule  to  show  cause  could 
be  made  returnaWe  at  this  term ;  and  if  no  good  cause  was 
shown  at  the  next  term,  an  attachment  could  not  probably  be 
issued  from  the  city  of  New-  York  where  the  court  will  then 
sit,  and  be  returned  the  same  term.  Unless  the  attachment 
goes,  the  injured  party  may  not  feel  the  benefit  of  our  assist- 
ance until  the  ensuing  winter.  That  delay  would  render  the 
remedy  alarmingly  impotent.  The  case  of  Rex  v.  Earl  Fer-r 
rers  (1  Burr.  631)  is  a  precedent  in  point,  for  awarding  the 
attachment  in  the  first  instance.  In  that  case,  a  second  writ 
of  habeas  corpus  was  issued,  (the  first  writ  not  being  obeyed 
without  fault,  as  the  party  who  sued  out  the  writ,  and  who  was 
the  brother  of  Lady  Ferrers,  agreed  not  to  prosecute  it,)  and 
not  being  obeyed,  an  attachment  was  moved  for,  without  a  rule 
to  show  cause,  and  was  granted.  Lord  Mansfield  observed, 
that  "  the  court  may  enforce  speedy  obedience  to  the  writ,  and 
the  circumstances  of  that  case  (where  delay  might  be  very  dan- 
gerous) required  it.  And,  therefore,  the  court  thought,  under 
the  extraordinary  circumstances  of  that  case,  an  attachment 
should  issue  to  enforce  obedience  to  that  writ  of  habeas  corpus 
which  so  much  affected  the  preservation  and  security  of  that 
lady." 

I  am,  for  these  reasons,  of  opinion  that  an  attachment  ought 
to  issue. 

Per  totam  Curiam ; 

Ordered  that  an  attachment  in  this  cause  issue  againt  Gen- 
eral Morgan  Lewis  :  but  that  the  same  be  accompanied  with 
a  copy  of  this  rule,  which  is  to  operate  as  instructions  to  the 
sheriff  not  to  serve  the  same,  if  General  Morgan  Lewis  shall 
forthwith,  upon  service  of  a  copy  of  this  rule  upon  him,  dis- 
charge the  said  Samuel  Stacy,  jun.,  or  shall  cause  him  to  be 
brought  before  Nathan  Williams,  Esq.  commissioner,  &c.,  in 
obedience  to  the  habeas  corpus  heretofore  issued  by  him  in 
this  cause. 


ALBANY, 
August,  1813. 


*Jackson,  ex  dem.  Livingstok,  against  Niven. 
THIS  was  an  action  of  ejectment,  tried  at  the  Columbia 


1*335  J 

A.fhy  writ- 
ten contract, 
sold  a  farm  to 


circuit,  in  October,  1812,  before  Mr.  Justice  Van  Ness. 

The  defendant  gave  in  evidence  a  contract  under  the  hands  f^'^^'^^^l^^f' 
and  seals  of  the  parties,  and  under  which  he  had  entered  on  X^  pounds, 
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ALBANY,     the  premises,  dated  4th  May,  1808,  by  which  the  lessor  of  the 
Aagost,  1813.   plaintiff  agreed  "  that  he  had  sold  and  did  sell"  to  the  defend 
^"j^^J^i^J^  ant,  a  certain  farm,  describing  it,  being  the  premises  in  ques- 
V.  tion,  for  the  consideration  of  five  hundred  pounds,  to  be  pwd 

KiiflSLBaAcx.  ^^  ^^^  plaintiff  in  four  years  ;  the  first  payment  of  one  hundred 
in  four  annual  and  twenty-five  pounds,  to  be  made  on  the  1st  January  ^  1809, 
gy™ents,^and  <t^.  with  interest  on  the  whole  from  the  date,  until  paid,  and 
wiieatannuaiiy,  to  pay  yearly  twenty-five  bushels  of  wheat,  four  hens,  and  two 
during  **]«*»^«*  days'  riding  with  a  wagon,  &c.,  of  cdl  which  indentures  are  to 
&c.,  '  of  ail  be  entered  %nto  between  the  parties,  (as  soon  as  the  above  sums 
uhich  inden-  are  paid,)  containing  such  covenants  and  conditions,  &c.,  which 
V'^^e^eriiuo  indentures  and  the  survey  the  defendant  was  to  pay  for. 
bciivcenthepar-  The  defendant  produced  several  receipts,  from  the  9th  May, 
sZn  ts '  the  1808,  from  the  lessor  to  him,  of  various  sums  of  money  paid 
uioiicy  was  on  thjs  con tract ;  and  a  receipt  of  the  lessor,  dated  16th  AprU^ 
^vuwrJd^'  into  1808,  "  for  twenty-fivc  bushels  of  wheat  on  account  of  rent 

possession      of  duC." 

ami  madTvlri-      A  vcrdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 

ous     payments  of  the  COUrt. 

aSd"'  luo'^25  Per  Curiam.  The  defendant,  by  the  agreement,  was  to  l)e 
bushels  of  entitled  to  a  deed  of  the  premises  on  the  payment  of  certain 
Zy'^A.  Z^^ilnt,  nioneys ;  but,  in  the  mean  time,  he  was  put  or  continued  in 
no  deed  had  possession,  and  was  to  pay  an  annual  rent,  and  the  rent  for  one 
brii.rS^not  y^^f  at  l^ast,  was  paid  and  accepted.  Whether  the  defendant 
havinff  com-  would  evcr  entitle  himself  to  his  deed  was  uncertain,  but  in  the 
meiu^iiranac-  ^'^^  time  he  was  a  tenant,  and  paid  rent  as  such,  and  wsb 
lion  of  eject-  consequently  entitled  to  notice  to  quit.  The  cases  of  Right  v. 
gainst^^  B.]  Tt  *««^<^»  (13  East,  209,)  of  Doe  v.  Watts,  (7  Term  Rep,  83,) 
was  held  that  and  of  Jackson  V.  Wilsey,  (9  Johns. Rep*  267,)  are  much  in 
t^noUc^Toquit^  P^^^^  '^  ^^vor  of  the  right  of  the  defendant  to  notice, 
being  a  tenant     ^  Judgment  for  the  defendant. 

of  -4.;  and  pay- 
ing    rent      as  [a)  Jackson  v.  3iillar,l  Cow.  Rep.  14,1. 
such.(a) 


[  *336]      ^Jackson,  ex  dem*  LiviJCfosTON,  against  Kjsselbrace. 

A  memoran-  THIS  was  an  action  of  ejectment  for  lands  in  the  town  of 
g?^ment*"dau  Crollatin,  in  the  manor  of  tdmngston.  The  cause  was  tried 
ed  the  i5ih  Ja-  in  September^  1812,  before  Mr.  Justice  Van  Ness. 
b^^in  ™&  The  title  of  the  lessor  to  the  manor  of  Livingston  was  ad- 
ze stated  that  mittcd.  The  defendant  gave  in  evidence  the  following  instru* 
and'lojarm'ut  ^^ent :  "  Memorandum  of  an  agreement  made  the  15^  Janu- 
wdoK.  all  that  ary,  1798,  between  Henry  Livingston,  of  Ancram,^Lnd  Yury 
^^for\ht  rent  Kxsselbrack,  of  the  town  of  Livingston,  witnesseth,  that  the 
0/  20  good  said  Henry  Livingston  hath  set  and  to  farm  let  unto  the  said 
^  »t^  '^|J;  Yury  Kisselhrack,  all  that  farm,  &c.,  situate,  &c.,  in  the  manor 
yearly,  for  and  ol  Living ston,  SfC.  for  the  rent  of  twenty  bushels  of  good  win- 
of^'^^^u^  ter  wheat,  and  four  fat  hens,  yearly  and  every  year,  for  and 
H^e  ofK.  and  during  the  term  of  the  natural  Ufe  of  him  the  said  Yury  and 
^J^t^^e*J^-  ^^^  ^^  wi*®>  ^^®  PJ2^<^  t^  be  surveyed  on  or  before  the  1st 
v^ed  on  or  be-  day  of  Juns  liGXt  cnsuing  this  date,  and  then  the  said  Ywry 
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Raselbrack  is  to  take  a  lease  for  the  same  :  and  in  considera-  Albany, 
tion  that  the  said  Yury  has  never  paid  the  said  Henry  purchase-  ^^^^Jj^^^sis. 
money,  it  is  mutually  agreed  between  them,  that  if  the  said  jacksow 
Yury  sells  or  assigns  over  the  place,  he  or  his  heirs  shall  pay 
the  said  Henrys  or  his  heirs,  the  one  third  part  of  the  money 
he  sells  or  assigns  the  same  for.  It  is  further  understood  by  /ore  the  ut 
the  parties  to  these  presents,  that  the  first  rent  is  to  be  paid  on  jj^^  ^^'t^ 
the  1st  day  of  January,  1799,  and  the  farm  to  contain  eighty  k.  u  t^ take  a 
acres  of  land.     In  witness,"  &c.  ^«^«  J^J^    ^ 

The  defendant  also  gave  in  evidence  a  receipt,  dated  Febru-  ha^ilg  held 
ary,  1810,  for  forty-one  bushels  of  wheat,  for  rent.  possession    for 

The  plaintiff  proved  a  notice  to  quit  served  by  him  on  the  pai/reii?uud"i 
defendant,  dated  17th  August,  1811,  for  the  1st  March,  1812.  If'^^^fXTd^T' 
The  demise  laid  in  the  declaration  was  on  the  1st  January,  Lmoum  **io   a 

1Q12,  lease  or  present 

To  show  a  disclaimer,  the  plaintiff  called  a  witness,  jvho  tifaT  an  ^interest 
stated  that  in  the  winter  of  1811,  the  defendant  said  the  lessor  ^'aving  passed 
owned  only  two  pieces  of  land  in  the  manor  of  Livingston,  "vid^ence  ^oi^n 
neither  of  which  included  the  premises.  In  the  spring  of  181 1 ,  f^'^^'^'per  \%as 
the  witness  informed  the  defendant  that  his  lease  was  made  ("^  *"^^^' 
out,  and  advised  him  to  take  it  and  pay  his  rent  as  usual ;  and 
the  defendant  refused  to  take  his  lease,  and  comply  with  the  ^ 

terms  of  his  agreement ;  and  expressly  denied  the  plaintiff's  * 

title.     Several  other  witnesses  were  sworn  to  the  same  point. 

*A  verdict  was  taken  for  the  plaintiff,  subject  to- the  opinion  [*337  ] 
of  the  court  on  a  case  containing  the  above  facts. 

The  case  was  submitted  to  the  court  without  argument 

Spencer,  J.  delivered  the  opinion  of  the  court.  The  ques- 
tion presented  by  this  case  is,  whether  the  instrument  produced 
amounted  to  an  actual  lease,  or  only  to  an  agreement  for  a 
lease.  There  are  words  of  present  demise,  to  wit,  "  Hath  set 
and  to  farm  let,'^  The  estate  granted  and  the  terms  of  the 
demise  are  quite  definitive  and  explicit ;  but  ft  provides  that  a 
lease  shall  be  given  at  a  future  day.  This  last  circumstance 
has  generally  given  a  character  to  the  instrument,  of  an  agree- 
ment for  a  lease,  as  contradistinguished  from  a  present  demise 
None  of  the  cases  will  be  found  to  contradict  the  position  that 
where  there  are  apt  words  of  present  demise,  and  to  these  are 
superadded  a  covenant  for  a  further  lease,  the  instrument  is  to 
be  considered  as  a  lease,  and  the  covenant  as  operating  in  the 
nature  of  a  covenant  for  further  assurance.  In  Goodiitle  v. 
Way,  (I  Term  Rep,  735,)  Doe  v.  Oare,  (2  Term  Bep.  739,) 
JDoe  V.  Ashburner,  (5  Term  Rep.  163,)  Doe  v.  Smith,  (6 
East,  530,)  there  were  no  words  aptly  and  precisely  importing 
present  demises,  and  it  was  held  that  in  providing  for  the  exe- 
cution of  leases,  infuturo,  it  was  the  intention  of  the  parties 
that  the  instruments  should  not  operate  as  leases.  In  Doe  v. 
Ashburner,  (5  Term  Rep,  163,)  the  case  of  Barry  v.  Nugent, 
in  error  from  the  King's  Bench  in  Ireland,  was  admitted  by 

(a)  Vide  Jackson  v.  Delacroix ^  2  WettdeWs  Rep,  433.  Jackson  v.  Lyortj  9  Cow.  Rep, 
664.  Jackson  v.  Davis.  6  Ibid.  124.  Jackson  v.  Van  Hoesen,  4  Ibid,  326.  Jackson  v. 
Cole/md.im. 

Vol.  X.  35  273 


33T 


CASES  IN  THE  SUPREME  COURT 


ALBANY, 

August,  1813. 


[*3381 


Lord  Kenyan  to  be  correctly  decided.  The  words  were,  "  ht 
it  remembered  that  J,  Barry  hath  let,  and,  by  these  presents, 
doth  demise.^^  The  instrument  contained  an  agreement  that 
leases,  with  powers  of  distress  and  clauses  of  re-entry,  &c.  be 
drawn  and  signed  at  the  request  of  either  party.  On  this  case 
the  Court  of  King's  Bench  was  clearly  of  opinion  that  the  arti- 
cles operated  as  a  present  demise  ;  and  that  the  agreement  for 
a  more  formal  lease  was  merely  in  further  assurance.  In  speak 
ing  of  this  case,  Lord  Kenyan  said  the  words  were  express  ana 
unequivocal,  and  could  have  no  other  meaning  than  that  given 
to  them,  namely,  that  they  should  operate  as  a  present  demise. 
The  case  of  Baxter  v.  Browne,  *(2  Bl.  Rep,  973,)  is  much  in 
point.  The  agreement  was  to  grant  a  lease  to  Browne  of  the 
premises,  and  they  did  thereby  set  and  let  to  him  all,  fyc,  pro- 
vided that  the  said  lease  shall  be  void,  on  non-payment  of  rent, 
&c.,and  that  such  lease  shall  contain  the  usual  covenants,  &c. 
The  defendant  entered  in  ^pursuance  of  the  agreement,  and 
paid  rent ;  and  it  was  held  by  all  the  judges,  that  it  was  clear- 
ly, a  good  lease  inpresenti,  with  an  agreement  to  execute  a 
more  formal  and  perfect  lease  infuturo.  They  observed  that 
the  operative  words  let  and  set  are  in  the  present  tense  ;  they 
laid  stress  on  the  fact  that  there  had  been  a  possession  of  four- 
teen years,  and  the  acceptance  of  rent,  observing,  "that  under 
such  circumstances,  if  the  words  of  the  lease  can  import  an 
immediate  legal  demise,  the  court  will  support  it  as  such ;"  and 
they  add,  "  that  it  will  be  evident  from  the  cases  cited  which 
we  have  looked  into  and  compared'' 

In  the  present  case,  the  lease  contained  words  of  present  de- 
mise, and  the  defendant  has  held  under  it  for  about  fourteen 
years.  It  is  impossible  to  distinguish  this  case  from  Baxter  v. 
Browne ;  and  I  presume,  after  so  long  a  possession  under  the 
instrument,  and  an  acquiescence  by  the  lessor  of  the  plaintiff, 
the  court  will  give  it  the  construction  contended  for  by  the  de- 
fendant, if  they  legally  can.  It  is  unnecessary  to  compare  and 
examine  the  various  cases  which  have  been  determined,  involv- 
ing the  consideration  of  a  lease,  or  an  agreement  for  a  lease ;  it 
is  believed  that  there  is  no  case  of  a  present  demise,  by  apt 
words,  followed  by  a  possession,  in  which  the  instrument  has 
not  been  held  to  pass  an  immediate  interest. 

If  an  interest  passed,  no  subsequent  disclaimer  by  parol  can 
abrogate  it,  for  a  freehold  interest  cannot  be  devested  by  words 
in  pais.     (3  Cruisey  367.)         Judgment  for  the  defendant 


T.  entered 
into  possession 
cf  land  in  Neuh 

[*339] 

York,  in  1769, 
on  which  he  had 
built  a  house 
two    or    three 


Smith,  ex  dem.  Teller,  against  G.  &  P.  Lokillard. 

THIS  was  an  action  of  ejectment,  brought  to  recover  pos- 
session of  a  lot  of  ground  in  Chamber-street,  in  the  6th  ward 
of  the  city  *of  JVito- For*.  The  cause  was  tried  before  Mr. 
Justice  Van  Ness,  at  the  New- York  sittings,  on  the  12th  De- 
cember, 1811. 

The  case  of  Smith,  ex  dem.  Teller,  v.  Burtis  &•  Woodward. 
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reported  ante,  (v.  9.  p.  174,)  arose  in  an  action  of  ejectment    Albany, 
for  a  part  of  the  ground  claimed  by  the  lessor  of  the  plaintiff,  ^^^^^^^J^ 
under  the  same  title,  and  the  evidence  given  on  the  trial  of       Smith 
that  cause  was  again  produced  on  the  trial  of  this  suit. 

Several  additional  witnesses  as  to  the  possession,  both  on 
the  part  of  the  plaintiff  and  of  the  defendant,  were  examined,  years  before, 
on  this  trial,  but,  as  the  leading  facts  bearing  on  the  point  de-  ^  ^sl^^l 
cided  by  the  court,  are  stated  by  the  chief  justice,  in  the  opin-  jmUI  his  death, 
ion  delivered  by  him,  it  is  unnecessary  to  detail  the  voluminous  j,°g  fomUy  con? 
mass  of  evidence  adduced  as  to  the  situation  of  the  land  called  tinued  in  dos- 
the  negroes^  burying-ground,  and  as  to  the  different  posses-  ^^*^"    *^] 

Sions  taken  of  parts  of  it.  Ihev  were   ex- 

The  defendants  read  in  evidence  a  deed  of  partition  of  the  ^j^^  ^^  ^ 
negroes'  burying-ground,  dated  the  6th  January,  1795,  be-  1776;  'and  no 
tween  Henry  H.  Kip,  Abraham  L  Van  Vleeck,  John  and  f^'^^'^j?  'JJ^ 
Samuel  Kip,  of  the  first  part,  Samuel  Breese  and  Aaron  Burr,  premises  until 
surviving  executors  and  trustees  of  Samuel  Bayard,  deceased,  i^ered^'on  the 
of  the  second  part ;  Theophilus  Beekman  and  Elizabeth,  his  premises,  as  a 
wife,  only  child  and  heiress  at  law  of  Vincent  Matthews,  by  ^^^/^^  ^'J 
Elizabeth,  his  wife,  of  the  second  part ;  Isaac  Van  Vleeck,  of  continued  in 
the  third  part ;  and  Daniel  Denniston,  of  the  fourth  part.  Swnerf  °"'unui 

Also,  a  deed  dated  6th  October,  1796,  from  Henry  H,  Kip,  isio,  when  \^ 
Samuel  Breese,  Isaac  Van  Vleeck,  and  Daniel  Denniston,  to  brought^L  gif- 
the  corporation  of  the  city  of  New-  York,  for  a  triangular  piece  tion  of  eject- 
of  land  or  gore,  part  of  the  land  allotted  to  the  said  Breese,  ^^^l"^^^. 
Van  Vleeck,  and  Dermiston,  by  the  said  deed  of  partition.        sion.     ft  was 

The  defendant  proved  by  Isaac  Mead,  one  of  the  commis-  J^^.^  ^J^^^JJ;® 

.'  ,•'  ,.  /•!'  51  •  pnar  possession 

sioners  appomted  to  make  partition  of  the  negroes  burymg-  of  T.  was  pH- 
ground,  that  the  same  was  distributed  into  lots,  and  divided  3^nce^riffht' 
into  shares,  according  to  the  map  which  was  produced,  and  and  that  it  was 
the  deed  of  partition,  which  contained  a  deduction  of  title  to  f/*'  ??!f®^^o^7 
the  several  parties  interested.  The  witness  testified  that  im-  tiff  should  show 
provements  were  made  on  the  land  immediately  afler  the  di-  f^^^^^^  of twen- 
vision.  The  defendants  also  read  in  evidence  a  deed  from  ty  years,  or  a 
Aaron  Burr  and  Samitel  Breeze,  surviving  executors,  &c.  of  P^^^prio^Ms, 
the  last  will  of  Samuel  Bayard,  dated  the  1st  May,  1796,  for  session  for  less 
the  consideration  of  five  hundred  and  sixty  pounds  to  Peter  ^^^  fo^s°*a 
LoriUard,  one  of  the  defendants,  for  the  lot  No.  fifteen,  being  presumption  of 
the  premises  in  question,  which  deed  was  in  the  usual  form  of  J'^®'  sufficient 

J       1     /•  ^  ^  X   •    •  X       r      •  •        jp  to  put  the  ten- 

deeds  from  executors,  containing  no  covenant,  ot  seism,  <fec.  ant  on  his  de- 
*The  defendants  then  submitted  to  the  judge  whether  they       [  *340] 

had  not  shown  enough  to  bar  the  plaintiff's  recovery.     1.  By  J^°J«5    but  it 

proof  of  an  adverse  possession  for  fourteen  or  fifteen  ^ears ;  and  that  such  prior 

2.  By  showing  an  adverse  possession  for  twenty  years.     On  g^^^Xf^^fff^^g 

the  first  poiilt,  the  judge  ruled  that  enough  had  not  been  shown  not  voluntarily 

by  the  defendants,  and  on  the  second  question  he  declined  J^K'llff '.« 

r.  ..'.,.  .1  *.  ri  ji  r     2.    without  the  an- 

giving  any  opinion,  it  bemg  a  mixed  question  ot  law  and  tact,  ifnusrevertendi, 

and  that  the 
(a)  Jackson  v.  Mancias,  2  WenddPs  Rep.  S57.  Jackson  v.  Jones,  9  Caw.  Rep.  182.  subsequent  pos- 
Clapp  V.  Bromaghamj  9  Cow.  Rep.  630.  Jackson  v.  Dean,  6  JJnd,  200.  Jackson  v.  session  of  the 
Waitumirey  Ibid.  299.  The  People  v.  Leonard,  11  Johns.  Rep.  406.  Jackson  v.  Richi-  defendant  was 
mycTj  13  Ibid.  367.  Jackson  v.  McVey,  16  Ibid.  234.  Jackson  v.  Rislamysr,  16  Ibid,  acquired  by 
314.  mere        entry 
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ALBANY,     The  defendants  excepted  to  the  opinion  of  the  judge  on  the 
August^^3i3^  first  point. 

The  defendants,  in  order  to  show  a  title  out  of  the  lessors  of 
the  plaintiff,  gave  in  evidence  an  exemplification  of  a  patent  to 
Johannis  Kip,  Lucas  Kierated,  and  William  Teller,  dated  the 
without  any  10th  April,  1696,  from  Governor  Fletcher,  the  location  of 
**^Wh*f****Ui  ^'^^^'^  ^^y  assumed  as  covering  the  premises  in  question, 
first  possessor  Charlcs  I.  Kip,  a  witness  for  the  defendants,  testified  that 
f^r/t  w**  **^T  ^^  ^^^  eighteen  years  of  age,  and  that  about  four  years  before 
aSd*  ihe^lnft^it  his  examination,  Henry  R.  Teller  called  on  the  witness's  father, 
en'from  Oie  ac  '^^''^^  ^'  ^^P'  ^"^  ^^  ^  Conversation,  Henry  R.  Teller  told 
tuai  possession  the  witucss's  father  that  he  claimed  the  negroes'  burying-ground 
by  a  public  en-  under  a  patent  to  Kip,  Kierated  and  Teller,  from  Governor 
session  ^  was  FletchcT,  and  Under  William  Teller,  one  of  the  patentees ;  that 
considered,  by  he  claimed  the  whole,  in  right  of  survivorship  of  the  said  WH- 
the  jw^^sUi'  Ham  Teller,  or  one  third  part  thereof;  and  the  said  Teller  ad- 
minii,  as  re-  mittcd  that  the  wholc  of  the  negroes'  burying-ground  was  cov- 
heire,  on  the  ©red  by  the  said  patent,  and  said,  that  if  the  witness's  father 
removal  of  ihe  would  join  with  him,  (Teller,)  he  would  gain  a  third  of  the 
patent ;  that  a  copy  of  the  partition  deed  being  shown  to  the 
said  Teller,  he  said  he  was  deprived  of  his  right  by  it. 
*  The  patent  to  Kip,  Kierated  and  Teller,  recited  that  An- 

thony Colve,  governor-general  o(  New  Netherlanda,  &c.,  had 
by  deed,  dated  the  14th  October,  1673,  granted  and  assigned 
unto  Cornelius  Van  Buraum  a  certain  parcel  of  land,  lying  on 
Manhattan  laland,  northwest  from  the  wind-mill,  beginning  at 
the  north  of  the  highway  leading  to  the  Calkhook,  &c.,  and  that 
John  Kip,  Luke  Kierated,  and  William  Teller,  had  presented 
a  petition,  praying  a  grant  or  confirmation  of  the  said  parcel  of 
land,  and  the  patent  thereupon  grants  the  same  to  them  and 
to  their  heirs  and  assigns  forever. 

The  defendants  then  gave  in  evidence  the  will  of  Comeliua 
Van  Buraum,  dated  the  16th  Jime,  1680,  making  his  wife 
Sarah  his  universal  heir.  The  will  of  Sarah  Roeloff,  dated  the 
29th  July,  1693,  by  which  she  devises  her  estate  to  her  several 
[*341]  children,  *by  her  deceased  hxx^hnxiA  Hana  Kierated,  to  wit, 
Rodoff,  Blandina,  Joachim,  Lucaa,  Catharine,  Jacobua  and 
Rachel;  and  appointed  Johannia  Kip,  Lucaa  Kierated,  and 
William  Teller,  her  executors,  and  overseers  of  her  property, 
&c. 

The  defendants  proved  that  the  original  grant  from  Anthony 
Colve  to  Corneliua  Van  Buraum,  recited  in  the  letters  patent 
above-meritioned,  was  not  to  be  found  in  the  secretary's  ofliice, 
nor  any  record  thereof;  but  they  produced  a  certified  copy  of 
the  petition  to  Governor  Fletcher  for  the  patent  of  confirma- 
tion, which  stated  that;  in  1673,  Corneliua  Van  Buraum  did 
obtain  a  grant  or  patent  from  Governor  Colve,  for  a  certain 
parcel  of  land,  describing  it  as  in  the  patent,  "  which  said  land, 
by  the  death  of  Corneliua  and  his  wife,  had  devolved  upon  the 
petitioners ;  and  for  the  better  confirmation  of  their  title,  they 
prayed,"  &c. 

The  defendant  next  gave  in  evidence  a  deed  from  Roeloff^ 
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Kiersted  to  Johannis  Kip,  dated  the  8th  July,  1699,  reciting 
that  Cornelius  Van  Buraum  died  possessed  of  a  piece  of  land, 
(describing  it  as  in  the  said  patent,)  which  was  granted  by  the 
honorable  Anthony  Colve,  governor-general,  by  his  deed,  dat- 
ed the  14th  October,  1673,  and  whereas  there  is  a  confirma- 
tion of  .the  said  lands,  since  granted  to  the  said  Johannis  Kip, 
Lucas  Kiersted,  and  William  Teller,  in  the  right  of  them- 
selves and  the  children  of  the  said  Cornelius  Van  Bursum, 
dated  the  10th  April,  1696,  and  whereas  the  said  Roelqff 
Kiersted,  as  one  of  the  children  of  the  said  Sarah,  had  a  right 
to  one  eighth  part  of  the  said  lands :  and  the  deed  then  con- 
veyed all  the  right,  title,  &c.  of  Roeloff  Kiersted  to  the  said 
one  eighth  part  to  the  said  Johannis  Kip,  This  deed  was 
witnessed  by  William  Teller  and  Lucas  Kiersted,  two  of  the 
patentees  named  in  the  patent  of  confirmation,  and  by  Jacobus 
Kiersted,  as  the  subscribing  witnesses. 

The  defendants'  counsel  then  read  in  evidence  the  eleventh 
article  of  the  capitulation  of  the  27th  August,  1664,  between 
the  Dutch  and  English,  by  which  it  is  stipulated,  that  ''the 
Dutch  here  shall  enjoy  their  own  customs  concerning  their 
inheritances ;"  and  the  proclamation  of  Governor  Andross,  of 
the  9th  November,  1674,  in  which  it  is  declared,  that  the  book 
of  laws  formerly  established,  and  in  force  under  his  royal  high- 
ness, is  again  confirmed,  &c.  It  was  then  proved  from  Smith's 
History  of  New-York,  (p.  72  and  73,)  that  the  first  colonial 
legislature  met  in  New-York  in  1691,  in  order  to  show  when 
the  first  statute  concerning  wills  was  passed. 

*The  recitals  in  the  letters  patent  from  Governor  Fletcher 
to  Kip,  Kiersted  and  Teller,  with  the  evidence  above  stated, 
were  relied  upon  by  the  defendants'  counsel  as  proof  of  the 
grant  or  patent  from  Anthony  Colve  to  Cornelius  Van  Bur- 
sum,  and  of  the  contents  thereof,  and  the  same,  with  the  peti- 
tion for  the  patent,  the  wills  of  Cornelius  Van  Bursum  and 
Sarah  Roelqff^,  and  the  deed  from  Roeloff  Kiersted  to  Johan- 
nis Kip,  were  relied  upon  as  evidence  that  the  letters  patent 
of  confirmation  were  granted  to,  and  taken  by.  Kip,  Kiersted 
and  Teller,  as  trustees,  in  trust  for  the  children  and  devisees 
of  Sarah  Roeloff^,  and  not  in  their  own  right,  and  that  the 
trust  had  been  executed. 

The  defendants  proved  that  Jacobus  Kip  was  the  eldest  son 
of  Johannis  Kip,  the  patentee,  by  Catharine,  a  daughter  of 
Sarah  Roeloff;  that  John  Kip,  the  eldest  son  of  Jacobus  Kip, 
died  a  bachelor,  and  Henry  Kip,  his  eldest  brother,  died  about 
sixteen  years  ago.  He  had  six  children,  three  of  whom  sur- 
vived him,  to  wit,  Henry  H.  Kip,  the  eldest,  who  died  a  bache- 
lor, in  1798 ;  John  H:  Kip,  the  next  son,  died  about  ten  days 
after  Henry,  leaving  a  daughter,  now  the  wife  of  Lynde  Catlin, 
and  James  H.  Kip,  now  living  on  the  negroes'  burying- 
ground. 

It  was  also  proved  that  Elizabeth,  the  wife  of  Daniel  Den- 
niston,  was  the  only  child  of  Luke  Kiersted,  who  was  the 
only  son  of  John  Kiersted,  who  was  the  oldest  son  of  Lucas 
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Kiersted,  the  patentee.  Several  witnesses  were  then  exaimoed 
as  to  the  situation  of  the  negroes'  burying-ground^  and  the 
possessions  on  it. 

The  counsel  for  the  defendants  next  offered  in  evidence  a 
deed  dated  the  11th  of  Septefnbefy  1753,  from  WiUiam  Teller, 
John  Teller,  Jacobus  TMer,  and  Jacobus  Stoulenburgh  and 
Mary  his  wife,  to  Mary  Van  Fleeck,  and  which,  by  an  en- 
dorsement thereon,  was  stated  to  have  been  executed  by  Wil- 
liam Teller,  the  21st  of  November,  1754,  and  his  execution 
of  it  appeared,  by  another  endorsement,  to  have  been  proved 
before  a  master  in  chancery,  by  John  Hertell,  one  of  the  sub- 
scribing witnesses,  on  the  5th  of  Fd>ruary,  1808.  Hertell 
was  produced  as  a  witness  on  the  part  of  the  defendants^  and 
testified,  that  he  was  present  and  saw  WUliam  Teller  execute 
the  deed  in -1754,  and  that  he  saw  Abraham  Brusher,  the 
other  subscribing  witness,  subscribe  it  as  witness ;  that  both 
the  witnesses  lived  with  Henry  Van  Vleeck,  the  son  of  Mary 
Van  Vleeck ;  and  who  acted  in,  behalf  of  his  mother  in  the 
purchase  of  the  property  conveyed  by  the  deed  to  her ;  that 
WUliam  Teller  was  not  personally  known  to  '^'him,  but  he  saw 
the  person  who  so  executed  the  deed  several  times  afterwards, 
and  he  was  called  WUliam  Teller.  That  Mary  Van  Vleeck 
was  in  possession  of  a  part  of  the  negroes'  burying-ground 
before  and  at  the  time  of  the  execution  of  the  deed,  being  an 
acre  or  more  enclosed,  extending  from  the  pottery  towards 
Broadway,  with  a  pottery  thereon,  occupied  by  one  Coraelia 
under  her.  The  witness  also  proved  the  death  of  Brasher^ 
the  other  subscribing  witness,  in  New- Jersey,  during  the  revo- 
lutionary war,  and  also  his  hand-writing  as  a  subscribing  wit- 
ness.  On  this  proof,  the  deed  was  offered  in  evidence  as  the 
deed  of  the  grantors  therein  named,  but  it  was  objected  to  by 
the  plaintiff's  counsel  as  the  deed  of  any  other  person  biU 
WUliam  Tdkr.  The  judge  permitted  the  deed  to  be  read,  .as 
a  deed  duly  proved  as  to  WUliam  Teller,  and  as  an  ancient 
deed  with  respect  to  the  other  grantors. 

The  defendants  having  rested  the  cause,  the  plaintifTs  coun- 
sel read  in  evidence  the  original  will  of  Johannia  Kip,  one 
of  the  parties,  dated  16th  of  September,  1702,  and  proved 
on  the  4th  of  November,  1704.  Several  other  witnesses  were 
also  produced  as  to  the  situation  and  possession  of  the  ne- 
groes' burying-ground.  One  of  them  testified  that  be  was 
born  in  1769,  and  remembered  that  /.  Telier  lived  in  a  brick 
house  fronting  on  Broadway,  and  on  what  was  called  the  ne- 
groes' burying-ground ;  that  the  witness  left  the  city  during 
the  revolutionary  war,  and  went  to  England ;  that  he  returned 
in  1791,  and  saw  the  ruins  of  the  cellar  of  Teller's  house,  and 
took  some  bricks  from  it  to  assist  in  building  a  house ;  that  a 
Mrs.  Swart  lived  in  the  Teller  house  after  the  family  had  left 
it,  and  that  she  said  she  had  been  lefl  in  the  house  when  Mrs. 
Teller  went  away,  and  that  the  British  had  driven  her  out  of 
it.  Maps  of  the  city  made  in  1730  and  in  1756  were  produc- 
ed by  the  counsel  at  the  trial,  and  which  were  used  on  the  ar- 
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gument.  Several  witnesses  were  then  examined  on  the  part 
of  the  defendant  as  to  the  situation  of  the  possessions  on  the 
negroes'  burying-ground. 

The  last  will  and  testament  of  William  Tetter,  the  patentee, 
dated  the  25th  of  June,  1710,  was  xead  in  evidence,  by  which 
it  appeared  that  his  children  were  William,  John,  Jacobus  and 
Margaret.  The  defendants'  counsel  also  produced  and  read 
in  evidence  a  deed,  dated  the  7th  of  June,  1766,  from  Colin 
Van  Gdder  and  his  wife,  Edward  Stevenson  and  his  wife,  to 
Henry  Kip,  containing  various  recitals,  and  a  deduction  of  title 
in  the  grantors  to  two  eighths  and  one  fourth  of  an  eighth  part 
of  the  *land  granted  to  Cornelius  Van  Bursum,  &c.  and 
conveying  to  Henry  Kip,  his  heirs  and  assigns  forever. 

It  was  admitted  that  Henry  R.  Teller  was  baptized  on  the 
14th  of  July,  1765,  and  that  he  was  in  the  city  o( New-York, 
in  July,  1792.  Several  witnesses  were  then  examined  on  the 
part  of  the  defendant,  and  others  on  the  part  of  the  plaintiff, 
as  to  the  several  possessions  on  the  ground  called  the  negroes' 
burying-ground. 

The  judge  charged  the  jury,  that  neither  party  had  shown  a 
documentary  title ;  that  the  plaintiff  had  shown  an  actual  and 
undisturbed  possession  of  the  premises  for  seven  or  eight 
years,  at  least,  before  the  war,  which  was  sufficient  to  entitle 
him  to  recover,  unless  the  defendant  had  shown  an  adverse 
possession  for  twenty  years,  or  a  subsisting  title  out  of  the 
lessors  of  the  plaintiff.  That  there  was  no  evidence  of  an 
adverse  possession  of  the  premises  in  question,  for  twenty 
years;  for  the  possession  of  the  Broadway  lots  and  the 
Kiersted  lots  were  not  to  be  considered  as  a  possession  of  the 
premises  in  question. 

That  the  defendants  had  attempted  to  show  a  subsisting 
title  out  of  the  lessors  of  the  plaintiff;  L  Under  the  patent  to 
Kip,  Kiersted  and  Tdler;  2.  Under  the  deed  to  Maria  Van 
Vleeck, 

That  the  patent  vested  in  the  patentees  either  an  absolute 
estate  in  their  own  right,  or  an  estate  in  trust ;  that  if  the  pa- 
tent had  vested  an  estate  in  their  own  right,  and  there  bad 
been  no  severance  of  the  joint  tenancy,  the  whole  estate  would 
have  vested  in  the  survivor;  {Teller;)  if  there  had  been  a 
severance  of  the  joiat  tenancy,  then  each  of  the  patentees 
would  have  been  entitled  to  a  third.  If  it  was  an  estate  in 
trust,  (and  the  defendants  were  precluded  by  the  partition  deed 
from  contending  that  any  other  estate  vested,)  then  it  was 
incumbent  on  the  defendants  to  show  in  whom  each  eighth  was 
vested ;  and  in  proportion  as  that  was  shown,  and  no  further, 
would  the  plaintiff  be  barred  of  a  recovery ;  that  the  defends 
ants  had  not  shown  a  title  from  Johannis  Kip,  one  of  the 
patentees,  by  descent ;  that  his  will  which  had  been  produced, 
bad  destroyed  the  descent  which  had  been  attempted  to  be 
proved;  that  if  the  jury  believed  that  a  regular  title,  by 
descent,  had  been  proved  from  Lucas  Kiersted  for  one  erghth, 
and   from    Catharine  Kiersted,  for  another  eighth,   (which 
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he  thought  had  been  satisfactorily  done,)  that  then  there 
were  six  eighths  of  the  whole  to  which  the  defendants  had 
not  proved  any  title  in  themselves,  or  out  of  the  lessors  of  the 
plaintiff. 

That  with  respect  to  the  deed  of  1753,  to  Maria  Van 
Vleeck,  *if  the  jury  believed  it  to  be  a  genuine  deed,  (and  he 
thought  it  ought  to  be  so  considered,)  and  covered  the  whole 
of  the  premises  in  question,  and  conveyed  the  whole  of  Td- 
lev's  claim,  then  the  plaintiff  could  not  recover ;  that  it  was 
for  the  jury  to  determine  whether  it  was  genuine  or  not,  and 
if  genuine,  whether  it  covered  the  premises  in  question  ;  that 
the  partition  deed  produced  by  the  plaintiff  was  no  evidence 
of  title  ;  that  it  was  a  singular  instrument  stating  pedigrees  and 
deductions  of  title,  which  the  defendant  had  not  attempted  to 
prove  except  in  the  instances  above-mentioned. 

The  jury  found  a  verdict  for  the  plaintiff  for  six  eighths  tJf 
the  premises  in  question. 

On  a  motion  for  a  new  trial,  the  following  points  were  stated 
by  the  counsel  for  the  defendants. 

1 .  That  the  motion  by  the  defendants^  counsel  at  the  trial, 
that  the  plaintiff  should  be  called  on  to  give  further  evidence, 
ought  to  have  been  granted  by  the  judge. 

2.  That  the  plaintiff  did  not  show  any  title  or  possession,  to 
warrant  a  verdict  in  his  favor. 

3.  That  the  adverse  possession  of  the  premises,  shown  on 
the  part  of  the  defendants,  was  sufficient  to  have  barred  a  re- 
covery by  the  plaintiff,  and  that  the  decision  of  the  judge  on 
that  point  was  erroneous. 

4.^  That  the  defendant  showed  a  sufHcient  title  to  the  pre- 
mises, out  of  the  lessors  of  the  plaintiff,  to  bar  the  plaintiff's 
recovery. 

5.  That  the  evidence  offered  by  the  defendants  and  rejected 
by  the  judge,  ought  to  have  been  admitted. 

6.  That  the  judge  misdirected  the  jury. 

7.  That  the  verdict  was  against  law  and  evidence. 

S.  Jones y  jun.  for  the  defendants.  The  plaintiff  did  not 
show  a  possession  sufficient  to  carry  the  cause  to  the  jury ; 
and  the  motion  for  a  nonsuit  ought  to  have  been  granted  by 
the  judge.  It  was  a  mere  naked  possession,  unaccompanied 
by  any  documentary  title  whatsoever.  Such  a  possession  for 
a  less  period  than  twenty  years  is  not  sufficient  to  entitle  the 
plaintiff  to  recover.  It  is  a  maxim,  in  regard  to  the  action  of 
ejectment,  that  the  plaintiff  must  recover  on  the  strength  of 
his  own  title.  The  actual  possession  by  the  defendant  is  prima 
facie  evidence  of  title  against  all  the  world ;  and  he  is  not  to 
be  turned  out  of  his  possession,  unless  by  the  party  who  can 
show  an  actual  right  of  possession,  or  right  of  *property.t 
To  give  this  right  of  possession,  there  must  have  been  either  a 
continued  possession  for  five  years  by  the  disseisor,  in  case  of 
a  disseisin  and  a  descent  cast,  or  an  uninterrupted  possession 
for  twenty  years.  No  entry  can  be  made  on  land  within  twen- 
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ty  years  after  the  right  or  title  has  accrued  :t  and  from  analogy,     ALBANY 
twenty  years'  uninterrupted  possession  would  be  a  good  de-   August,  wiS. 
fence  against  the  right  of  possession.  *  ~ 

Possession  is  never  presumed,  but  in  favor  of  the  person 
having  the  right.  And  no  person  can  avail  himself  of  a  prior 
possession  but  him  who  has  the  right.  The  moment  the  pos-  t  ^«**- J*-  ^ 
session  of  the  lessor's  ancestor  ceased,  no  matter  from  what  u. '  Wrr.  n9. 
cause,  that  moment  there  was  an  end  of  his  apparent  title ;  it 
was  gone  forever,  unless  it  had  continued  for  twenty  years,  so 
as  to  give  the  right  of  possession. 

Admitting  that  J.  Teller  took  possession  in  1766,  though  we 
contend  that  he  was  not  in  possession  before  1768,  or  1769, 
yet  from  1766  to  1776,  is  only  ten  years.  Now,  if  he  can  re- 
cover on  an  antecedent  naked  possession  of  ten  years,  or  for 
any  period  short  of  twenty  years,  he  may  recover  on  a  posses- 
sion of  one  year  or  one  months 

[Kent,  Ch.  J.     There  is  a  case  in  2  Saund.X  which  seems     X-^lUnv.Ri 
to  be  against  your  doctrine.]  s^^'iio.  * 

[T.  A.  Emmet.  So  is  the  case  of  Bateman  v.  Alien,  in 
Cro.  Eliz.  347.] 

•  In  the  cases  of  Allen  v.  Rivington  and  Bateman  v.  Allen, 
it  will  be  found  that  the  defendants  entered  upon  the  prior 
possessors  and  ousted  them.  Here  the  defendants  entered  on 
vacant  land.  Those  cases,  therefore,  are  not  applicable.  If 
the  doctrine  of  the  lessors  is  to  prevail,  a  possession  taken  of 
vacant  land  and  continued  uninterruptedly  for  nineteen  years, 
may  be  destroyed  by  a  prior  naked  possession  for  one  year 
taken  fifty  years  before. 

In  ejectment,  the  inquiry  is  not  as  to  the  title  of  the  defend- 
ant. The  issue  between  the  parties  is,  whether  the  lessor  of 
the  plaintiff  has  a  title  to  the  possession,  and  the  whole  burden 
of  proof  lies  upon  him.  The  plaintiff  must  show  a  higher  and 
better  title  than  that  of  the  defendant.  Now  nothing  is  a 
higher  title  to  land  than  actual  possession,  unless  it  be  the  right 
of  possession.  And  the  plaintiff,  in  this  case,  is  bound  to 
show  such  a  right.  If  this  is  not  *the  rule  of  law,  then  a  de-  [  *347  ] 
fendant  in  actual  possession  must  prove  a  legal  title  by  deed 
against  a  person  claiming  on  a  mere  antecedent  naked  posses- 
sion :  a  doctrine  extremely  hard  and  inconvenient.  The  de- 
fendants entered  into  possession  of  the  premises  in  1795,  as  the 
true  and  legal  owners,  and  have  continued  in  the  uninterrupted 
possesl^ion  for  above  fourteen  years,  and  have  made  very  valu- 
able improvements,  and  are  now  called  upon  by  the  plaintiff 
to  give  up  that  possession,  on  no  proof  of  title  whatever,  ex- 
cept a  mere  naked  possession  for  a  few  years,  taken  fifty  years  , 
ago.  To  induce  the  court  to  sanction  such  a  doctrine,  there 
must  be  some  clear,  decided,  and  inflexible  rule  of  law. 

In  ejectment  the  lessor  of  the  plaintiff  must  have  a  right  of 
entry.^     He  must  have  the  actual  right  of  possession,  or  the  «.  *^'?2lu 
right  of  property.     Nothing  short  of  this  will  give  him  a  right  ^^119. 
to  recover,  unless  against  a  person  entering  by  wrong.     Coke\\       II  C"©.  LUt. 
defines  the  component  parts  of  a  title^  and  lays  down  the  same      *  ** 
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rule.  None  of  the  cases  deckled  in  this  court  in  which  eject- 
ments have  been  brought  on  the  ground  of  prior  possession,  to 
be  found  in  the  reports,  mlUtate  against  the  doctrine  for  which 
we  contend.!  It  will  be  found  in  all  of  them,  that  the  defend- 
ants were  intruders  or  trespassers. 

The  plaintiff,  in  this  case,  has  shown  no  fraud,  or  force,  or 
wrong,  on  the  part  of  the  defendants ;  no  declarations  or  ad- 
missions by  them  of  the  claim  ^of  the  plaintiff*  Nor  has  the 
plaintiff  shown  any  documentary  evidence  of  title.  On  the 
contrary,  the  defendants  are  bona  fide  purchasers,  entering  un- 
der a  claim  of  title,  and  holding  a  continued  possession,  and 
making  valuable  and  permanent  improvements. 

Will  it  be  said  that  the  party  having  died  in  possession  and 
a  descent  cast,  alters  the  case  ?  A  wrongful  possession  acquires 
no  force  or  validity  from  a  descent  cast,  unless  it  has  been  so 
long  as  to  amount  by  law  to  a  Hghi  (^possession,  and  so  tolls 
the  right  of  entry.  A  mere  possessor  cannot  avail  himself  of  a 
constructive  possession ;  but  must  show  an  actual  possession 
within  twenty  years ;  and  in  the  present  case  more  than  twenty 
years  have  elapsed  since  any  actual  possession  by  the  ancestor 
of  the  lessors.  Here  was  not  a  recent  possession,  on  which 
the  defendants  have  entered,  but  an  ancient  possession  taken 
fifty  years  ago.  The  defendants  entered  as  rightful  owners^ 
not  as  abators  or  trespassers. 

Again,  a  mere  possessor,  without  right,  cannot  avail  himself 
of  the  fact  of  being  driven  out  by  a  public  enemy,  so  as  to  claim 
the  ^benefit  of  a  legal  or  co»structive  possession,  during  the  time 
of  his-ejection.  This  constructive  possession  is  allowed  only  in 
favor  of  the  person  who  was  in  possession  with  right.  Nor  can 
the  lessors  claim  the  privilege  or  benefit  of  if^ancy,  for  they 
were  adults  more  than  twenty  years  ago ;  and  having  suffered 
that  period  to  elapse,  the  plaintiff  cannot  avail  himself  of  that 
plea.  In  the  year  1792,  six  years  after  Henry  JR.  Teller  came 
of  age,  he  was  in  the  dty  of  New^York.  It  is  stated  by  one 
of  the  witnesses  that  he  was,  in  fact,  an  apprentice  in  the  city 
in  the  year  1787.  If  he  was  too  poor,  as  the  witness  suggests, 
to  prosecute  his  claim,  he  was  not  incapacitated  to  give  notice 
of  that  claim.  He  might  have  asserted  his  rights  at  the  period 
of  his  coming  of  age,  as  well  as  twenty  years  afterwards. 

Next,  the  defendants  showed  an  outstanding  title  sufHcient 
to  bar  the  plaintiff.  The  patent  of  the  10th  of  April,  1696, 
though  appearing,  on  the  face  of  it,  to  grant  an  estate  to  the 
patentees  in  joint  tenancy,  we  have  shown  to  have  been,  in 
fact,  a  grant  of  an  estate  in  trust  for  eight  others ;  and  that  trust 
has  been  executed.  Admitting  that  it  was  a  joint  tenancy  in 
the  patentees,  still  it  was  a  title  out  of  the  lessors.  Having 
shown  that  the  original  patent  from  the  Dutch  governor  to 
CorneUiAS  Van  Bursum  could  not  be  found  afl^  the  most  dili- 
gent search,  we  had  a  right  to  rely  on  the  recital  in  the  subse- 
quent patent  of  confirmation,  and  the  petition  of  the  patentees; 
on  which  it  issued,  as  evidence  of  the  original  patent.  Where 
a  deed  is  in  the  name  of  one  person,  yet  if  it  can  be  shown  that 
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the  consideratiou  was  paid  by  another,  there  will  be  a  resulting     ALBANY, 
trust  for  him.f     And  a  renewal  of  a  lease  by  a  guardian  or   August,  1813 
trustee  has  been  held  to  be  for  the  benefit  of  the  ward,  or       Smith 
cestuy  que  trust.     Then  we  contend  that  Kip,  Kiersted  and  v. 

Teller  were  mere  trustees  for  CornelitLS  Van  Bursum  and  his     ipl^^nc)i. 
heirs.     By  his  will- his  estate  was  given  to  his  wife  Sarah,  who  84.    i  Atk,m. 
afterwards  made  her  will,  and  appointed  these  very  three  pa-  l^^/ggj^^ 
tentees  her  executors.     Being  executors,  and  having  obtained  a 
patent  or  grant  of  confirmation  founded  on  the  original  grant 
to  her  husband,  they  must  have  held  the  estate  in  trust  for  her 
devisees.     It  may  be  objected  that  Mrs.  Van  Bursum  was  not 
competent  to  make  a  will  to  pass  real  estate.     But  there  was  • 
at  that  time  no  English  statute  regulating  the  subject,  appli- 
cable to  the  colony  of  New-York;  and  we  must  presume  that 
it  was  made  agreeably  to  the  law  of  the  colony.     But  if  consid- 
ered as  declarative  of  the  will  and  intent  of  the  testator,  it  is 
sufficient.     But  the  deed  from  Roeloff  Kiersted,  one  of  the 
children  of  Sarah  *  Van  Bursum,  to  Johannis  Kip,  of  the  one       [  *  349  ] 
eighth  part  of  the  lands,  is  conclusive  evidence  on  this  subject 
And  after  so  long  a  lapse  of  time  the  legal  presumption  is,  that 
the  trust  has  been  executed  in  favor  of  the  cestuy  que  trust, %      t2  Term  Rep, 

The  plaintiff,  on  the  evidence  of  possession,  was  entitled  to  ^  75J  ^*^ 
recover  the  whole  or  none.     It  is  impossible,  by  any  rule  of  Term  Rep,  2 
law,  thai  be  should  recover  a  part  only.     The  prior  possession  f^^'   ^'    ^' 
set  up  by  him,  as  evidence  of  right,  must  be  tak^Ei  as  evidence 
of  the  whole  right.     The  cbai^  of  the  judge  was,  in  this  re- 
elect, erroneous.     The  jury,  by  their  verdict,  have  made  the 
defendants  tenants  in  common  with  the  lessors  of  the  plaintiff. 
When  the  defendants  showed  title  to  a  part,  the  plaintiff's  title 
by  possession  was  gone,  and  he  was  bound  to  show  a  title  to 
the  part  lie  claimed  before  he  coOld  recover. 

Hoffman  and  T.  A.  Emmet,  contra.  The  court,  in  the  case 
of  Smith,  ex  dem.  Teller,  v.  Burtis  fy  Woodward,  (9  Johns. 
Rqi).  191,}  have  decided  the  point  as  to  possession.  The  court 
there  said,  "  We  may  infer  title  from  the  ten  years'  possession, 
sufficient  to  put  the  defendant  on  his  defence."  And  we  con- 
tend, that  this  possession,  in  law,  amounts  to  a  presumptive 
evidence  of  a  fee.  J.  Teller,  the  ancestor,  entered  on  the 
premises  as  owner,  and  erected  a  house,  which  he  occupied 
during  his  life,  without  acknowledging  the  right  of  any  other 
person,  and  he  died,  leaving  bis  wife  and  family  in  quiet  pos- 
session. It  is  said,  however,  that  the  property  afterwards  be- 
came vacant  and  derelict.  But  the  family  of  Teller  did  not 
voluntarily  abandon  it ;  they  were  expelled  by  a  public  enemy, 
who  took  possession  of  it,  and  kept  it,  by  rigbt  of  conquest ; 
and  by  the  treaty  of  peace  of  1783,  they  were  rev^ted  in  the 
same  title  and  estate  as  they  held  when  they  were  dispossessed. 
If,  th«v,  the  possession  is  to  be  deemed,  by  construction  of  law, 
as  remaining  in  the  lessors,  it  is  prima  facie  evidence  of  a  fee, 
and  is  conclusive  against  the  defendants,  until  they  show  a  bet-  .  ^  j^^ 
ter  title.  In  Jackson,  ex  dera.  Ludlow  and  others,  v.  Myers,^  Rep.t8Q.  ^ 
and  in  Na^  v.  Peck,\\  the  same  principle  is  laid  down,  that  ^  H  i«''*^^"*' 
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ALBAPfr,     the  prior  possession  is  evidence  of  an  estate  in  fee  ;  and  the 

^^^'J^^  vacant  possession  afterwards  is  deemed  the  possession  of  the 
person  having  the  right. 

[Kent,  Ch.  J.  We  have  often  said  that  where  a  person  dies 
*possessed  of  land,  it  is  prima  facie  evidence  of  a  title  in  his 

[  *  350  ]        heirs,  by  descent.] 
i  3  Bi.  Com,      Blackstonef  lays  down  the  principle,  that  if  B.  the  wrong 

176—178..         ^Qgj.  jijgg  gejggd  Qf  the  land,  his  heir  has  not  only  a  bare  pos 

session,  but  an  apparentjt^^  po^^e^^iam^,  or  rigA^  of  possession 

\  Runn.  on  RuntiingtonX  says,  the  *'  law  presumes  the  possession  transmit 

Ejixt,  12.  jgj  £j.^j^  tjjg  ancestor  to  the  heir  to  be  a  rightful  possession,  un- 
til the  contrary  is  shown  ;  and,  therefore,  the  mere  entry  of  him 
who  has  the  right  will  not  be  allowed  to  evict  the  heir."     BuU 

k^^qg'  ^'Ju:  ^^^  '^^^  down  the  same  doctrine.     "  If  the  plaintiff  prove  that 

421.  -4-  was  in  possession  of  the  premises  in  question,  and  that  his 

lessor  is  heir  to  A.  it  is  prima  fade;  for  it  shall  be  intended 
that  A.  had  seisin  in  fee,  till  the  contrary  appear."  TalhoVs 
II  8  Co.  101.  Ca«e||  confirms  the  doctrine  as  to  the  effect  of  a  prior  posses- 
sion, and  descent  cast,  independent  of  the  question  of  a 
disseisin. 

The  action  of  ejectment  is,  in  truth,  an  action  of  trespass,  to 
which  an  execution  is  added,  giving  the  party  prevailing  the 
possession  of  the  thing  itself.  You  may  try  the  title  or  not ; 
but  if  the  party  does  not  think  proper  to  show  a  title,  he  may 

P^eiaf^*^  ^'  ^^^.  nothing  but  the  right  of  possession.il  Prior  possession  is 
evidence  of  a  fee ;  the  lowest  evidence,  it  is  true ;  but  unless 
rebutted  by  higher  evidence,  it  must  prevail.  The  subsequent 
possession,  when  rebutted  by  this  prior  possession,  which  is  ev- 
idence of  a  fee,  cannot  prevail.  It  is  undoubtedly  true,  that 
the  lessor  in  ejectment  must  recover  on  the  strength  of  his  own 
title  ;  and  we  contend  that  the  prior  possession  shown  is  that 
title,  and  sufficient  until  the  defendant  shows  a  better  title. 

j^jtt  2  Sound.  In  Allen  v.  Rivington,-\\  in  which  there  was  a  special  ver- 
dict, it  is  said  "  the  matter  of  law  was  never  argued,  because  it 
appeared  upon  the  record  that  the  lessor  of  the  plaintiff  had  a 
priority  of  possession,  and  there  was  not  any  title  found  for  the 
defendant."  "  And  the  priority  of  possession  alone  gives  a 
good  title  to  the  lessor  of  the  plaintiff  against  the  defendant, 
and  all  the  world,  excepting  against  the  heir  of  the  devisor." 
XX  Cro.  Eiiz.  And  in  Bateman  v.  Allen,1[.X  there  was  a  special  verdict  in 

'^'  ejectment,  and  Williams,  Serjeant,  moved,  "  that  forasmuch 

as  in  all  the  verdict  it  is  not  found  that  the  defendant  had  the 
primer  possession,  nor  that  he  entered  in  the  right  or  by  the 
command  of  any  who  had  title,  but  that  he  entered  on  the  pos- 

[  *  351  ]  session  of  the  plaintiff,  without  *title,  his  entry  is  not  lawful." 
And  so  all  the  court  held,  and  judgment  was  given  for  the 
plaintiff. 

It  has  been  attempted  by  the  defendants'  counsel  to  raise  a 
distinction  between  the  cases  cited  and  the  case  before  the 
court,  on  the  ground  that  the  premises  in  question  were  vacant 
when  the  defendants  entered.  It  is  true,  that  in  commonpar 
lance,  there  may  be  a  vacant  possession ;  but  the  law  knows 
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of  no  vacant  possesion.    On  the  death  of  Isaac  Teller  there    Albany, 
was  a  descent  cast,  and  an  actual  as  well  as  a  legal  possession,   ^^s*^^*  I813 
until  his  heirs  were  turned  out  by  the  public  enemy.     The  "^"^^smit^*^ 
possession  of  the  mother  enured  to  the  benefit  of  the  heir,f  and  v. 

the  heir  so  seised  died,  and  a  descent  was  cast  to  his  heir.    17*^^^ 
WatkinSy  in  a  note  to  his  edition  of  GUberfs  Treatise  on  786.    3  w^'. 
TenureSyX  says :  "  As  the  heir  has  tft^i^  right  to  the  heredita-  ^^fo^   rp^ 
ments  descending,  the  law  presumes  that  he  has  the  possession  21.  (4th'  edi?! 
also.     This  presumption  may,  indeed,  like  all  other  presump-  "•  20.  p.  370. 
tions,  be  rebutted  ;  but  if  the  possession  be  not  shown  to  be  in 
another,  the  law  concludes  it  to  be  in  the  heir ;  as  the  freehold 
is  never  considered  as  vacant,  or  in  abeyance."     The  lessor 
here,  having  the  possession  in  law,  had  a  right  to  reduce  it  to  a 
possession  in  fact ;  or,  in  other  words,  had  a  right  of  entry,  and 
therefore  had  a  right  to  bring  an  action  of  ejectment.     The  en- 
try of  the  defendants  was  an  abatement.     And  supposing  this 
to  be  a  writ  of  right,  we  should  stand  in  the  same  situation 
with  the  plaintiff  in  Nase  v.  Peck,  who  prevailed  on  the  ground 
of  his  prior  possession. 

Then  we  have  shown  a  prima  facie  evidence  of  title  in  the 
•lessors  sufficient  to  entitle  the  plaintiff  to  recover ;  and  the  de- 
fendants have  shown  no  title  in  themselves,  but,  at  most,  a  title 
to  two  eighths  out  of  the  lessors.  They  have  not  proved  an 
adverse  possession  for  twenty  years.  But  the  plaintiff  has 
shown  an  actual  possession  for  ten  years,  and  a  constructive  or 
legal  possession  for  more  than  ten  years  after,  deducting  the 
period  of  the  war. 

Then  as  to  the  title  set  up  under  the  Van  Vleeck  deed  of 
1753.  We  contend,  that  on  the  face  of  it,  it  is  not  a  genuine 
deed.  There  are  erasures  in  it  not  notecf,  and  it  was  proved 
fifly-four  years  afler  its  execution.  It  has  no  pretension  as  an 
ancient  deed,  for  possession  did  not  accompany  it.  No  account 
is  given  of  it;  and  it  is  attended  with  suspicion.  But  admit- 
ting it  to  be  genuine,  it  does  not  include  the  premises. 

[Here  the  counsel  examined,  at  great  length,  the  location  of 
the  premises,  and  discussed  the  evidence  adduced  at  the  trial. 
The  deed  of  partition  and  other  deeds  given  in  evidence  by  the 
defendants  *were  criticised,  and  their  effect,  as  contended  for       [*352] 
by  the  defendants'  counsel,  denied.] 

D.  B.  Ogden,  in  reply.  By  the  statute  of  limit^itions,  "  no 
person  shall  make  an  entry  into  lands,  but  within  twenty  years 
afler  his  right  and  title  first  accrued."  Now,  in  the  present 
case,  there  is  no  pretence  that  there  was  a  possession  by  the 
lessors,  or  their  ancestor,  within  twenty  years  prior  to  the  com- 
mencement of  this  action.  It  is  laid  down  by  BtMer,^  that  if  jq|^"?-  ^^ 
the  lessor  of  the  plaintiff  is  not  able  to  prove  himself  or  his  an-  119*  ^^ 
cestor  to  have  been  in  possession,  within  twenty  years  before 
action  brought,  he  must  be  nonsuited.  But  it  is  contended  on 
the  part  of  the  plaintiff,  that  there  was  a  possession  within  twen- 
ty years,  because  the  premises  were  in  possession  of  Isaac 
Teller  until  his  death,  and,  afterwards,  in  possession  of  his  fam- 
ily, until  driven  away  by  the  enemy ;  and  that  the  possession 
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ALBANY,    afterwards  must  be  presumed  in  law  to  cOntimie  in  his  heirs^ 

August,  1813.  ^intil  they  were  in  a  situation  to  assert  their  legal  rights.     To 

^■^j^^^*^  this  we  answer  that  there  must  be  an  adwd,  not  a  presump- 

V.  tive  or  constructive,  possession  within  the  twenty  years.     In 

fs/olim  ^  •^**^'*  ^'  *S'cAoonma*«r,t  the  Chief  Justice  describes  the 

t3o.  *  '*''^'  kind  of  possession  which  is  suflBcient  to  toll  the  right  of  entry. 
"  There  must  be,"  he  ^ttys,  "  a  real  and  substantial  enclosure, 
an  actual  occupancy,  a  poasessio  pedis,  definite,  positive  and 
notorious."  Again,  there  never  can  be  a  constructive  pos- 
session in  favor  of  a  person  whose  whole  claim  rests  on  mere 
t3    Johns,  possession.!    And  hence  the  rule  is,  that  where  there  is  no 

Rq).  388.  actual  posscssiou,  the  law  will  presume  the  possession  to  be  in 
him  who  has  the  right.  The  lessors,  therefore,  in  order  to 
avail  themselves  of  this  constructive  possession,  must  first  show 
that  the  legal  title  to  the  premises  was  vested  in  them.  A  cot^ 
strudive  possession  may  aid  a  title  to  lands,  but  can  never 
creaie  one.     A  title  in  ejectment  may  be  created  by  possession ; 

rJ  !''*'*«*•  but  then  it  must  be  a  possession  infcLct  for  twenty  years.<§> 

^'  Again,  it  is  said  that  Isaac  Teller  was  in  possession  of  the 

property  for  ten  years,  and  died  in  possession ;  but  unless  a 
descent  cast  tolls  the  right  of  entry,  the  heir  stands  on  no  bet- 
ter ground  than  his  ancestor.     And  this  court,  in  SmUh,  ex 

izj.m''^^"''  dem.  Teller  v.  Burtis  fy  Woodward,\\  decided  that  the  de- 
scent cast  did  not  toll  the  right  of  entry,  for  there  was  no  ac- 
tual disseisin,  A  descent  cast  that  does  not  toll  the  right  of 
entry  can  have  no  effect  against  a  bona  fide  purchaser  in  pos- 
session ;  though  it  ha&  an  effect  against  a  mere  intruder^  for 

[  *  353  ]       the  law  will  not  suffer  the  possession  *to  be  changed.    ChUbertHl 
IT  (Tiz*.  Law  speaks  of  the  heir  of  the  disseisor,  after  descent  cast,  and 

of  enures,  .  fp^jj^^^  jjj  jjjg  jj^fg  ^jj  ^j^jg  page,  has  coustaut  reference  to 
the  heir  of  the  disseisor.  So  Blackstone  speaks  of  the  heir  of 
the  disseisor,  and  cites  Littleton  where  he  treats  altogether  of 
disseisors  and  abators.  A  descent  cast  gives  the  heir  the 
same  right  his  ancestor  possessed,  as  against  an  abator  or  in- 
truder; but  such  descent  operates  nothing  as  against  a  person 
\\BuU.N.p.  entering  as  a  bona  fide  purchaser.    Btdferff  cites  Salk.  421, 

103.  and  the  case  of  Stokes  v.  Berry,  in  Salk.  confirms  the  doctrine 

for  which  we  contend.  Runnington,  also,  a  few  pages  after 
the  case  cited  by  the  other  side,  says  the  same.  Bul&r  lays  it 
down  that,  the  piaintiff^  mnst.  show  an  actual  possession  within 
twenty  years,  or  what,  in  law,  is  equivalent.     '*  Possession," 

tt  Burr.  2487.  viaijB  horA  Mansfield,Xt  **  gives  the  defendant  a  right  against 
every  man  who  cannot  show  a  good  title."  The  party,  there- 
fore, who  seeks  to  change  the  possession  by  an  action  of  eject- 
ment, must  first  estabhSi  a  legal  title.  This  le^  title  must 
be  either  by  deed,  or  by  the  right  of  possession,  neither  of 
which  have  been  shown  by  the  plaintiff*;  for  he  has  not  shown 
an  actual  possession  within  twenty  years.  The  same  rule  as 
to  a  possessory  title  which  appUes  to  a  defendant,  must  be  ap- 
phed  to  the  plaintiff*. 

In  the  cases  decided  in  this  court,  where  a  recovery  has  been 
had  upon  a  possession  of  less  than  twenty  years,  it  will  be  £bund 
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that  the  defendants  did  not  pretend  to  have  tttte,  and  were 
considered  as  mere  trespassers  or  intruders.  But  the  defend- 
ants cannot  be  considered  in  that  light.  They  were  bona  fide 
porchasers,  for  a  valuable  consideration,  from  persons  in  pos- 
session and  claiming  title,  and  they  have  continued  in  the  quiet 
and  uninterrupted  possession  of  the  property,  thus  fairly  pur- 
chased, for  fourteen  years.  If  the  prior  possession  shown  by  the 
plaintiff  was  sufficient  to  entitle  him  to  recover,  then  it  was 
conclusive ;  and  it  was  not  competent  for  the  defendant  to  go 
into  any  evidence  of  title  at  all ;  for  if  the  plaintfiT  showed  auch 
a  possession  as  would  entitle  him  to  recover,  it  must  be  such  a 
possession  as  gave  him  a  good  title  in  ejectment.  Now,  that 
must  be  a  possession  that  tolls  the  right  of  entry  of  him  who 
has  the  legal  right.  And  the  right  of  entry  being  tolled,  the 
defendant  must  be  driven  to  his  real  action. 

Again,  if  the  plaintiff  can  recover  on  a  prior  possession  of  ten 
years,  against  a  person  who  has  been  in  possession  fifteen  years, 
must  it  not  be  on  the  weakness  of  the  defendants'  title  rather 
than  on  the  strength  of  his  own^  contrary  to  a  leading  princi- 
ple in  the  action  of  ejectment  ? 

*Again,  a  right  acquired  by  possession  merely,  never  can  en- 
title a  plaintiff  in  ejectment  to  recover,  unless  the  right  thus 
acquired  by  possession  would  have  enabled  the  plaintiff,  while 
his  possession  continued,  to  have  retained  it  against  the  lawful 
owner.  If  the  plaintiff  should  now  be  restored  to  possession, 
on  the  ground  of  the  prior  possession  of  ten  years,  would  that 
be  any  defence  in  an  action  of  ejectment  brought  against  him 
by  the  rightful  owner  ?  On  what  principle  is  it,  then,  that  pos- 
session shall  be  a  weapon  of  offence  to  a  plaintiff,  and  not  be 
a  protection  to  a  defendant. 

In  Denn  v.  Bemard^f  Lord  Mansfield  speaks  of  a  posses- 
sion of  twenty  years  as  giving  a  good  title  to  a  plaintiff  in  eject- 
ment, thereby  impliedly  admitting  that  a  possession  for  less 
than  twenty  years  would  not  be  a  good  title.  A  possession 
for  twenty  years  is  a  good  title  to  the  plaintiff,  for  this  reason 
only ;  that  it  is,  by  the  statute  of  limitations,  a  good  title  for  the 
defendant ;  and  because  it  tolls  the  right  of  entry  of  the  legal 
owner.  By  continuing  in  possession  twenty  years,  he  may  de^ 
fend  his  possession  in  an  action  of  ejectment.  And  if  he  loses 
the  possession,  he  may  recover  it  again,  because  the  right  of 
entry  of  the  legal  owner  being  tolled,  he  alone  has  the  title  to 
possession.  In  Stokes  v.  Berr^  it  is  said,  by  HoU,  Ch.  J. 
that  the  plaintiff  in  ejectment  may  recover  on  a  twenty  years' 
possession,  because,  like  a  descent,  it  tolls  the  right  of  entry, 
and  gives  a  right  of  possession.  No  possession  for  a  less  time 
than  twenty  years  tolls  the  right  of  entry;  and,  therefore,  in 
the  opinion  of  Lord  Hotty  a  possession  short  of  twenty  years 
would  not  be  a  good  titie  for  a  pleuntiff  in  ejectment. 

In  this  view  of  the  subject,  one  year's  possession  is  as  good 
as  nineteen  years' ;  that  is,  neither  is  good  for  any  thing,  either 
as  title  in  a  plaintiff  or  defendant,  in  an  action  of  ejectment. 
Tn  AUen  v.  Rivington^  the  plaintiff  was  in  possession,  and 

287 


ALBAl^r!r, 

Angtiat,  18f3. 


[*3541 


t  Cowp,  595. 


]    Ld.    Raym. 
741. 


$2   SmtinU 
111. 


354 


CASES  IN  THE  SUPREME  COURT 


ALBANY, 

Aagast,  1813. 

Smith 

V. 
LORILLARD. 

tCro.  EUz, 
437 


1*355] 


the  defendant  entered  upon  him  and  ousted  him,  and  showed 
no  title.  The  defendant  was  a  trespasser  and  intruder.  So  in 
Bateman  v.  Allen\  the  plaintiff  was  in  possession,  and  the  de- 
fendant entered  upon  him  without  any  title.  But  the  defend- 
ants, bona  fide  purchasers,  entering  peaceably  and  continuing 
in  the  quiet  possession,  as  owners,  can  never  be  regarded  as 
trespassers  or  intruders.  It  is  admitted  that  this  is  an  action 
of  trespass,  and  if  so,  the  plaintiff  must  prove  property  in  him- 
self, or  a  right  of  possession,  or  actual  possession. 

Again,  the  defendants  have  showed  title  to  two  eighths,  and 
must,  therefore,  be  tenants  in  common  with  others ;  either  with 
the  lessors,  or  with  some  other  persons.  If  with  other  persons, 
then  *the  possession  of  the  defendants  must  enure  to  the  ben- 
efit of  those  other  persons,  their  co-tenants  in  common,  because 
the  possession  of  one  tenant  in  common  is  the  possession  of 
the  other.  Then  if  the  plaintiff  cannot  recover  the  two  eighths, 
neither  can  he  recover  the  six  eighths,  or  share  of  the  other 
co-tenants,  for  the  possession  of  the  defendants  and  the  other 
co-tenants  is  one  and  the  same. 

If  the  defendants  were  tenants  in  common  with  the  lessors, 
then  they,  or  those  under  whom  they  claim,  must  be  tenants 
in  common  with  Isaac  Teller^  for  it  is  not  pretended  that  they 
are  tenants  in  common  with  the  lessors,  by  virtue  of  any  grant 
from  them  since  the  death  of  their  ancestor ;  and  if  tenants  in 
common  with  Isaac  Teller,  then  his  possession  was  for  himself 
and  his  co-tenants. 

Kent,  Ch.  J.  delivered  the  opinion  of  the  court.  The  most 
important  point  in  this  case  is,  whether  the  lessors  of  the  plain- 
tiff showed  sufficient  evidence  of  title  to  authorize  a  recovery. 

They  showed  that  in  May,  1768,  J.  Teller,  their  ancestor, 
entered  into  possession  of  a  house  which  he  had  built  two  or 
three  years  before  on  the  negroes'  burying-ground,  and  which 
had,  previously  to  his  entrance,  been  occupied  by  his  tenant. 
That  he  had  a  fence  enclosing  the  burying-ground,  and  claimed 
it  as  his  property,  and  pastured  it,  and  kept  the  key  of  the  gate 
leading  to  the  ground,  and  took  payment  for  the  use  of  the 
ground,  and  that  it  was  known  and  called  by  the  name  of  his 
land  and  fence.  That  he  continued  in  possession  until  his 
death  in  June,  1775,  and  his  family  continued  in  possession 
afterwards^  and  until  the  commencement  of  the  troubles,  (as 
one  of  the  witnesses  expressed  it,)  and  which  undoubtedly  al- 
luded to  the  invasion  of  New- York,  in  1776;  and  that  then 
the  family  left  the  city  and  retired  into  the  country,  and  the 
British  army  took  possession  of  the  house  and  lot,  and  during 
the  course  of  the  war,  and  while  under  the  dominion  of  the 
British,  the  house  and  fences  were  destroyed.  ThaFthe  prem- 
ises claimed  are  part  of  the  burying-ground  so  possessed  by  J. 
Teller,  and  except  the  occupation  by  the  British  troops^  no 
possession  adverse  to  the  claim  of  the  lessors  took  place,  as  to 
the  land  now  demanded,  until  the  year  1795» 

These  facts  were,  upon  the  trial,  declared  to  be  sufficient  to 
warrant  a  recovery.  They  are  prima  fade  evidence  of  right, 
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and  it  is  not  necessary  that  the  plaintifTin  ejectment  should,  in 
every  case,  show  a  possession  of  twenty  years,  or  a  paper  title. 
A  possession  *for  a  less  period  will  form  a  presumption  of  title 
sufficient  to  put  the  tenant  upon  his  defence.  This  was  inti- 
mated by  the  court  in  respect  to  this  very  claim,  in  the  case  of 
Smith  y.  Burtis  fy  Woodward,  (6  Johxis.  Rep.  218,)  and  a 
recovery  was  permitted  in  that  case  upon  the  same  presumptive 
e\'idence  of  right  (9  Johns,  Rep.  174.)  A  prior  possession 
short  of  twenty  years,  under  a  claim  or  assertion  of  right,  will 
prevail  over  a  subsequent  possession  of  less  than  twenty  years, 
when  no  other  evidence  of  title  appears  on  either  side.  There 
are  many  decisions  of  this  court  which  look  to  this  point. 
(Jackson  v.  Hazen,  2  Johns.  Rep.  22.  Jackson  v.  Myers,  3 
Johns.  Rep.  388.  Jackson  v.  Harder,  4  Johns  Rep.  202.)  It 
is,  however,  to  be  understood  in  the  cases  to  which  the  rule  of 
evidence  applies,  that  the  prior  possession  of  the  plaintiff  had 
not  been  voluntarily  relinquished  without  the  animus  rever- 
tendi,  (as  is  frequently  the  case  with  possessions  taken  by 
squatters,)  and  that  the  subsequent  possession  of  the  defend- 
ants was  acquired  by  mere  entry  without  any  lawful  right. 

That  the  first  possession  should,  in  such  cases,  be  the  better 
evidence  of  right,  seems  to  be  the  just  and  necessary  inference 
of  law.  The  ejectment  is  a  possessory  action,  and  possession 
is  always  presumption  of  right,  and  it  stands  good,  until  other 
and  stronger  evidence  destroys  that  presumption.  This  pre- 
sumption of  right  every  possessor  of  land  has,  in  the  first  in- 
stance, and  after  a  continued  possession  for  twenty  years,  under 
pretence  or  claim  of  right,  the  actual  possession  ripens  into  a 
right  of  possession  which  will  toll  an  entry.  But  until  the  pos- 
session of  the  tenant  has  become  so  matured,  it  would  seem  to 
follow,  that  if  the  plaintiff  shows  a  prior  possession,  and  upon 
which  the  defendant  entered  withottt  its  having  been  formally 
abandoned,  as  derelict,  the  presumption  which  arose  from  the 
tenant's  possession  is  transferred  to  the  prior  possession  of  the 
plaintiff,  and  the  tenant,  to  recall  that  presumption,  must  show 
a  still  prior  possession,  and  so  the  presumption  may  b^removed 
from  one  side  to  the  other,  toties  quoties,  until  one  party  or 
the  other  has  shown  a  possession  which  cannot  be  overreached, 
or  puts  an  end  to  the  doctrine  of  presumptions  founded  on  mere 
possession,  by  showing  a  regular  legal  title,  or  a  right  of  pos- 
session. 

It  is  stated  in  Jenkins  {Cent.  p.  42)  that  "  the  first  posses- 
sion, without  any  other  title,  serves  in  an  assize  fot  land,"  and 
the  assize,  like  the  ejectment,  was  a  possessory  action.  In 
Batevnany.  Allen,  (Vro.  EHz.  437,)  it  was  ruled  that  the 
plaintiff  was  entitled  to  recover  in  ejectment,  when  it  was  found 
by  special  verdict,  that  *the  defendant  had  not  the  first  posses- 
sion, nor  entered  under  title,  but  upon  the  plaintiff's  possession. 
In  Allen  Y.  Rivington,  (2  Sound.  Ill,)  the  decision  is  still 
more  strongly  and  pointedly  in  favor  of  the  force  in  a  prior 
possession.  A  special  verdict  was  taken  in  ejectment,  but 
SauMJlers  adds,  "  that  the  matter  of  law  was  never  argued,  be- 
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cause  it  appeared  upon  the  record  that  the  lessor  of  the  plain 
tiff  had  a  priority  of  possession,  and  there  was  not  any  title 
found  for  the  defendant.     And  then  the  priority  of  possession 
alone  gives  a  good  title  to  the  lessor  against  the  defendant,  and 
it  was  adjudged  for  the  plaintiff." 

In  the  present  case,  there  was  peculiar  force  attache  1  to  the 
prior  possession  on  which  the  plaintiff  relied.  There  was  a  de- 
scent cast  during  its  existence,  and  the  infant  heirs  of  the  an- 
cestor were  driven  from  the  actual  possession  by  a  public  enemy, 
who  destroyed  the  improvements  on  the  property.  According 
to  the  equity  of  the  jus  postliminiiy  the  law  revested  the  pos- 
session in  the  heirs  on  the  removal  of  the  hostile  force.  Ouster 
by  the  enemy  ought  not,  of  itself,  to  work,  in  legal  contempla- 
tion, a  discontinuance  of  possession.  The  possession  was,  by 
construction  of  law,  in  the  heirs  of  J,  Teller,  until  an  actual 
adverse  entry  in  1795,  upon  that  constructive  possession. 

This  testimony  being  sufficient  to  entitle  the  plaintiff  to  re- 
cover, what  did  the  defendants  produce  in  opposition  to  it  ? 
They  showed  no  prior  possession,  nor  did  they  show  a  subse- 
quent adverse  possession  of  above  fifteen  years,  nor  did  they 
show  title  in  themselves.  The  effect  of  the  evidence  was  to 
show  a  subsisting  title  out  of  the  plaintiff;  and  if  the  deed  of 
1753,  to  Mary  van  Vleeck,  was  not  genuine,  or,  if  genuine,  if 
it  did  not  cover  the  premises,  (and  this  was  the  better  conclu- 
sion,) the  defendants  did  not  succeed,  unless  it  be  as  to  two 
eighths  of  the  premises,  and  for  that  portion  of  them  the  verdict 
was  not  taken. 

The  motion  to  set  aside  the  verdict  ought,  therefore,  to  be 
denied.  Motion  denied,  (a) 

(a)  Vide  Jackson  v.  Perkins,  2  Wendell 's  Rep.  808.  Jackson  v.  Phillips,  9  Cow.  Rep, 
94.     La  Frombois  v.  Jackson,  8  Ibid.  689.    Jackson  v.  Waters,   12  Johns.  Rep.  368. 


Jackson  v.  Harsen,  7  Cow,  Rep.  32# 
rtt/;iiWrf.276. 


Jackson  v.  Walker,  Bid.  637.  Jackson  y,Wood' 
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of  ejectment, 
brought  by  the 
heirs  at  law  of 
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who  had  taken 
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ing in  lot  No. 
3,  in  a  certain 
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ed that  the 
sons  of  the  les- 
sor had  said 
that  their  an- 
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made  ■  a  wilL 
It  was  held 
that  the  lesson 


THIS  was  an  action  of  ejectment  for  land  in  Greenwich,  in 
Washington  county,  and  was  tried  at  the  WcL^hington  circuit, 
in  June,  1812.  The  defendant  took  a  lease  of  the  premises 
(being  lot  No.  3,  in  a  tract  of  land  granted  to  WtUiam  Kettle 
and  Somelius  CuyUr)  from  Henry  Cuyler,  on  the  27th  April, 
1789,  for  six  years ;  which  was  prolonged,  by  a  memorandum 
on  the  lease,  for  ten  years  more.  At  the  time  of  taking  the 
lease  the  defendant  was  in  possession,  and  occupied  and  paid 
rent  for  the  premises,  for  several  years,  to  his  landlord ;  but  no 
rent  was  paid  after  the  termination  of  the  sixteen  years.  The 
present  suit  was  brought  since  the  termination,  against  the  de- 
fendant, who  continued  to  hold  possession.  It  was  proved  that 
Henry  Cuyler,  the  original  lessor,  was  dead,  and  his  children 
and  their  heirs  at  law  are  the  lessors  of  the  plaintiff.  It  appear- 
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ed  that  two  of  the  lessors  had  said  that  Henry  Cuyler,  de-     Albany, 
ceased,  had  made  his  wUL     But  the  will  was  not  produced,   -^"ff^st,  1813. 
nor  was  it  shown  what  devises  it  contained.     The  defendant  ^""^ferriT^ 
insisted  that  as  it  appeared  that  Henry  Cuyler,  the  original  v. 

lessor,  had  died  leaving  a  will,  the  plaintiff  was  bound  to  show  P*^^^^- 
the  devises  contained  in  that  will,  before  he  could  recover  in  were  not  bound 
this  action.  But  this  objection  was  overruled  by  the  judge,  to.  produce  the 
The  defendant  then  offered  to  prove  that  the  premises  in  Jh'"' devises^ It 
question  were  not  included  in  lot  No.  three,  in  the  said  tract ;  contained ;  bat 
and  that  two  of  the  lessors,  since  the  commencement  of  the  an*t|  if  he  meant 
suit,  had  disclaimed  all  interest  or  ownership  in  the  land ;  but  to  bar  the  title 
this  evidence  was  rejected  by  the  judge.  Tiw^stound 

A  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  to  show  affirm- 
of  the  court,  on  a  case  made,  and  which  was  submitted  to  the  ^isrof'the  pre- 

COUrt  without  argument.  mises  in  ques- 

Per  Curiam.  The  recovery  was  correct.  Though  Henry  ^'^That,  having 
Cuyler,  the  ancestor  of  the  lessors  of  the  plaintiff,  may  have  taken  a  lease 
made  a  will,  it  does  not  follow  that  such  will  contained  a  devise  [or™o?thc"pre^ 
of  any  part  of  his  real  estate,  and  particularly  of  the  premises  mises,  as  being 
in  question.  The  defendant  was  bound  to  show  such  a  devise  a"nd^*occupi^ 
affirmatively,  if  he  would  bar  the  title  of  the  heirs.  The  courts  and  paid  rent 
win  never  permit  an  heir  to  be  disinherited  by  mere  conjecture,  f^^^  *^J^'  ^^ 
Nor  could  the  defendant  be  permitted  to  show  that  the  premi-  estopped  to 
ses  lay  out  of  lot  No.  *three,  after  he  had  taken  a  lease  of  them  f^risJ^Ur! 
from  the  ancestor  as  bemg  withm  that  lot,  and  had  occupied  not  in  lot  No.  3. 
and  paid  rent  for  them  as  such.  The  case  of  Jackson  v.  Whit-  [  *  359  j 
ford  (2  Cainea'  Rep,  215)  is  in  point,  and  the  English  rule  Evidence  of 
is  precisely  the  same.  (2  Sch.  fy  Lef.  72.  2  Campbell's  K  ^.la^^xo  tt 
P.  12.)  The  court  has  also  held  that  parol  evidence  of  a  dis-  tietoreaiprop- 
claimer  to  a  title  to  real  property,  otherwise  valid,  is  inadmissi-  ^^iTd  °^s**inad! 
ble.    (7  Johns.  Rep.  186.)         Judgment  for  the  plaintiff.(o)       missive,  (b) 

(a)  Vide  Betts  v.  Jackson^  6  Wendell  ^s  Rep.  173. 
(b)  Jackson  v.  DaviSf  5  Cow.  Rep.  124.    Jackson  v.  Cole,  4  Ibid.  687. 


Ferris  against  Purdy  and  Whitney. 

THIS  was  an  action  of  debt  on  a  bond,  conditioned  "that  A  bond  wa« 
if  the  above  bounden  trustees  of  the  presbyterian  society  of  ^^^  « trus^ 
Yorktown,  shall  well  and  truly  furnish  the  aforesaid  George  tees  '  of  a 
Ferris,  if  necessity  requires,  with  a  comfortable  dwelling-house,  ^oned^'to*^  fum- 
twenty  by  thirty  feet,  with  a  small  kitchen,  then  the  above  ish  F.  the  obii- 
obligation  to  be  void,"  &c.  The  defendants  {)leaded  the  gen-  fo^VortaWe  ^ 
eral  issue,  with  notice  of  special  matter  to  be  given  in  evidence  dweiiing-boubc, 
at  the  trial.  .  ^J;]^,^;:"**'^ 

The  plaintiff  proved  the  bond,  and  that  at  the  time  of  its  was  "held  that 
execution  he  was  in  possession  of  a  certain  house  which  he  ***®    ,  plaintiff 

til  1  ii/»i  1  •!  ••  ^/»       ^as    bpund    to 

held  under  the  defendants ;  that  a  judgment  m  ejectment  for  show  the  exis- 
the  same  premises  had  been  recovered  against  him,  and  a  writ  ^®^^®  **^arisin*' 
of  possession  executed  in  September,  1807,  and  that  before  the  fromLlnawS 
commencement  of  the  present  suit,  the  plaintiff  gave  notice  to  f^t^**"*^^'^ 
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ALBANY,     the  defendants  of  his  being  turned  out  by  the  writ  of  posses 

August,  1813.   gjQjj^  jjuj  required  of  them  to  furnish  him  with  the  house  men- 

"wmruATiLsn   tioned  in  the  condition  of  the  bond,  which  they  had  neglected 

V.  to  do.    The  defendants  proved  that  the  plaintiff  having  attprn- 

CuTTiRG.      ^j  ^^  ^j^^  lessors  in  the  action  of  ejectment,  remained  in  pos- 

bouse^asacon-  session  of  the  house  until  the  next  may,  when  he  hired  anoth- 

diiion    prece-  er  housc,  and  removed  from  the  premises.     It  appeared  from 

?o° rec^o  *er^n  ^^^  testimony  of  the  defendants'  witness,  on  his  cross-examina- 

thebond.  {a)      tiou  by  the  plaintiff,  that  the  bond  was  given  to  indemnify  the 

plaintiff,  in   case 'he  should  be  evicted  by  Thomas  J^aey, 

whose  title  the  plaintiff  afterwards  purchased. 

The  plaintiff  offered  in  evidence  a  lease  from  the  defendants 
of  the  house  and  lot,  for  a  term  of  years,  to  the  plaintiff,  dated 
at  the  same  time  with  the  bond,  and  offered  to  prove,  by  the 
testimony  of  one  of  the  subscribing  witnesses  to  the  bond,  that 
[*360]  the  lease  *and  bond  were  executed  at  the  same  time,  and  that 
the  bond  was  intended  for  the  plaintiff's  indemnity,  in  case 
the  plaintiff  should  be  removed,  during  the  lease,  from  the 
premises ;  and  that  his  eviction  from  the  demised  premises 
was  the  necessity  for  a  house,  intended  by  the  bond.  This 
evidence  was  objected  to  and  rejected  by  the  judge,  who  de- 
cided that  the  plaintiff  was  not  entitled  to  recover,  unless  he 
showed  that  he  was  unable,  by  reason  of  his  poverty,  to  pro- 
cure a  house  for  himself 

The  plaintiff  submitted  to  a  nonsuit. 

A  motion  was  made  to  set  aside  the  nonsuit,  which  was  sub- 
mitted for  the  decision  of  the  court  on  the  above  case. 

Per  Curiam.  The  condition  of  the  bond  was  evidently  for 
a  purpose  of  christian  charity.  The  obligors  were  trustees  of 
a  church,  and  they  were  to  furnish  the  plaintiff  with  a  com- 
fortable dwelling-house,  if  necessity  required.  The  obligee 
was  bound  to  show  the  existence  of  that  necessity,  as  a  con- 
dition precedent,  but  he  has  not  done  it.        Motion  denied. 

{a)  Vide  Cunningham  v.  Morrdl,  Ante,  203,  note  (1). 


Whitmarsh  against  Cutting. 

A.  leased  to  IN  crror,  on  certiorari,  from  a  justice's  court.  Whitmarsh 
land*  ^o^^one  ^rought  an  actiou  of  trespass  quare  clausum  /regit  against 
vear  from  the  Cutting,  for  entering  his  close  and  carrying  away  a  quantity 
1810 5  ancTby  ^^  wheat  and  rye.  The  defendant  pleaded  not  guilty;  and 
endorsement  there  was  a  trial  by  jury.  The  plaintiff  proved  that  in  Augttst, 
^reed*  ^0"^  1®^^'  ^^^  defendant  entered  his  close  and  took  and  carried 
B.  have  it  for  away  the  wheat,  &c. 

ind"^'  sowe'j  T^^  defendant  then  proved  that  the  wheat  and  rye  had  been 
the  ground  with  levied  Upon  by  a  constable,  on  an  execution  against  one  BBZ- 
Af4**i8i2,*'wM  '^^»  ^^^  ^^^^  ***®  defendant  assisted  the  constable  in  carrying 
ousted  under  the  grain  away.  The  defendant  offered  Hilton  as  a  ivitness 
Sbi/e!it?J  !!^d  ^^  P^'^y®  that  the  grain  belonged  to  Hilton,  who  was  objected 
detainer.  It  to,  as  interested,  but  admitted  by  the  justice.  Hilton  testified 
FwM  nit  wJ  ^^^^  ^®  entered  on  the  premises  in  Aj»Hl,  1810,  under  a  lease 
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from  the  owner  of  the  land,  for  one  year  from  the  20th  April,     ALBANY, 
^  1810 ;  and  on  the  10th  June,  1810,  the  owner,  by  endorse-  ,^^^^^J!^ 

ment  on  the  lease,  agreed  to  let  Hilton  have  the  farm  for       bsach 
j  another  year ;  it  was  admitted  that  the  plaintiff  was  lessee  of  vakdb JiuRon. 

f  the  owner,  and  that  in  May,  1812,  HUton  was  ousted  under 

the  act  against  forcible  entry  and  detainer.     The  *grain  was        [*361] 

I  sown  by  Hilton,  but  reaped  and  gathered  by  the  plaintiff, 

^  after  his  entry  in  May,  1812.    .  cJlfp^  Thet 

The  question   submitted  to  the  jury  was,  whether  he  was  nant  is  not  en- 

[  entitled  to  the  grain  as  emblements.    The  jury  found  a  verdict  ^^fetn^  ^* 

for  the  defendant.  where  the  ter- 

Per  Cunam.     The  verdict  was  clearly  against  law.    The  "^X^e  is  fix^ 
[  crop   sown   did   not  belong  to  Hilton,  but  to  his  successor,  ed  and  certain. 

t  This  lease  was  for  a  year  certain,  and  then  renewed  for  the  ^"^ 

I  next  year  ;  and  it  was  his  folly  to  sow  when  he  knew  that  his 

term  would  expire  before  he  could  reap.     The  doctrine -of 
emblements  is  founded  entirely  on  the  uncertainty  of  the  ter-  ' 
■  mination  of  the  tenant's  estate.     Where  that  is  certain  there 

I  exists  no  title  to  emblements.     Without  touching  any  other 

points,  we  are  of  opinion  that  the  verdict  was  against  law  and 
evidence^  and  that  the  judgment  below  must  be  reversed. 

Judgment  reversed. 

(a)  Vide  Bain  V,  Clarkj  post.  4&4u 


Beach  against  Vandenburgh. 

IN  error,  on  certiorari,  from  a  justice's  court.  Vandenburgh  V-  *  *^°"f^*^ 
brought  an  action  of  assumpsit  gainst  JSeacA,  before  the  at  tb^*hiuse  of 
justice,  and  declared  for  money  paid,  laid  out,  &c.,  for  the  ^j^'^Jj^^  {^^^ 
defendant.  absent/^  a™ 

There  was  a  trial  by  jury.  Ih"^.*'****  ^^^ 

The  plaintiff  below  proved  that  he  was  the  collector  of  taxes  stLTreMurer^ 
for  the  town  o( Beekman,.^nd  called  at  the  house  of  the  de-  and  then  broH 
fendant  for  bis  tax,  when  he  was  absent ;  and  the  time  to  pay  ^^„*^"  a- 
the  county  treasurer  being  come,  the  plaintiff  paid  the  defend-  gainst  B.  for 
ant's  tax  to  the  county  treasurer.  There  was  no  evidence  that  ^°"%  ^  p,*;^; 
the  defendant  ever  requested  the  plaintiff  to  pay  the  tax  for  the  amount,  it 
him,  or  that  he  had  promised  to  repay  him.  The  jury  found  JubeingaUu 
a  verdict  for  the   plaintiff  for  four  dollars  and  seventy-one  untarypa^ent 

cents.  1      .J    J  •      ****  request  of 

Per  Curiam.  This  case  is  within  the  principle  decided  m  B,  and  no  sub- 
Jones  V.  Wilson,  (3  Johns,  Rep,  434.)  A  payment  on  re-  ?^"^^  p^,'^; 
quest,  or  a  subsequent  promise  to  repay,  was  necessary  to  the  action  was 
be  shown.     The  judgment  below  milst  be  reversed.  ^^  mamtaina. 

Judgment  reversed,  (a) 

fa)  Vide  Forsuik  v.  Gauson,  5  WendeWa  R,mX  Tlievupsw  v.  Gardner,  post.  p.  W. 
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^^]J|i;^J^i^     ^Livingston  against  Kiersted  and  Heermancb. 

'  v?^  IN  error,  on  certiorari,  from  a  justice's  court.     K.  fy  fl. 

Cook.  gued  L.  on  the  29th  of  April,  181 1,  before  a  justice,  and  declar- 
ed against  him  for  unlawfully  raising  and  keeping  up  a  mill- 
is  shownT't^be  dam  contiguous  to  the  lands  df  the  plaintiffs,  whereby  they 
non  comjws  were  overflowed,  &c.  The  defendant  pleaded,  1.  Not  guilty; 
ranged  in  niiad^  ^'  The  Statute  of  limitations;  3.  A  justification  under  deeds 
be  IS  incompe-  from  Kiersted,  and  Everadtis  Bogardua,  the  owner  of  the 
**"''  lands,  by  virtue  of  which  he  had  a  right  to  keep  up  the  dam, 

provided  the  dam  was  not  raised,  and  averred  that  the  dam 
had  not  been  raised,  at  least,  since  the  plaintiffs  claimed  the 
land.  There  was  a  trial  by  jury,  on  the  17th  of  May.  The 
plaintiffs  proved  that  the  dam  had  been  raised  by  one  V.  twelve 
years  ago,  and  that  it  overflowed  the  land  of  the  plaintiffs,  and 
that  they  had  exercised  acts  of  ownership  on  the  land.  The 
justice  ruled  that  it  was  competent  for  the  plaintiffs  to  show 
by  parol  proof,  that  they  were  themselves  in  possession  of  the 
land  overflowed :  and  the  plaintiffs  thereupon  called  a  witness. 
The  defendant  offered  to  prove  that  the  witness  offered  wajs 
non  compos,  and  that  he  had  been  for  some  time  deranged  ; 
but  the  evidence  was  overruled  by  the  justice.  And  the  jury 
found  a  verdict  for  the  plaintiffs  below,  and  assessed  their 
damages  to  ten  dollars,  on  which  the  justice  gave  judgment. 

Per  Curiam.  The  exclusion  of  testimony  to  prove  that  a 
witness  offered  on  the  part  of^  the  plaintiffs  was  Twn  compos, 
by  reason  of  his  mental  derangement,  was  erroneous.  If  it 
could  have  been  shown  to  the  court  below  that  the  witness 
was  deranged,  or  had  not  the  ordinary  understanding,  he  must 
have  been  excluded  as  incompetent.  Idiots,  lunatics  and 
madmen  are  not  competent  witnesses,  and  this  must  be  shown 
to  the  court  by  proof,  like  any  other  charge  of  incompetency. 
The  defendant  was  prevented  from  showing  this,  and  the  wit- 
ness was  admitted.  As  we  cannot  tell  what  weight  the  jury 
may  have  given  to  his  testimony,  the  judgment  must,  for  that 
cause,  and  without  considering  the  other  points  raised,  be  re- 
versed. Judgment  reversed. 


[  *363  ]  *Cary  against  Campbell  and  Cook, 

aciion^'^Ufore  IN  crror,  on  certiorari,  from  a  justice's  court.  Cary  sued 
^\Ju^xff\h^  CawipfteK  and  Cook,  before  the  justice,  on  a  promissory  note. 
[sJlle  wis  7oin°  The  defendants  pleaded  non  assumpsit  and  a  set-iff.  There 
ed,  delivered  was  a  trial  by  jury.  The  justice  certified  that  the  note  was 
which"°the  suU  delivered  to  him  by  the  plaintiff  when  the  issue  was  joined ; 
to^ \he  ^'usf ^*'  ^^^  ^^^^  ^^  search  he  could  not  find  it,  and  that  he  permitted 
who,*  ii^  fhe  the  plaintiff  to  give  parol  proof  of  the  note,  though  the  defend- 
find  it^and  sSrd  ^^^  objected  to  it.  The  plaintiff  proved  that  the  note  was 
it  was' lost,  and  given  for  a  barrel  of  pork,  for  which  the  defendants  were  to 
294 


OF  THE  STATE  OF  NEW-YORK.  363 

pay  fourteen  dollars ;  but  that  after  they  had  taken  the  pork     Albany, 
home  and  examined  it,  they  found  it  not  good,  and  came  to   ^"ff^*,  isis. 
the  plaintiff,  who  reduced  the  price  to  ten  dollars  and  fifty  ^"bennett^ 
cents.     The  defendants  proved  that  the  plaintiff  recommend-  v. 

ed  the  pork  as  good  prime  pork.    The  jury  found  averdict  for       ^^^^' 
the  defendants.  then   admitted 

Per  Curiam.  The  justice  erred  in  admitting  parol  proof  of  parol  evidence 
the  note,  as  a  lost  note,  when  there  was  no  proof  of  its  being  ^  the  jury^^t 
lost.  What  the  justice  might  have  said  as  to  the  loss,  was  no  was  held  to  be 
legal  evidence  to  the  jury.  It  was  requisite  that  proof  on  oath  SlatThe"  secwi^ 
should  have  been  given  of  the  loss  of  the  note,  before  the  sec-  dary  evideiwe 
ondary  evidence  could  be  let  in.  Without  examining  the  S^umn^^ter 
other  points  suggested,  the  evidence  offered  by  the  plaintiff  sufficient  proof, 
was  not  sufficient  to  entitle  him  to  recover,  and  the  verdict  was  j^gs^'of^^  the 
correct.  Judgment  affirmed.      note,  (a) 

(a)  Niskayuna  v.  Albantfj  2  Cow,  Rep.  £37. 


YouLE  against  BROTHfiRTON. 

IN  error,  on  certiorari,  from  a  justice's  court.  Youle  a  justice's 
brought  an  action  against  Brotherton,  before  the  justice,  for  ^^^  "^  ^j"^'. 
damage  done  to  a  carriage  of  the  plaintiff.  The  defendant  cretion  to  stay 
pleaded  that  the  plaintiff  had  before  sued  him  for  the  same  -J^f  °ea.^ifS? 
cause  of  action,  *and  had  been  nonsuited,  and  that  the  costs  |^  *  354  j 
of  the  nonsuit  were  still  unpaid.  The  justice,  for  this  cause,  to  dismiss  the 
dismissed  the  suit  t'^A^mZ 

Fer  Curiam.  The  former  nonsuit  was  no  bar  to  a  new  been  nonsuited 
action  for  the  same  cause  ;  nor  had  the  justice  any  right  to  dis-  jP^*  [he"%anie 
miss  the  action  because  the  costs  of  the  former  suit  were  un-  cause  of  action, 
paid.  The  higher  courts  will  sometimes  stay  proceedings  in  a  cosuT^^^oT  the 
suit,  until  the  costs  of  a  former  suit  for  the  same  matter  are  former  suit 
paid ;  but  this  is  done  on  a  rule  to  show  cause,  and  in  the  ^^'^  unpaid, 
exercise  of  a  large  and  liberal  discretion.  But  no  such  power 
or  discretion  can  be  assumed  by  a  justice's  court. 

Judgment  reversed. 


Bennett  against  Hull. 

IN  error,  on  certiorari,  from  a  justice's  court.     HuU  sued     Theisthsec- 

Bennett  before  the  justice,  for  a  breach  of  promise,  in  not  deUv-  {IJJ°  ^^^f  fraudi 

ering  to  the  plaintiff,  on  board  of  his  vessel,  one  hundred  bar-  i'^^zj^-  «•  ^* 

rels  of  apples,  whenever  the  vessel  should  be  ready  to  receive  {^^^    appUes 

them,  and   the   defendant  was   then  to  receive   payment  in  as  well  to  exe- 

liquors,  &c.,  out  of  the  plaintiff's  store.     It  was  proved  that  Sjhe7comracts*! 
the  plaintiff  gave  notice  to  the  defendant  when  the  vessel  was    And  where  an 

1      .  •        i  1  1         p  action  was  bro  t 

ready  to  receive  the  apples,  &c.  fo,„ot  deiiver- 

The  justice  gave  judgment  for  the  plaintiff,  for  twenty-five  ingioo  bushels 

dollars  damages.  ^  sus^^^o^p": 

Per  Curiam.     Under  the  fifteenth  section  of  our  statute  of  mise,  of  which 

frauds,  {Sess.  10.  c.  44.     [2  Rev.  Stat.  135,])  and  which  is  ^Z\t''mer^ 
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ALBANY,     the  same  as  the  seventeenth  section  of  the  English  statute,  nc 
August,  1813.   contract  for  the  sale  of  goods,  unless  there  be  a  delivery  of 
"^"^Uiwiv^^  P^rt,  or  earnest  given,  or  a  note  or  memorandum  in  writing,  is 
V.  valid.     Here  is  neither  ;  and  as  the  price  of  the  one  hundred 

'°**  barrels  of  apples  is  presumed  to  have  been  above  twenty-five 
randuminwrit-  doUars,  this  case  was  clearly  within  the  statute  of  frauds.  The 
ing,  nor  earn-  statute  appUcs  as  well  to  exBcutory  as  to  other  contracts;  and 
ery,  °he  value  ^^0  decisions  of  the  EugKsh  courts,  on  this  point,  in  Rondeau 
of  'the  apples  y.  Wyott,  (2  H.  Bl  63,)  and  in  Cooper  \.  EUton,  (7  Term 
25"*^iiars,°^h  t^'  ^^})  coutaiu  the  souud  and  jiist  construction  of  the 
was  held  that  statute.  Judgment  reversed,  (a) 

the  action  was 

not   maintM«a-       (a)    Vide  Jackson  v.  Covert,  5  Wendell's  Rep.  139.     Outwater  v.  Dodge,  6  IMd.  397. 

We.  Setoall  V.  FUch,  8  C Owen's  Rep.  215.     Crookshank  v.  Burrel,  18  Johns.  Rep.  58. 

Merrit  v.  Cttuon,  12  Ibid,  102,  and  HIbid,  484,  in  Error.     Vincent  v.  Germond,  11 

Ibid,  283. 


[  *  365  ]  *Crei>it  against  Brown. 

In  an  action  jjf  error,  on  certiorari,  from  a  justice's  court.  Brown  sued 
kiUiny'^a'*dog'  Credit,  before  the  justice,  in  trespass,  for  killing  the  plaintiff's 
the  Plaintiff  dog.  The  defendant  pleaded  not  guilty.  There  was  atrial 
Sefendant^con*  by  jury.  The  plaintiff  proved  that  the  defendant  confessed 
fessed  he  kii^d  that  he  shot  the  plaintiff's  dog,  who  assaulted  him  in  the  main 
dog,  who  ^*  as-  ^osi^  ;  and  the  defendant,  at  the  trial,  also  confessed  the  fact, 
sauited  him  in  and  the  necessity  of  killing  the  dog. 

itc.     'ft^as      The  jury  gave  a  verdict  for  the  plaintiff  for  three  dollars,  on 
held    that  the  which  the  justicc  gave  judgment 

be"[Xn"Tito'  P^  Curiam,  There  was  no  proof  by  which  to  charge  the 
gether,  and  a-  defendant,  except  his  own  confession,  which  the  jury  ought  to 
jiSiS^^tion!  *  ^^^^  taken  altogether,  and  not  to  have  charged  him  with  kill- 
ing the  dog,  without  giving  due  weight  to  what  the  defendant 
said,  at* the  same  time,  in  justification.  He  killed  the  dog,  but 
he  did  so,  because  the  dog  assaulted  him,  in  the  night,  in  the 
highway.  It  was,  therefore,  a  justifiable  act,  and  the  verdict 
of  the  jury  was  against  law  and  evidence. 

Judgment  r<>versed 


Irwin  against  Knox. 

before* V*^^'**°  IN  crror,  on  certiorari,  from  a  justice's  court.  Irwin  sued 
ticet'Sie*pii?n-  Ktiox,  before  the  justice,  and  demanded  damages  for  the 
Uff's  demand  defendant's  carelessly  leaving  salt  in  the  public  highway,  by 
cha^rges,™  dit  which  his  stccr  was  killed ;   for  breaking  a  plough ;   goods 

was        proved  sold,    &C. 

chaVj^T  which  The  defendant  pleaded  that  all  the  charges  in  the  plain- 
hSi  d T*  J?*"  ^'^'^  declaration,  except  the  last,  had  been  submitteji  to  a 
inaformersoit)  former  juty,  and  demanded  a  nonsuit,  which  was  refused  by 

had  been  taken  the  jUSticC. 

ITon  by°the*jul      The  defendant  asked  for  an  adjournment  of  the  trial,  but 
ry,   but    that  offered  no  security.    There  was  a  trial  by  jury    The  defendant 
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«et  up  the  former  trial  in  bar.    The  plaintiff  offered  to  show  that    albany 
the  *jury  on  the  former  trial  did  not  take  the  charge  of  the  loss   Angust^^gfc 
of  the  steer  into  their  consideration,  for  want  of  proof,  and 
which  was  proved  by  one  of  the  former  jury ;  but  it  appeared 
that  the  former  jury,  aftw  retiring  to  consider  of  their  verdict, 
talked  some  time  about  the  steer.     After  proof  of  the  other  j.        ^^^  ^^ 
parts  of  the  plaintiff's  demand,  the  jury,  in  this  case,  found  a  damages  foriL 
verdict  for  the  plaintiff,  for  twenty-three  dollars,  on  which  the  fi°'Ji;?°'°L^f- 

justice  gave  judgment.  The  jury  in  the 

Per  Curiam.  The  former  judgment,  as  far  as  it  respected  f^*'*'"'*!^  ^  ver' 
the  demand  for  the  steer,  was  a  bar  to  the  present  suit  for  the  diet  for^  the 
same  cause.  It  appears  that  the  plaintiff  had  exhibited  that  demand**  bcul* 
demand  to  a  jury  in  a  former  suit,  and  that  jury  took  it  into  ding  this  charge 
consideration,  but  gave  no  damages  on  account  of  that  de-  ^g^thevwdl*" 
mand,  for  want  of  sufficient  proof.  and  judgment 

As  the  demand  was  not  abandoned  by  the  plaintiff  before  <^r  |,e^J^"'bc'^7* 
at  the  trial,  but  submitted  to  the  jury,  the  former  verdict  is  a  neous,  the  for- 
bar.  {Brockway  v,  Kinney,  2  Johns.  Rep,  210.)  As,  then,  "e%ict"biin*°a 
improper  evidence  was  given  to  the  jury  in  this  suit,  and  as  bar  to  so  much 
we  cannot  say  how  much  of  the  verdict  embraced  the  demand  of  the  plaintiff's 
for  the  steers,  the  judgment,  in  this  view,  must  be  considered 
erroneous.  Judgment  reversed. 


Smith,  administrator  of  Bakks,  against 

L0CKW4>0D. 

IN  error,  on  certiorari,  from  a  justice's  court.  Smith,  as  .  Where  a  suit 
administrator,  <fec.,  sued  Lockwood,  before  the  justice,  in  as-  ^^IxecutoT^or 
sumpsU,  on  a  promissory  note  given  to  the  testator,  for  fifteen  administrator, 
dollars  ;  and  declared  upon  it  as  upon  a  lost  note.  The  de-  ft^e^J eoA "and 
fendant  pleaded  non  assumpsit  and  a  set-off.  The  cause  was  the  defendant 
^tried  before  the  justice.  It  appeared  that  the  note  was  nego-  Sff*^d\  bai- 
tiable,  and  that  the  plaintiff  gave  no  evidence  of  the  loss  of  the  ance  is  found 
note,  the  making  of  which  was  admitted,  nor  did  he  produce  jJ,dgm^em''for 
it.  The  justice  gave  judgment  for  the  defendant,  for  ten  dol-  the  defendant 
lars,  the  amount  of  his  sot-off,  proved  against  the  intestate.        Mremptory^a- 

Per  Curiam.     The  decision  of  the  justice  was  correct,  not-  gainst        the 
withstanding  a  judgment  for  ten  dollars,  with  costs,  was  ren-  ^^"^fi  tij^^^ 
dered  absolutely  against  the  plaintiff,  by  which   he  may  be  bv    personally 
personally  *charged.     On  examining  the  act  of  1808,  for  the  jfeL*!"^^ 
recovery  of  debts  to  the  value  of  twenty-five  dollars,  (Sess,  3.  ioMpropnu. 
c.  204,)  it  appears  that  jurisdiction  is  expressly  given,  where        [*367] 
an  administrator  or  executor  is  plaintiff  ;  and  in  all  cases  cog- 
nisable under  the  act  the  defendant  is  entitled  to  his  set-off ; 
and  the  judgment,  when  for  the  defendant,  is  to  be  peremp- 
tory.    The  hardships  to  which  the  plaintiff,  as  administrator, 
may  be  exposed  by  being  made  personally  liable  for  the  judg- 
ment, results  from  the  provisions  of  the  act,  and  is  not  to 
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ALBANY,    be  avoided  when  an  administrator  or  executor  sues  before  a 

August,  1813     justice. 

The  plaintiff  sued  below  on  the  note,  and  not  on  the  pre- 
existing debt.  We  are  also  to  conclude  from  the  return,  that 
the  note  was  negotiable,  and  it  was,  then,  equivalent  to  a  dis- 
charge of  the  debt,  so  that  the  plaintiff  could  not  resort  to  it, 
without  producing  and  cancelling  the  note  at  the  trial,  or 
showing  it  lost;  and  he  did  neither.  (Holmes  Sf  Drake  v. 
D'  Camp,  1  Johns.  Rep.  34.  8  Johns.  Rep.  206.  Kearslake 
v.  Morgan,  5  Term.  Rep.  513.)  Judgment  affirmed. 


Leonard  against  Slaughter. 

p,3j^^>*      D.  RUGGLES,  for  the  defendant,  moved  for  a  rule  that 

cause    discon-  the  plaintiff  pay  the  costs  in  this  suit,  he  having  discontinued, 

liJufouf'Vale  and  given  notice  thereof  to  the  defendant. 

of  the   court,      Sudam,  contra,  cited  Marsten  v.  Lawrence,  (Col.  Cos.  97,) 

cannot*^obta?n  ^^at  a.  discontinuance  of  a  suit,  may  be  enter^  at  any  time 

his    costs,  on  boforc  plea  pleaded  in  a  second   suit,  without  leave  of  the 

Sus^°'procee"cl  ^ourt,  or  payment  of  costs. 

to    non    'pros    .  But,  he  said,  the  defendant  could  not  get  his  costs  in  this 

t?eatiii/'**°tb^'  ^^ay-     ^^^  discontinuance  was  a  nullity,  unless  the  costs  were 

discontinuance   paid,  and  the  defendant  must  proceed  to  non  pros  the  plain- 

as  anuliity.(a)    ^jg-^  j^  ^^j^^  ^^  g^^  judgment  for  his  costs. 

Fer  Curiam.  The  defendant  cannot  recover  his  costs  on 
motion,  but  must  proceed  to  obtain  judgment  of  non  pros 
against  the  plaintiff. 

Motion  denied. 

(a)  JiTKenster  Ad's.  Zandt,  1  WenddPs  Rep.  13. 


[  *  368  ]     *Jacksojv^,  ex  dent.  Livingston  ^ind  others,  against 

SCLOVER. 

aJacUon'oPl"  ^  MOTION  was  made  to  have  the  demises  of  H.  Roseboom, 
jectment,  may  and  of  Several  other  lessors  of  the  plaintiff  in  this  suit,  struck 
of  theTecia?a-  ^"^  ^^  ^^^  declaration,  on  affidavits  that  they  had  no  in- 
tion,  on  affida-  terest  whatever  in  the  premises,  having  alienated  all  their  right, 

in  the  premises.  Per  Curiam.  The  general  rule  is,  that  a  person  ought  not 
ruiJ^V^tllaTa  *^  ^^  made  a  lessor  in  ejectment,  who  has  no  subsisting  title 
lessor  in  efeci*  or  interest  in  the  premises.  (Jackson,  ex  dem.  Starr,  v.  Rich- 
hive  a°sfbsisu  ^^^^'  ^  Johns.  Rep.  483.)  The  exceptions  to  this  rule  must 
ing  title  or'hi-  depend  on  the  particular  circumstances  to  be  shown  to  the 

terest    in     the  court.  | 

under**Vpec?ai  Rulc  granted  without  costs. 

circumstances, 

the   court   will  {a)  Wide  Doe  ex  dem.  Marstonv.BuUer,  4,  WendeWs  Rep.  U9.  Jackson  9.  RandaU, 

permit  the  de-  6  Cow.  Rep.  168. 

mises  to  be  re-  qqq 

tained.  (a)  -^yo 
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ALB  AN  y, 

Matter  of  Esther  Gardestier  against  Spikemawt.  ^^^^^^J^ 

Matter  op 

A  PETITION  had  been  presented  by  E.  Gardenier,  widow,    Gardenier 
&c.,  to  the  surrogate  of  Columbia  county,  pursuant  to  the  act,    Spikeman. 
{Seas.  29.  c.  168.  s.  12,)  stating  the  sbisin  of  her  husband,  and 
praying  the  appointment  of  admeasurers  of  dower,  &c.     A  lieg^^j/^^f 
citation  was  issued  by  the  surrogate,  to  S.  the  appellant,  to  coon  from  the 
show  cause,  &c.     He  appeared,  and  denying  the  seisin  of  the  <»J<*^J  ***"  *  "^' 
husband,  pleaded  to  the  jarisdiction  of  the  surrogate,  which  ap^iltment  of 
plea  was  overruled,   and  admeasurers   of  dower  appointed,  admeasurers  of 
From  this  order  of  the  surrogate  an  appeal  was  made  to  this  the  act,  (sesa, 
court.  ^J'  168^^2 

Van  Buren,  foi  the  appellant.    He  cited  9  Johns.  Rep.  245.  488!i )  (a) 
E.  WUliams,  contra.  Uon  of^Se'act 

Per  Curiam.    The  appeal  in  this  case  must  be  quashed  as  ^v^es^an  appeal 
premature.     The  tenth  section  of  the  act  {Sess.  29.  c.  168  [2  only  aher  the 
Rev.  Stat.  488])  gives  the  appeal  to  the  party  aggrieved,  ©f "&e  aSmea* 
after  filing  the  report  of  the  admeasurers  of  dower ;  and  then  s«"»- 
the  question  of  seisin,  or  any  other  question  which  may  arise, 
may  be  tried  by  a  jury  on  a  feigned  issue,  or  in  some  other 
mode,  which  this  court  may  prescribe.         Appeal  quashed. 

(a)  Vide  Hyde  v.  Hyde,  4  WendeWs  Rep.  630     ' 
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INDEPENDENCE. 


D.  C.  Hopkins  against  P.  Hopkws. 

Where  the  THIS  was  an  action  ofr^Iemn.  It  was  commenced  by plaiwf, 
p^n'do^"  not  in  the  Westchester  Court  of  Common  Pleas,  and  removed  by 
set  forth  his  ti-  certiorari  into  this  court.  The  plaint  and  declaration,  in  the 
the'  ^'tate  ^of  court  below,  was  for  taking  and  detaining,  by  the  defendant, 
*»|?>ch  he  is  twcnty-four  sheep  and  eleven  lambs,  the  property  of  the  plain- 
wthat  he* was  tiff.  The  defendant  pleaded  non  cepit  and  three  avowries: 
hxtofuUywfsses'  \ .  An  avowry  of  the  taking  in  his  own  right,  and  as  bailiff  of 
cLc,  \c.  thi  James  Hopkins,  Thomas  Hopkins,  Job  Cocks  and  his  wife, 
avowry  is  bad.  and  Martf  Hopkins ;  because,  the  close  in  which,  &c.  was  a 
A  general  re-  close,  &,c.  and  was  the  soil  and  freehold  of  the  defendant  and 
plication  to  an  the  Said  JavMS,  Thomo^,  Job  and  his  wife,  'and  Mary,  of 
^wia^pr^ria,  which  they  wcrc  seised  as  tenants  in  common,  &c.  And  be- 
4.C.  is  bad  on  cause  the  said  sheep  and  lambs  were  then  and  there  eating  up 
special  demur-  ^j^^  grass,  &c.  and  doing  damage,  and  so  being  damage  fea- 
In  repiemn  saut,  he  avowed  the  taking  of  them  as  a  distress  for  such 
fendwit^%st1-  damage,  <fec.  with  a  verification,  praying  judgment  and  a  return 
fies  the  taking  of  the  shccp  and  lambs,  with  his  damages  and  costs,  &c.  2. 
as  *a*  distress  ^^  avowry  in  his  own  right,  because  the  close  in  which,  <fec. 
damage  feas-  was  a  Certain  close,  (fee,  and  that  the  defendant  and  the  said 
[  *  370  ]  James,  *  Thomas,  and  the  others,  were  seised  in  fee,  as  ten- 
ard,  the  plain-  ants  in  commou,  to  wit,  that  the  defendant  was  seised  in  fee 
tLtTh/avTw^  of  one  undivided  third  part  thereof,  and  the  others  of  two  un- 
ant,  after  mak-  divided  third  parts  thereof;  and  that  the  said  James  and  the 
aiLed  it"  so  as  Others  had  demised  the  said  two  third  parts,  &c.  to  the  defend- 
to  render 'him  a  ant,  for  onc  year,  &c.,  and  that  the  said  sheep  and  lambs  en- 
fSTas'  if  he  ^ered  the  said  close,  &c.  and  were  damage  feasant  in  the  said 
impounds  the  closc,  whcrcof  he  was  so  seized  in  fee  and  possessed,  &c.  and 
^ng^  Oie '  Ssl  that  he  took  them,  &c.  as  a  distress  for  such  damage,  &c. 
^«?»    jj>t*>out  with  a  verification,  praying  judgment  and  a  return  of  the  dis- 

u^^m^rf^'      («)  This  defect  will  not  be  cured  by  the  plaintiff's  pleading  over  and  a  verdict.   Bain 
}y  assessed  by  ^^  Clark,  post.  ^4,,  f  5 
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treiss.     3.  An  avowry  of  the  taking  of  the  said  sheep,  &c.  new-york, 

because  he  was  lawfully  possessed  of  tjie  said  close,  and  the  October,  I813* 

said  sheep  were  damage  feasant,  &c.  with  a  verification,  &c.  ^^"hotkuIT^ 

praying  judgment  and  a  return,  &c.  v. 

The  plaintiff  replied  to  the  first  avowry:  1.  That  by  reason  ^^^" 
of  any  thing  in  the  said  ^r«^  avowry,  &c.  the  defendant  ought  the  /« 


Hopkins; 


^encemew 


not  in  hia  own  right,  nor  as  bailifi*,  &c.  to  avow,  &c.,  because  «r*,  according 
the  defendant  took  the  said  sheep,  &c.  of  his  own  wrong,  and  oV***thc'**^actI 
without  any  just  cause,  &c. ;  and  this  he  prayed  might  be  in-  {8es8.2Lc.i8. 
quired  of  by  the  country,  &c.     2.  Because^  that  after  the  tak-  Jiin  >  ^^^^r 
ing  of  the  said  sheep,  &c.  the  defendant  afterwards  drove  them  damages,  as  in 
to  a  public  pound,  before  he  had  made  application  to  the  ^Kf  ^^i^i! 
fence  viewers,  &c.  to  ascertain  and  appraise  the  damage,  &c.  ing. 
and  before  the  damages  were  ascertained  and  certified  by  the 
fence  viewers,  with  the  fees,  (fee.  as  by  the  "  act  relative  to  the 
duties  and  privileges  of  towns"  he  was  required  to  do;  where- 
by the  defendant  was  a  trespasser  from  the  beginning,  &c.  ; 
whereupon  he  prayed  judgment,  &c.     3.  Because,  &c.  that 
after  the  taking  the  said  sheep  and  lambs,  &c.  the  defendant 
afterwards  converted  and  disposed  of  the  same  to  his  own  use, 
and  thereby  became  a  trespasser  ab  iniiio,  wherefore  he  prayed 
judgment. 

To  the  second  and  third  avowries  the  plaintiff,  in  like  man- 
ner, in  his  replication,  gave  three  several  answers,  as  above 
stfited  in  reply  to  the  first  avowry.  To  each  of  these  r^lica- 
tions  there  W£^  a  general  demurrer,  and  joinder.. 

P.  A.  Jay,  in  support  of  the  demurrers.     1.  The  plea  of  de 
injuria  propria  absque  tali  causa,  fyfi.  is  bad  in  replevin, 
though  it  maybe  good  in  trespass.     In  Jones  v.  KUchin,i  hBos.^PuU, 
Eyre,  Ch.  J.  on  the  authority  of  Crogate's  Case,t  held  such  '^^1  sco  66  b 
a   plea  clearly  bad.     The   rule  is  so  laid  down  by  Sergeant      $  2  hound, 
Williams,^  and  by  C««y.||  ^'I'chu  n 

*2.  That  the  defendant  impounded  the  sheep,  before  ap-  16I— 56(5.  * 
plying  to   the /enc6  viewers  to  have  the  damage  assessed,       [*371] 
being  a  mere  nonfeasance,  could  not  make  him  a  trespasser 
ab  initio.'^  iTBut  8««  fl»^ 

3.  The  plaintiff  in  replevin  cannot  make  the  defend€uit  a  jof^'  ^Rep, 
trespasser  a&  initio.  In  none  of  the  books  can  such  a  plea  in  691. 
replevin  be  found ;  though  there  may  be  such  a  plea  in  tres- 
fmss.  If  the  plaintiff  means  to  take  advantage  of  the  wrong 
or  misconduct  of  the  defendant,  so  as  to  render  him  a  tres- 
passer ab  initio,  he  ought  to  bring  an  action  of  trespass.  If 
in  the  lapse  of  centuries,  no  such  plea  in  replevin  is  to  be 
found,  it  furnishes  a  strong  argument  against  it.  It  is  true 
Chitty  says,  "  it  would  seem  that  in  the  case  of  a  distress 
damage  feasant,  the  plaintiff  ought  to  pletid  in  bar  that  the 
avotoant,  after  making  the  distress,  used  the  cattle,  or  other- 
wise became  a  trespasser  ab  inUio,^^  But  he  cites  Comyns' 
Digest,  (tit.  Pleader,  3  K.  20,)  with  a  quare ;  and  the  au- 
ti  thority  cited  by  Comyns  from  Lutwyche,  (1423,)  will  be  found 

h  tn  hiiVA  hppn  nn  nr.tinn  of  IrRsnAss  «)t  fat  nrmist. 


to  have  been  an  action  of  trespass  vi  et  armis. 
The  action  of  replevin  is  very  different  from  an  action  of 

301 


371  CASES  IN  THE  SUPREME  COURT 

NEW- YORK,  trespass;  I.  Replevin  in  o. proceeding  in  rem;  2.  Both  parties 

October,  1813.  j^  |jj^  action  are  actors ;  3.  It  is  founded  on  right ^^  whereas 

^^"^^^^^^  trespass  is  for  a  wrong.     In  replevin,  the  plaintiff  does  not 

y-  recover  vindictive  damages ;  the  tort  is  waived,  and  no  dam* 

ages  are  claimed  on  the  ground  of  a  tort.     If  the  party  mak- 

Td^^^  lis!  *"S  ^he  distress  has  been  guilty  of  an  abuse  which  renders 

HobAQ.   Cro,  him  a  tortfeasor^  or  trespasser  ab  initio ^  the  proper  remedy 

B^L  m,'  90  ^®  ^^  action  of  trespass  grounded  upon  the  tort. 

Vin.'  Ab.'  500.      Again,  the  count  is  bad  in  not  stating  the  place  where  the 

^  '^M  ^.  9-  ^^^P  ^^^^  taken,  as  well  as  the  town,X 

Hob,  16.  Wells,  contra.     The  Jlr«^  and  third  avowries  are  clearly  bad. 

It  is  not  enough  to  say  that  the  close  was  the  soil  and  freehold 

of  the   defendant  and   others,  of  which  they  were  seised  as 

tenants   in  common  ;  but  the  defendant  must  say  of  what  e&- 

p/*  3*Tc  ^i  **^®  ^^  ^^  seised,^  as  in  the  second  avowry.     The  third  avowry 

Lvtw.  1232.    '  States  no  title  whatever  in  the  avowant ,  but  a  mere  possession ; 

and  in  replevin  you  cannot  justify  on  possession  alone. 

As  to  the  replication  de  injuria  propria,  fyc,  it  may  be  bad 
on  special  demurrer ;  but  on  a  general  demurrer  it  is  good. 
A  defect  of  a  traverse  in  matter  of  form  only,  is  aided  upon  a 
pf  ^^  ^)  g^D^^^l  demurrer,  and  would  be  cured  by  a  verdict.  || 
{G'.n.)5John8,  *The  only  question  of  any  importance  is,  whether  the 
Lmu  V  Lee  plaintiff  cannot  in  replevin,  as  well  as  in  trespass,  avail  him- 
and Ruggies.^^  Self  of  the  acts  of  the  party  which  make  him  a  trespasser  ab 
[*372]      initio. 

ir  2    Johns.      In  Prfltt  V.  Peirie,1i  the  court  said  that  cattle  taken  dam- 
Rep.  G91.         age  feasant  could  not  be  impounded,  under  the  act,  before  the 
damage  had  been  ascertained  by  the  fence  viewers. 

Again,  in  the  third  replication  it  is  alleged  that  the  defend- 
ant converted  and  disposed  of  the  sheep,  &c.  to  his  own  use. 
Now,  it  will  not  be  pretended  but  that  both  these  acts,  if  re- 
plied in  an  action  of  trespass,  would  make  the  defendant  a 
trespasser  ab  initio.  The  wrong  is  the  same  in  replevin  as 
in  trespass,  and  the  redress  may  as  well  be  afforded  in  one 
tt  7  Johns,  action  as  in  the  other.  In  Panghum  v.  Patridge,W  it  was 
Rq>.140.  decided  that  rcptetnn  lies  for  any  tortious  or  unlawful  taking 
of  goods.  Then  why  make  any  distinction  in  the  pleadings, 
in  this  respect,  between  replevin  and  trespassl  The  reason 
equally  applies  to  both.  Why  then,  send  the  party  to  ano- 
ther action  in  order  to  recover  his  damages.  Both  Comyns 
and  Chiity  are  of  opinion  that  such  a  plea  is  good  in  r^levin; 
and  there  is  no  authority  against  them.  The  court,  then,  in 
the  absence  of  any  express  authority  to  show  this  to  be  a  bad 
plea,  will  decide  on  the  reason  of  the  case,  and  support  this 
replication. 

Kent,  Ch.  J.  delivered  the  opinion  of  the  court.  The  de- 
fendant avows  the  taking  of  the  beasts  damage  feasant.  He 
does  this  in  three  several  avowries,  and  the  last  of  them  is 
clearly  bad,  because  the  avowant  does  not  set  forth  his  title,  or 
allege  the  estate  of  which  he  was  seised.  He  avows  only  that 
he  was  lawftdhf  possessed  of  the  close,  and  this  was  not 
enough  by  the  rules  of  the  common  law ;  and  as  we  have  no 
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statute  altering  the  rule  of  pleading  in  this  respect,  the  rule  new- York, 
still  prevails,  and  so  it  was  declared  by  this  court  in  Harrison  October,  1813. 
V.  M'Mosh.     (6  Johns.  Rep,  380.)  ^^^^^^^^ 

The  general  replication  to  the  avownes  de  injuria  sua,  Sfc.  v. 

would  have  been  bad  on  special  demurrer,  according  to  the  Hofkim 
cases  of  Lyttle  v.  Lee  ^  RuggleSy  (5  Johns.  Rep.  112,)  and 
Jones  V.  Kitchin.  (1  Bos.  fy  Pull.  76.)  But  the  merits  of 
this  case  do  not  turn  upon  the  technical  objections  to  the  last 
avowry,  or  to  the  general  replication.  The  special  replications 
disclose  matter  which,  according  to  the  cases  of  Pratt  v.  Pefrfe,f  +  Iqi*^**^* 
and  of  Sackrider  v.  M^Donald,X  renders  the  avowant  a  tres-  xAnte]^s&. 
passer  db  initio,  and  entitles  the  plaintiff  to  his  damages  for  the 
original  taking.  *The  action  of  replevin-  is  grounded  on  a  [  *373  1 
tortious  taking,  and  it  sounds  in  damages  like  an  action  of 
trespass,  to  which  it  is  extremely  analogous  if  the  sheriff  has 
already  made  a  return,  and  the  plaintiff  goes  only  for  damages 
for  the  caption.  It  is  a  point  assumed  in  many  of  the  books, 
{Com.  Dig.  tit.  Pleader,  3  K.  20.  1  Chitt.  Plead.  562,)  and 
nowhere  denied,  that  the  plaintiff  may  plead  in  bar  to  the 
avowry  that  the  avowant  so  abused  the  distress  as  to  render 
himself  a  trespasser  from  the  beginning.  There  is  no  reason  why 
the  general  principle  should  not  apply  to  this  action  as  well  as  to 
trespass,  that  where  a  person  acts  under  an  authority  or  license 
given  by  law,  and  abuses  it,  he  shall  be  deemed  a  trespasser 
ab  initio.  The  party  recovers  his  damages  in  this  action  *as 
well  as  in  trespass,  and  the  law  would  be  inconsistent  in  hold- 
mg,  in  the  action  of  replevin,  that  the  original  taking  was 
valid,  notwithstanding  any  subsequent  abuse,  and  awarding  a 
return,  and  yet  in  the  action  of  trespass,  to  punish  the  party 
for  the  first  taking.  There  is  no  color  for  such  a  distinction  in 
The  Six  Carpenters^  Case,  (8  Co.  146,)  where  all  the  law  on 
the  subject  is  fully  discussed  and  clearly  expounded.  It  is 
there  declared,  that  if  "  the  owner  who  distraineth  for  dam- 
age feasant  doth  work  or  kill  the  distress,  the  law  will  adjudge 
that  he  entered  for  that  purpose,  and  because  the  act  which 
doth  demonstrate  the  same  is  a  trespass,  he  shall  be  a  trespass- 
er ab  initio.^^  But  the  court  proceed  to  state  and  illustrate 
the  cases  in  which  the  party  is  not  to  be  adjudged  a  trespasser 
ab  initio;  as  if  a  man  take  cattle  damage  feasant,  and-  the 
other  tender  sufficient  amends,  and  he  refiises  to  deKver  them 
back,  if  he  sue  a  replevin,  he  shall  recover  damages  only  for 
the  detention,  and  not  for  the  taking,  for  that  was  lawful. 
The  necessary  inference  from  the  language  of  the  case  is,  that 
in  the  first  instance  put,  the  person  taking  and  abusing  the 
beasts  would,  on  a  replevin,  be  deemed  a  trespasser  from  the 
beginning. 

The  plaintiff  IS,  consequently,  entitled  to  judgment  upon  the 
whole  record,  and  to  have  his  damages  assessed. 

Judgment  for  the  plaintiff. 
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NEW-YORK, 

^^^^^^^>J^  *Jacksojj^,  ex  dent.  Livingstojkt  and  others,  against 

Jacksoit  NeELY. 

V. 

NxELT.  THIS  was  an  action  of  ejectment  for  lot  No.  thirty-nine,  in 

Proof  that  a  ^^  ^^^'^  ^^  Homcr,  in  the  county  of  CourtlandL    The  lessors 
trunk  of  papers  of  the  plaintiff  are  the  heirs  of  Robert  C.  Livingston,  who  i 

b  ^  thf  °pos°8et  died  i»  August,  1796.    The  lot  was  originally  granted  to  John  \ 

sion    of     his  G.  Gvih,  a  soldicr  in  the  late  war. 

his*°d^ath  *WM  '^^^  plaintiff  gave  in  evidence  a  deed,  dated  the  5th  of  July, 
destroyed  by  1791,  froHi  John  G.  Guth  to  Robert  C,  Livingston,  for  the 
house^  *^**  was  '^*  ^  qucstion.  It  recited  a  power  of  attorney  from  Guth  to 
held  'sufficient  Leonard  Bleecker,  dated  the  23d  March,  1791,  authorizing 
foM**^to^entiUe  ^^^  empowering  Bleecker  to  sell  and  convey  the  lot,  and  was 
the  plaintiff  cxccuted  by  Blcecker  in  the  name  of  Guth,  as  his  attorney, 
claiming  under  j^jjj  acknowledged  bcforc  a  master  in  chancery.     Bleecker 

L.  lo  give  pa-  ,,  o  iiiii-i  1 

roi  evidence  of  sworc  that  he  executed  the  deed,  which  was  shown  to  him,  as 
^^^    *^*'!lf°*;!  the  deed  of  Guth,  whom  he  knew,  and  that  he  was  authorized 

and       contents  ,  ^        '  /»  i  • 

of  a  power  of  by  a  powcr  01  attorney  from  him. 

^G'^'ioh!'Xo  '^^^  widow  of  RobeH  C.  Livingston,  at  the  time  of  his 
had  executed  a  death,  among  other  things  in  the  house,  had  charge  of  a  trunk 
deed  by  virtue  ^f  papers  belons^ins  to  the  deceased.     She  occasionally  deliv- 

of  the    power,  i    *  i     °  i  •       i        t-      ,^rxm,      i 

in  the  name  of  crcd  papers  to  the  executors,  as  they  required.  In  1797,  she 
the^°  tcstimon**  ^^arried  Jflwi^^  Crawford,  who  died  in  1811.  In  1799,  the 
of^  JB.^^that^be  hoftsc  in  which  they  lived,  in  the  city  of  New -York,  was  de- 
deed"  and  that  ^^''^y®^  "^y  fi"*^?  ^^^  the  trunk  with  the  papers  remaining,  were, 
he  was  autho-  at  the  Same  time,  consumed ;  but  whether  the  letter  of  attorney 
"^'Iwtr  of^  ^*  recited  in  the  deed  from  Guth  ioR,  C.  Livingston  \va.s  among 
iomey  from  G.  the  papers  SO  destroyed  or  not,  did  not  appear.  It  was  not  among 
was^S^^uffi-  ^^^  papers  delivered  to  the  executors ;  nor  was  it  to  be  found 
cient  evidence  in  the  ofEcc  of  the  clerk  of  the  city  and  county  of  New -York, 
ofsu^ch^'^^weT  ^^  recorded   or  remaining  there.      The  deed  from  Guth  to 

*  Where  ^^  a  Livingston  was  deposited  with  the  clerk  of  the  city  and  coun-    ' 
f  titer  ^of^-  ty  oi  Albany,  the  29th  March,  1794. 

torney!^bf  vir-  The.  defendant  claimed  to  hold  under  Guth  by  two  convey- 
tue  of  wWch  ances,  the  one,  dated  the  6th  o(  November,  1806,  for  the  con- 
was*^made[*was  sidcration  of  eight  hundred  and  fifty  dollars,  describing  the 
tu2  t1i?°cierk  ^^  ^  ^^*  thirty-four;  and  the  other,  dated  the  23d  of  March, 
or  Albany^  Vc-  1807,  for  the  same  consideration,  describing  the  lot  by  No. 
cording  to  the  thirty-nine,  its  true  number :  this  deed  was  recorded  the  1 9th 

[  *  375  ]  *A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 

*^M  \Tr1'  ^^^^^  court,jon  a  case  containing  the  facts  above  stated, 
%tat'.  761,])  it  The  points  raised  for  the  consideration  of  the  court  were,  1 
vf^  held  \o.be  Whether  the  loss  of  the  power  was  so  proved  as  to  entitle  the 
JiccofThepow-  plaintiff  to  give  parol  testimony  of  its  existence  and  contents, 
€r,  by  means  and  whether  the  proof  given  was  sufEcient ;  2.  Whether  the 
to  a'subs7qulnt  Powcr  of  attorney,  if  in  existence,  could  have  been  used  in  ev- 
purchaser,  who  idcuce  in  this  case,  not  having  been  deposited  in  the  office  of 
fected'*"by^  h*  ^^^  ^^^^^  ^f  the  city  and  county  of  Albany,  under  Ihe  act  of 
as  if  the  pow-  the  8th  o{  January,  1794.     (Sess.  17.  c.  44.) 

er     itself    had  cr?  v  / 

been   also    de-  («)  Jackson  v.  Bawen,  6  Cow,  Rep.  141.     Niskayuna  v.  Albany,  2  JBnd.  637. 

posited,  (a)  304 
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Benson^  for  the  plaintiff.  1.  In  Livingston  v.  Rogers, \  new-york, 
parol  evidence  was  admitted  of  the  contents  of  a  power  of  at-  ^^^^^^^'^  ^^^^ 
torney,  which  the  attorney  swore  he  had  put  in  a  chest,  and 
had  diligently  searched  for,  but  could  not  find,  and  believed 
that  he  had  destroyed  it  as  a  useless  paper ;  and  the  Court  of 
Errors  decided  that  the  evidence  was  sufficient.  How  far  it 
was  correct  to  permit  the  attorney  himself,  to  whom  the  power 
was  given  in  that  case,  to  say  that  he  had  destroyed  it  as  a 
useless  paper,  and  on  that  evidence  only  of  its  existence  and 
loss,  to  admit  parol  proof  of  its  contents,  might  have  been  ques- 
tionable ;  but  the  reasoning  of  a  majority  of  the  court,  in  that 
case,  showed  that  great  liberality  and  indulgence  was  to  be  al- 
lowed, in  admitting  excuses  for  the  non-production  of  deeds  on 
the  ground  of  their  destruction  and  loss.  The  evidence  in  the 
present  case  is  stronger  and  more  satisfactory. 

2.  The  act  of  the  8th  of  January,  1794,  for  registering  deeds 
and  conveyances  relating  to  the  military  bounty  lands,  does  not 
speak  of  powers  of  attorney,  but  only  of  deeds  and  convey- 
ances. But  does  the  defendant  appear  before  the  court  as  a 
bona  fide  purchaser?  For  it  is  only  in  favor  of  such  that  the 
law  avoids  the  prior  conveyance.  Good  faith  implies  an  entire 
and  utter  ignorance  of  all  prior  deeds  or  conveyances.  As  the 
deed  from  Guth  to  Livingston  was  deposited  in  the  office  of 
the  clerk  oi  Albany,  in  1794,  can  the  defendant  be  presumed 
ignorant  of  it  ? 

E,  Williams,  contra.  There  was  not  proper  or  sufficient 
evidence  of  the  existence  of  the  power  of  attorney.  Instead  of 
the  person  who  executed  the  deed,  as  the  attorney  of  Guth,  the 
subscribing  witnesses  to  the  deed  ought  to  have  been  produced. 
Nor  was  there  sufficient  evidence  of  the  loss  of  the  power  of 
*attorney.  It  does  not  appear  that  it  was  in  the  trunk  of  pa- 
pers which  was  destroyed,  or  that  it  was  in  possession  of  Liv- 
ingston,  or  his  widow.  The  law  placed  it  in  the  office  of  the 
clerk  of  the  county  of  Albany,  and  afterwards  in  the  office  of 
the  clerk  of  the  county  of  Onondaga,  and  in  neither  of  those 
places  has  search  been  made  for  the  instrument. 

That  it  was  indispensably  necessary  to  deposit  the  power  of 
attorney  as  well  as  the  deed,  is  manifest  from  the  language  and 
intent  of  the  act  of  1794.  The  object  of  the  act,  as  expressed 
in  the  preamble,  was  to  detect  and  defeat  frauds  in  relation  to 
the  military  bounty  lands.  To  fulfil  that  intention  it  was 
necessary  that  the  power  as  well  as  the  deed  should  be  depos- 
ited. The  power  being  a  writing  sealed  and  deUvered,  is  to  be 
considered  as  a  deed.  It  related  to  the  land  in  question,  and 
may  be  considered  as  part  of  the  sattie  conveyance. 

Mere  suspicion  of  notice  is  not  enough  to  fix  the  imputation 
of  fraud  on  a  purchaser.  There  must  be  clear  and  undoubted 
notice.^ 

Per  Curiam,  The  retention  of  a  trunk  of  papers  by  the 
widow  of  the  ancestor,  and  the  loss  of  that  trunk  together  with 
her  house  by  fire,  is  sufficient  to  entitle  the  plaintiff  to  go  into 
parol  proof  of  the  existence  and  conteuts  of  the  letter  of  attor- 
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NEW-YORK,  ney.     And  the  testimony  of  Bleeder  is  sufficient  evidence  of 
October,  1813.  ^jjc  existence  of  the  power,  and  of  bis  authority  under  it  to  ex- 
""""^[[^^l^^^)^  ecate  the  conveyance  to  the  ancestor  of  the  lessors.     A  jury, 
^  V.  upon  those  &cts,  would  have  been  warranted  to  have  found 

M'Call.      ^jJ^  conveyance  from  €fuihy  the  soldier,  duly  executed.     The 
only  remaining  point,  and  one  involved  in  the  other,  is,  whether 
the  letter  of  attorney  ought  not  to  have  been  deposited  at  Al- 
HRev.  Stat.  ^^^^Jfj  under  the  act  of  1794  ;t  for  a  neglect  in  complying  with 
761.  the  act  in  that  particular  would  operate  to  postpone  the  plain- 

tiff's title  to  that  of  the  defendant. 

This  point  it  is  unnecessary  to  decide ;  for  admitting  it  to 
have  been  requisite  to  deposit  the  letter  of  attorney  with  the 
conveyance,  yet  as  the  conveyance  was  duly  deposited,  and 
as  it  recited  the  letter  of  attorney,  by  virtue  of  which  the  con- 
veyance was  made,  the  subsequent  purchaser  had  notice  of  the 
power,  by  means  of  the  recital,  and  is  affected  equally  as  if  the 
power  itself  had  been  deposited. 

The  plaintiff  is,  accordingly,  entitled  to  judgment. 

Judgment  for  the  plaintiff. 


^'^'^  ]  *Jackson,  ex  dem.  M'Donald,  against  M'Cali.. 

PAfoi  decia-  THIS  was  an  action  of  ejectment,  brought  to  recover  part 
confessions  *of  ^^  ^^^  hundred  acres  of  land  in  Hebron,  in  the  county  of 
a  person  in  pos-  Washington,  The  cause  was  tried  before  Mr.  Justice  Yates, 
^irihe^uue  ^^  t^^  Washington  circuit,  in  June,  1812. 
boundary  line  The  plaintiff  gavc  in  evidence  an  exemplification  of  an  act 
andThe"iand*'o?  ^^  ^^^  legislature,  entitled  «  An  act  for  the  relief  of  Daniel 
another,  are  ad-  M^DonoM,^^  passod  the  17th  February,  1810,  by  which  "all 
dence-^  and  ^^^  '^g^^^j  ^^^  ^^^  interest  of  the  people  of  the  state,  in  and  to 
where 'the  land  a  Certain  lot  of  land  heretofore  allotted  by  the  council  of  the 
has^been*he?d  '*^®  province,  now  State  of  New-York,  to  one  John  Provoost, 
and  occupied  situate  in  the  town  of  Hebron,  in  the  county  of  Washington, 
for  41  years  up  containing  two  hundred  acres  of  land  and  the  usual  allowance 

to    such     DOUn-    i»        J  '     t  ■«•  1  n      1         ^  "iii->-i 

dary  line,  it  lor  highways,  according  to  the  survey  of  the  lot  made  the  2d 
tarbed!'*^**'*"  November,  1764,  by  virtue  of  an  order  of  the  council  of  the 
Where  M.  then  provinco  of  Jyew-York,  remaining  on  file  in  the  oflice  of 
^on  of  ^Tand  ^^^  surveyor-gcncral  of  the  state,  is,  and  the  same  is  hereby 
and  his  son  and  declared  to  be  vested  in  the  said  Daniel  McDonald,  his  heirs 
ceedeV^^  *the  ^^^  assigns  forevcr."  The  plaintiff  also  produced  a  sworn  copy 
possession,  and  of  the  survcy,  dated  2d  November,  1764,  and  another  copy  of 
SS'uXlurbid  ^^^  ^^^^^  ^^^^^  council,  dated  8th  February,  1764,  both  refer- 
possession  of  it  fod  to  in  the  act. 

^^e'ars**^^^*  wis  "^^^  plaintiff,  for  the  purpose  of  locating  the  premises  in 
heiTthai  a  pur-  question,  gavo  in  evidence,  1.  A  sworn  copy  of  a  patent  gran t- 
uiie^^b  ""the  an!  ®^  ^^  ^^^  Reverend  Harry  Munro,  dated  the  23d  August, 
cestor^  might  1764,  for  2,000  acres  of  land,  "  beginning  at  the  S.  E.  corner 
Md  ^'^*"where  ^^*  ^^^^  ^^  26,000  acres  lately  granted  to  WiUiafn  Cockroft 

there    was    au  SUld  OthcrS,"  &C, 

coMcii°of  the      ^'  ^  sworn  copy  of  a  patent  to  Oeorge  Sckunda,  dated  23d 

colony  of  iV^io-  oOO 
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August,  1764,  beginning  al  the  east  bounds  of  a  tract  granted  new-york, 
to  fViUiam  Cockroft  and  others,  &c  October^^ 

3.  A  sworn  copy  of  a  patent  for  two  hundred  acres  of  land      jacksoh 
to  George  Brimner  and  others,  dated  13th  February,  1767,  v. 
beginning,  &c 

4.  A  sworn  copy  of  a  grant  of  eight  hundred  acres  of  land  York,  in  1764. 
to  Jac(A  Herber  and  others,  dated  .13th  February,  1767,  be-  ^^i  ^  »"'ve\ 
ginning,  &,c.  allotted  to  J.  P. 

5.  A  sworn  copy  of  a  grant  of  two  hundred  acres  of  land  to  «n<J  »  «"rvey 
John  M'Plieraon,  dated  7th  May,  1767,  beginning,  &c.  Souffh  do.  pal 

6.  A  sworn  copy  of  a  survey  of  the  premises  in  question,  tent  could  b« 
dated  2d  November,  1764,  whereby  the  premises  are  surveyed  ^"3,  it°  Jaj 
for  John  ^Provoost,  beginning  at  the  S.  W.  corner  of  a  tract  of  [  *  378  ] 
land  surveyed  for  John  M^Pherson,  and  running  thence,  &c.  ^^^^  that  a  pa- 

7.  A  sworn  copy  of  a  grant  to  John  M^Kenzie,  for  two  an"d  'a  deed 
hundred  acres  of  land,  dated  6th  June,  1761,  beginning  at  the  fro™  Jiimto  the 
S.  W.  corner  of  a  tract  of  land,  surveyed  for  John  Provoost,  b2*^**presumed 

^C.  ^^^  the  sake  of 

The  plaintiff  then  produced  George  Webster,  a  surveyor,  pSsterswn.  (1^* 
and  a  map  of  a  survey  nmde  by  him  of  the  above-mentioned 
tracts,  by  which  it  appeared  that  the  premises  in  question  were 
included  in  the  lot  surveyed  for  John  Provoost,  ^c. 

It  was  admitted  that  the  defendant  was  in  possession  of  the 
ectst  half  of  the  lot  of  two  hundred  acres  granted  to  John 
M  ^Pherson,  including  the  premises  in  question.  A  witness  for 
the  defendant  testified,  that  he  was  acquainted  with  the  lot  of 
land  granted  to  M^Pherson  forty-one  years  ago,  and  has  ever 
since  been  in  possession  of  the  west  half  of  the  hit ;  that  when 
he  first  took  possession  it  was  wild  and  uncultivated,  and  he 
found  at  the  S.  E.  corner  of  the  lot  a  stake  and  stones,  from 
which  proceeded  west  a  line  of  old  niarked  trees,  which  he  fol- 
lowed to  the  east  bounds  of  Munro^s  patent,  where  he  found 
the  S.  W.  corner,  and  had  always  considered  that  line  as  the 
true  division  line  between  that  lot  and  the  adjoining  lot  on  the 
south,  called  John  ProvoosVs  lot,  and  that  he  cleared  and  held 
possession  on  the  M  ^Phereon  lot  accordingly.  John  M  Don- 
aid,  deceased,  the  £ither  of  the  lessor  of  the  plaintiff,  occupied 
and  claimed  to  own  the  south  lot  {M^ Pherson^s)  about  eigh- 
teen years  ago,  and  always  held  to  the  said  division  line,  and 
made  a  division  fence  on  that  line,  which  still  remains.  John 
McDonald  died  in  possession  of  the  south  lot,  and  the  lessor 
took  possession  of  it,  after  his  Other's  death,  and  has  ever  since 
continued  in  possession.  On  his  cross-examination,  the  wit- 
ness said  that  the  division  line  described  by  him  included  the 
premises  in  question  in  the  north  lot 

Anoth^  witness  for  the  defendant  testified  that  in  the  year 
1777,  he  went  into  possession  of  the  Provoost  lot,  and  the  year 
after  took  the  M  ^Pherson  lot  on  shares  iinder  one  Fish,  who 
held  it  under  Donald  Fisher.    That  he  knew  the  line  descrU>ed 

{a)  Vide  Slumber  v.  Jackam^^  WtmUIPa  Rep,  14.  Clapp  v.  Bromtu^um,  9  Cow 
Rep.  530.  Jackson  v.  Schauffcr,  7  Ibid.  187.  Jackson  v.  Lambf  End.  431.  Jackson  v. 
Moore f  6  Bnd.  706.  Jackson  v.  Miller,  Ibid.  751.  Jackson  v.  /Ctng*,  5  Ibid.  287.  Jack* 
son  V.  Frpsi,  Ibid.  346.    Niskayuna  v.  Albany,  %  Cow.  Rep.  637.  £ue,p.  338. 
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NEW- YORK,  by  the  other  witness,  and  that  the  S.  E.  corner  of  the  north  lot 
October,^8i3.  ^^g  j^  gtake  and  stones,  from  whence,  on  the  same  line,  was 
built  a  division  fence  of  about  sixty  rods,  the  residue  being 
woods  through  which  the  line  run,  designated  by  marked  trees 
to  the  S.  E.  corner  of  the  same  lot  described  by  the  other  wit- 
ness, in  Munra's  east  bounds,  to  a  tree  marked  on  three  sides. 
[*379]  That  John  McDonald,  *the  autumn  before  Burgoyne  came 
down,  (1776,)  said  that  the  line  described  by  the  witness  was 
the  true  division  line ;  that  the  land  was  surveyed  for  the  king's 
soldiers,  and  that  he  (M' Donald)  was  with  the  surveyor.  The 
lessor  of  the  plaintiff  had  built  a  stone  wall  on  part  of  the  said 
division  line. 

Another  witness  also  testified  that  John  McDonald,  the  les- 
sor's father,  told  him  that  the  line  described  by  the  two  other 
witnesses,  was  the  true  division  line  between  the  north  and 
south  lotsj  and  that  he  (McDonald)  was  with  the  king's  sur- 
veyor when  the  line  was  run.  The  evidence  as  to  the  confes- 
sions of  McDonald  was  objected  to,  but  the  objection  was 
overruled. 

Another  witness  testified  that  about  twenty-four  years  ago 
he  took  possession  of  the  east  half  of  the  north  lot  now  in  the 
defendant's  possession,  and  including  the  premises  in  question, 
under  title  from  John  IVilliams,  deceased,  and  after  being  in 
possession  for  about  five  years,  sold  to  one  Perry ^  and  that  he 
knew  the  division  line  to  be  as  described  by  the  other  wit- 
nesses. 

The  defendant  gave  in  evidence  a  deed  dated  22d  Jtine, 
1784,  from  Alexander  Webster  and  David  Hopkins,  commis- 
sioners of  forfeitures  for  the  eastern  district,  to  the  said  John 
Williams,  in  fee,  for  the  east  half  of  the  north  lot,  as  forfeited 
to  the  state  by  the  attainder  of  Donald  Fisher,  which  deed  was 
objected  to,  but  was  allowed  by  the  judge  to  be  read. 

The  plaintiff  gave  in  evidence  a  certificate  from  the  secretary 
of  state,  that  he  had  made  diligent  search  in  the  books  of  pa- 
tents to  reduced  officers,  from  the  year  1764  to  1775  inclusive, 
and  that  he  had  not  discovered  any  patent  recorded  for  a  grant 
of  land  to  Sergeant  John  Provoost,  who,  it  appeared  by  an 
order  of  the  council  dated  the  8th  February,  1764,  was  enti- 
tled to  a  grant  of  2,000  acres  of  land  as  a  bounty  for  military 
services. 

The  judge  charged  the  jury  that  the  declarations  of  John 
McDonald  were  evidence  of  the  fact  that  the  south  bounds  of 
the  M'Pherson  lot  were  run  by  government,  &c.  And  the 
jury  found  a  verdict  for  the  defendant. 

A  motion  ^vas  made  to  set  aside  the  verdict,  and  for  a  new 
trial;  1.  Because  the  judge  admitted  evidence  of  the  declara- 
tions of  John  McDonald,  who  was  not  in  possession  at  the  time 
he  made  them,  and  under  whom  the  lessor  of  the  plaintiff  did 
not  claim. 

2.  Because  the  charge  of  the  judge  and  the  verdict  were  . 
against  law  and  evidence. 

3.  Because  the  lessor  claims  under  the  people  of  the  state 
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*against  whom  there  can  be  no  adverse  possession  within  the  new- YORK, 
period  of  forty  years.  Octoiw^^ 

Orary  and   Van  Vechten,  for  the  plaintiff.     They  cited  1      jacksom 
Johns.  Rep.  156.     2  Cruise's  Dig.  558.     1  Rev.  Laws,  362.      ^,/- 
Runn.  on  Efect.  59.     Cro.  Eliz.  331. 

Skinner  and  Z.  R.  Shepherd,  contra. 

Per  Curiam.  The  presumption  is,  that  John  McDonald 
was  in  possession  of  the  Provoost  lot  when  he  made  the  con- 
fessions which  were  given  in  evidence  on  the  part  of  the  de- 
fendant. He  was  in  possession  eighteen  years  before  the  trial, 
occupying  and  claiming  the  lot  as  his  own.  How  much  earlier 
he  took  possession  does  not  appear ;  and  as  nothing  to  the 
contrary  appears,  the  jury  would  have  been  warranted  to  pre- 
sume that  he  was  in  possession  under  a  claim  of  title  as  early 
as  1776,  when  he  admitted  that  he  had  been  present  with  the 
surveyor  who  run  out  the  line  between  that  and  the  adjoining 
lot.  His  confessions  were,  therefore,  admissible  as  to  the  ori- 
ginal line,  and  he  repeatedly  said,  that  he  was  present  when  the 
line  was  run  out  by  the  king's  surveyors,  and  the  line  set  up 
by  the  defendant  is  the  line  he  referred  to.  This  John  M  '- 
Donald  died  in  possession,  and  the  lessor  of  the  plaintiff  suc- 
ceeded, as  his  son  and  heir,  to  the  possession  of  the  Provoost 
lot,  and  in  which  he  has  since  continued.  We  are,  then,  to 
conclude  that  the  father  purchased  the  Provoost  title  at  an 
early  day,  and  from  the  fact  of  the  order  of  the  council,  and 
the  original  survey  by  government  in  1764,  and  the  recognition 
of  it  in  the  patent  to  M'Kenzie  in  1765,  and  the  continual  and 
undisturbed  possession  by  the  family  of  the  lessor,  a  patent  to 
Provoost,  and  a  deed  from  him  to  the  elder  McDonald  might 
even  have  been  presumed  for  the  sake  of  quieting  the  posses- 
sion. (3  Johns.  Cas.  118.)  In  the  case  of  The  Mayor  of 
Hull  V.  Homer,  (Cowp.  102,)  Lord  Man^eld  held  that  a 
grant  or  charter  from  the  crown,  which  ought  to  be  by  matter 
-  of  record,  might,  under  circumstances,  be  presumed,  though 
within  time  of  legal  memory.  The  fact  in  such  a  case  is  pre- 
sumed for  the  purpose,  and  from  a  principle  of  quieting  the 
possession,  and  not  because  the  court  really  think  a  grant  has 
been  made.  The  act  of  the  legislature  under  which  the  lessor 
shows  a  legal  title,  without  the  aid  of  presumption,  is  nothing 
more  than  a  release  or  quit-claim  from  the  people  of  this  state 
for  their  remaining  right  *(if  they  had  any)  to  the  Provoost  [  *  381  ] 
lot ;  and  that  statute  never  meant  to  vest  in  M  'Donald  greater 
rights  than  he  would  have  had  if  the  patent  to  Provoost  had 
been  on  record. 

The  confessions  of  M'Donald  are,  then,  conclusive  upon 
the  lessor  of  the  plaintiff,  and  when  we  add  to  this  that  the 
Provoost  and  M'Pherson  lots  have  been  held  and  occupied, 
^ftw  forty-one  years  previous  to  the  trial,  to  the  line  set  up  by 
the  defendant,  and  that  the  occupants  on  both  sides,  and  espe- 
cially the  ancestor  of  the  plaintiff,  and  the  plaintiff  himself,  by 
his  act  in  building  a  stone  wall  on  that  line,  have  recognised 
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NEW-YORK,  that  as  the  true  line,  the  opinion  of  the  judge  at  the  trial  wa« 
October,  1813.  correct,  and  that  line  ought  not  now  to  he  disturbed. 
^^■^][^^^^]J^      Motion  on  the  part  of  the  plaintiff  to  set  aside  the  verdict 
denied.  Motion  denied. 


Pratt. 


Jackson,  ex  dem.  Martin  and  others,  against  Pratt. 

waT^'^vtriiJc'^  THIS  was  an  action  of  ejectment  for  lot  No.  thirtjr-fiaw,  in 
between  '  "he  Whitehall,  in  Washington  county.  The  cause  was  tried  at. 
fn the^ud'mrnl  ^^^  Washington  circuit,  before  Mr.  Justice  Yates,  in  June, 

ToW,  o{  ihe  total   1812. 

m™°"r  it^'^was  '*  ^^^  admitted  that  the  lessors  of  the  plaintiff  were  heirs  al 
held  not  to  be  law  of  Moses  Martin,  deceased  ;  and  that  by  an  act  of  the  le^ 
daiseof  tnr^  gislature,  {sess.  7.  c.  64,)  PkiUp  Skeene  and  Andrew  P, 
tose  auin^ru,  Skeene,  were  attainted  by  name  ;  and  the  act  of  attainder  was. 
being    onfy  a  read  in  evidence. 

^lon^^^nd^  no  Mary  Burrows  testified,  that  her  husband,  Jeremiah  Bur* 
^^d  **^  Th^  rows,  deceased,  in  his  life-time,  resided  at  Whitehall,  and,  in 
reciS^^of  the  December,  1784,  purchased  lot  No.  thirty-four,  in  Skeene'S' 
execution  in  a  patent,  of  Alexander  Waster,  commissioner  of  forfeitures  for 
fs' not  neces^sa-  the  castcfn  district,  for  the  consideration  of  one  hundred  and 
rj ,  and  a  inis-  eighty  pouuds,  and  received  a  deed  from  the  commissioaer,  ex- 
ance  in  theTe^  ccuted  by  him ;  that  her  husband  died  nine  j^earsago,  and  that 
I  *  382  I  dee  1  with  other  deeds  were  lefl  in  her  possession,  and  she  *kept 
[j'^'j'snotma-  them  lockcd  up,  until  about  two  years  ago,  when  the  lock  of 
ifo't'^  Effect  the  the  chest,  in  which  they  wore  kept,  got  broken ;  that  she  went 
validity  of  the  from  homc  leaving  the  chest  in  that  situation,  and  after  her 
as^here^was^af  Tcturn,  having  occasiou  to  look  into  the  chest,  she  discovered 
suffici"°t  *°*^  ^^^^  ^^^^  ^^^  '^^  ■^^'  thirty-four  and  one  other  deed  were 
ihori^y"to  the  missing,  and  though  she  had  made  diligent  search  for  them  she 
r-nuh  *°ai^^"  ^^^  ^^^^  unablc  to  find  them,  and  verily  believed  they  were  lost. 
rail     es  e.      Another  witncss  testified  that  he  was  present  when  the  deed 

Aj^?«<i  fro?>  was  executed  by  Webster  to  Burrows  for  four  hundred  acre» 
far"  under°^?ts  ^f  '^^d,  being  lot  No.  thirty-four  in  Whitehtdl,  and  saw  the 
corporate  seal,  deed  af^crwards  in  possession  of  Burrows;  and  believed  that 
hl'^ihe'' ^Tame  -^^hn  WHUams,  deceased,  and  Moses  Martin,  also  deceased, 
manner  as  other  were  witucsses  to  the  deed* 

ill?  anSnstitu-  The  plaintifT  then  gave  in  evidence  an  exemplification  of  s 
ijo'.iofsuchno.  judgment  in  this  court,  docketed  the  23d  September,  1786, 
searwiii  prove  agaiust  JcremtoA  Burrows,  in  fevor  of  JO.  and  L.  Van  Ant^ 
^'*^'wh  "^^^^     The  judgment  was  for  fifly-six  pounds  nine  shillingsi 

f^ossossion  had  damages,  assessed  on  a  writ  of  inquiry,  and  ten  pounds  four 
bt.i'  taken  un-  shillings  nine  pence  costs  of  increase,  (making  in  the  whole 
^n^e,\or"*any  s>xty-six  pouuds  fourteen  shillings  three  pence,)  and  in  the 
fm^rest  paid,  entry  on  the  roH,  the  damages  were  stated  to  amount  in  the 
to  enforce  ufo?  ^^olc  to  sixty-six  pouuds  thirteen  shillings  three  pence.     The 

years,  it  was  fii  /&.  produccd  was  for  sixty-six  pounds  fourteen  shilliugs  three 

Id  not  to  be  •^^^^    ^„  ,.rk:^k  ,.«v«  ^ i^-«^J  ♦u^ ♦ r*! ^^i ixr  *l_i.-i 


19. 
held 


subsisting  P^nce,  on  which  wbs  endorsed  the  return  of  the  sheriff,  that  he 

outstanding   U-       (a)  Vide  Jackson  v.  Pag^y  4  JVendeU's  lUp.  686.   Jackson  v.  Jones.  9  Cow,  Rep.  19% 
tie,  and  that  a  Jackson  v,  Bowen,  7  Cow.  Rep.  13, 

jury  might  pre-       IbySchauber  v.  Jackson,  2  Wendell's  Rep.  28.    Jackson  v.  Lyon,  9  Cow.  Rep.  664 
sume  It    satis-  3  mi€a/.i2€p.  22-4.  230,  note.    Jackson  v.  Schauber,!  Cow.  Rep.  ISl. 
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had  levied  on  the  property  of  Burrows  to  the  amount  of  twenty-  new-york, 
eight  pounds  eighteen  shiUings,  besides  fees,  ifec.  The  de-  October,  I8i3. 
fendant  objected  to  the  execution  as  evidence,  on  account  of  ^^^I^^^^I^ 
the  variance  between  it  and  the  judgment,  as  to  the  amount  v. 

of  damages,  but  the  objection  was  overruled.  Pbatt. 

The  plaintiff  then  gave  in  evidence  a  deed  executed  by  the      a  stranger, 
sheriff  of  Washington  county,  dated  26th  June^  1787,  for  lot  not     claiming 
No.  thirty-four,  including  the  premises  in  question,  to  Moses  ^l'  *cwmot 
Martin,  as  the  highest  bidder,  for  thirty-six  pounds,  which  re-  set  it  up  to  de- 
cited  an  execution  in  favor  of  D.  and  L.  Van  Antwerp  against  [fi*©.  ****  ^^^^ 
Jeremiah  Burrows^  for  sixty-six  pounds  fourteen  shillings  three 
pence  of  debt,  and  one  pound  fourteen  shillings  costs.     The 
defendant's  counsel  objected  to  the  deed  as  evidence,  on  the 
ground  of  its  being  dated  before  the  test  of  the  execution,  and 
because  of  the  variance  between  the  execution  recited,  and  the 
one  produced.     The  sheriff  was  called  as  a  witness,  and  ad- 
mitted, though  objected  to ;  he  testified  that  he  sold  the  four 
hundred  acres,  by  virtue  of  the  execution  produced,  and  the 
recital  of  the  one  pound  fourteen  shillings  costs,  was  for  his 
fees. 

The  defendant's  counsel  objected,  that  the  plaintiff  had  not 
shown  that  the  premises  in  question  belonged  to  P.  and  A. 
Skeene,  the  persons  attainted,  but  the  objection  was  overruled. 

Mary  Burrows  being  called  on  the  part  of  the  defendant, 
testified,  *that  about  thirteen  or  fourteen  years. ago,  her  husband  [  *  383  ] 
took  the  land  of  John  WiUiams  in  payment  of  a  debt,  who  said 
he  had  purchased  it  of  the  heirs  of  Martin.  Her  husband, 
after  the  purchase,  put  his  son  in  possession  of  it,  who,  after- 
wards, sold  it  to  one  WilbeTy  who  sold  it  to  the  defendant.  The 
defendant  offered  in  evidence  a  mortgage^  dated  the  22d  July, 
1772,  from  Philip  Sheens  to  the  "  Society  of  the  Hospital  in 
the  dty  of  New- York,  in  America,^^  to  secure  the  paynient 
of  two  hundred  and  sixty-three  pounds  seven  pence  half-penny, 
payable  with  interest  in  one  year  from  the  date,  and  covering 
the  whole  patent,  of  which  the  premises  in  question  are  a  part. 
This  mortgage  was  objected  to  on  the  ground  that  from  the 
length  of  time  since  it  was  executed,  it  was  to  be  presumed  te 
be  satisfied,  but  the  objection  was  overruled.  The  defendant 
next  offered  in  evidence  an  assignment  of  the  mortgage,  dated 
6th  July,  1792,  from  the  said  Society  to  John  Williams,  under 
their  corporate  seal,  but  the  plaintiff's  counsel  objected  to  its 
being  read  in  evidence,  as  there  was  no  evidence  of  the  society 
being  incorporated,  or  that  the  seal  affixed  to  the  assignment 
was  their  corporate  seal,  and  on  this  ground  it  was  rejected  by 
the  judge.  It  was  proved  that  the  defendant  had  been  in  the 
actual  occupation  of  the  premises  for  twenty-one  years. 

The  defendant  then  offered  in  evidence  a  deed,  dated  19th 
December,  1787,  from  Alexander  Webster,  commissioner  of 
forfeitures  for  the  eastern  district,  to  John  Williams,  deceased, 
for  the  equity  of  redemption  to  lot  No.  thirty-four,  as  forfeited 
by  the  attainder  of  P.  and  A»  Skeene,  which  was  objected  to, 
on  the  g  -ound  that  Williams  having  admitted  that  he  purchas- 
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NEW -YORK,  ed  from  the  lessors  of  the  plaintiff,  and  the  defendant  claiming  j 

October^is.  under  WilliamSy  he  was  bound  to  show  a  conveyance  from  the 
lessors ;  but  the  objection  was  overruled  by  the  judge,  and  the 
deed  read  in  evidence. 

It  was  proved  that  after  the  attainder  of  P.  and  A,  Skeene, 
the  different  persons  who  had  purchased  the  forfeited  lands 
covered  by  the  mortgage,  agreed  to  pay  their  estimated  pro- 
portions of  the  mortgage  to  the  New-York  hospital,  and  that 
several  of  them  paid  their  proportions  to  John  WUliams,  who 
then  held  the  mortgage ;  and  a  receipt  was  produced,  dated 
4th  May,  1793,  from  John  fViUiams  to  Lydia  Martin  and 
Aaron  Martin,  executors,  for  fifteen  pounds  nine  shillings  sev- 
en pence,  their  proportion  of  the  said  mortgage.  It  appeared, 
from  a  sworn  copy  of  the  repprt  of  sales  made  by  A.  Webster, 
commissioner  of  forfeitures,  under  the  act  of  the  I2ih  May, 
1784,  returned  into  the  office  of  the  surveyor-general,  in  pur- 
[  *  384  ]  suance  of  *the  act  of  21  st  March,  1788,  that  lot  No.  thirty-four 
containing  four  hundred  acres  of  land,  forfeited  by  the  attainder 
of  P.  and  A,  Skeene,  was  sold  to  Jeremiah  Burroios,  for  one 
hundred  and  eighty  pounds ;  and  it  was  proved  that  the  orig- 
inal return  on  file  was  in  the  hand-writing  of  John  WiUiams. 
In  the  record  of  the  abstract  from  a  book  kept  by  the  clerk  of 
the  Common  Pleas  of  the  county  of  Washington,  containing 
the  abstracts  of  the  sales  by  the  commissioners  of  forfeitures, 
John  Williams  was  returned  as  the  purchaser  of  lot  No.  34,  on 
the  day  of  ,  for  the  sum  of  one  hundred  and  eighty 

pounds.  In  the  record  of  the  return  in  the  clerk's  office,  there 
appeared  to  be  an  erasure ;  and  the  plaintiff's  counsel  objected 
to  its  being  read  on  that  ground,  but  the  judge  overruled  the 
objection. 

A  verdict  was  found  for  the  plaintiff,  by  consent,  subject  to 
the  opinion  of  the  court  on  a  case  containing  the  above  facts. 

Crary  and  Rttssell,  for  the  plaintiff.  It  will  be  objected  that 
the  deed  from  the  sheriff  was  dated  before  the  execution,  but 
on  examination,  it  will  be  found  not  to  be  the  fact.  A  mistake 
by  the  sheriff  in  reciting  the  execution  will  not  vitiate  the  deed. 
The  recital  of  the  execution  made  no  part  of  the  title,  and  was 
unnecessary.     The  sheriff  need  not  set  forth  the  authority  by 

ilJohns.Cas.   which  hc  Sclls.f 

m  ^^Caines^      The  first  section  of  the  act  of  the  12th  May,  1784,  empowers 


Cwi.     *  Dig.  the  commissioners  of  forfeitures  to  sell  all  estates,  &c.  forfeited, 

Poiar,   (C.  i) 
S     Com,    Dig. 


%^'  <^jrjf )  and  their  deeds  are  declared  to  operate  as  a  warranty  on  the 
FaU,^^..t)^'  part  of  the  people  to  the  purchasers,  against  all  charges  and 
encumbrances  whatsoever. 

The  variance  between  the  judgment  roll  and  execution,  is  in 
the  conclusion  of  toto  se  attingunt,  and  is  a  mere  clerical  mis- 
take.    It  is  amendable,  and  cannot  affect  purchasers  under  the 
X  CoL  Cat.  judgment. I 
Ikp  89  I63!"*"      Again,  the  defendant  has  failed  in  the  attempt  to  set  up  an 
-4  7*  Johns,  outstanding  title.     The  mortgage  was  not  a  subsisting  title.^^ 
Jo^t'is^^'rJ  "^^^  mortgagee  never  entered,  and  no  interest  was  ever  paid. 
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The  defendant  was  a  stranger  to  the  mortgage,  and  cannot  new- York, 
therefore  avail  himself  of  it,  to  defeat  the  legal  title.  October,  isis. 

The  deed  from  the  commissioners  to  John  Williams  cannot  ^*"jl^i^i^^ 
avail  the  defendant ;  it  was  executed  without  authority,  and  v. 

appears  to  have  been  obtained  by  fraud.  Pratt. 

Z.  JR.  Shepherd,  contra.     The  variance  between  the  execu- 
tion and  judgment  is  fatal.     We  cannot  intend  that  there  was 
any  such  judgment ;  and  the  execution  not  having  a  judgment 
to  warrant  it,  *was  a  nullity.     A  variance  of  one  shilling  is  as       [  *  385  ] 
fatal  as  a  difference  of  one  hundred  pounds. 

Again,  the  deed  of  the  sheriff  recited  an  execution  different 
from  the  one  produced  ;  it  was  an  execution  in  debt,  and  for  a 
greater  amount.  It  was  improper  to  allow  the  sheriff  to  explain 
the  deed.  In  Simonds  \.  Catlin,f  the  court  say  that  there  t2  Cainet' 
must  be  some  note  or  memorandum  in  writing  of  a  sale  by  a  '^'  ^^' 
sheriff,  otherwise,  under  the  statute  of  frauds,  nothing  passes 
by  such  sale. 

Again,  by  the  3d  section  of  the  act  o(  May,  1784,  in  case  the 
lands  forfeited  are  legally  charged  or  encumbered  by  mortgage, 
executed  before  the  9th  July,  1776,  the  commissioners  are 
authorized  to  sell  only  the  equity  of  redemption.  They  had 
no  power,  therefore,  to  execute  an  absolute  conveyance  to 
Burrows. 

By  the  act  of  28th  March,  1797,  (sess.  20.  c.  52,)  the  pe- 
riod of  five  years  is  limited  for  setting  up  any  claim  against  for- 
feited, estates.  And  the  plaintiff  derives  title  wholly  under 
Skeene,  whose  estate  was  forfeited. 

The  assignment  of  the  mortgage  ought  to  have  been  receiv- 
ed in  evidence.  The  legislature  had  by  various  acts  recog- 
nised the  Society  of  the  New-York  Hospital  as  a  corporation, 
and  it  was  not  necessary  to  produce  the  proof  of  a  fact  so  pub- 
lic and  notorious.  The  lessors  claiming  under  Skeene  were 
estopped  to  deny  his  mortgage. 

Kent,  Ch.  J.  delivered  the  opinion  of  the  court.  The'  les- 
sors of  the  plaintiff  showed  a  valid  title  to  the  gpremises,  de- 
duced from  Philip  and  Andrew  P.  Skeene,  the  common  source 
of  title  set  up  by  both  parties.  None  of  the  objections  to  the 
soundness  of  this  chain  of  title  were  well  taken. 

1.  There  was  sufficient  evidence  of  a  sale  of  the  premises,  as 
forfeited  property,  by  Alexander  Webster,  one  of  the  commis- 
sioners of  forfeitures,  to  Jeremiah  Burrows,  in  December, 
1784.  The  evidence  of  this  fact  consisted  in  the  testimony  of 
Mary  Burrows  as  to  the  existence,  loss  and  contents  of  the 
deed,  and  the  official  report  of  the  sale  made  by  Webster  in 
pursuance  o£  the  directions  of  a  statute,  and  on  file  in  the  sur- 
veyor-general's office.  The  plaintiff  next  showed  a -judgment 
against  Burrows,  and  a  sale  of  the  premises  under  an  execu- 
tion founded  on  that  judgment,  and  a  deed  from  the  sheriff  to 
Moses  Martin,  of  whom  the  lessors  of  *the  plaintiff  are  the  heirs  [  *  386  ] 
at  law.  The  judgment  was  docketed  in  September,  1786,  and 
the  execution  bore  test  in  August  preceding;  and  though  it 
was  suggested  that  there  was  a  variance  between  the  judgment 
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NEW- YORK,  and  the  execution,  yet  on  examination  no  such  variance  ap- 
October,  1813.  p^ars,  evcn  if  we  were  to  admit  that  the  existence  of  it  would 
Jackson      l^*ve  been  fatal.     There  is  a  difference  of  one  shilling  between 
▼•_       the  sum  mentioned  in  the  execution,  and  the  sum  mentioned 
in  the  toto  ae  attingunt  clause,  at  the  end  of  the  judgment 
record   But  that  clause  is  only  a  clerical  addition  of  the  amount 
of  the  judgment,  and  is  no  part  of  it ;  and  if  the  sum  in  the 
judgment  be  different  it  will  prevail.     The  judgment  record  is 
not  set  forth  at  large,  but  the  amount  of  the  damages  assessed 
.    and  of  the  costs  taxed  are  stated,  and  as  those  costs  are  taxed 
as  being  of  increMe,  apd  as  it  was  formerly  the  practice  for  the 
jury  to  assess  six  pence  for  costs,  (on  which  was  supposed  to 
be  founded  the  taxation  of  increase,)  and  as  these  costs  of  six 
pence  were  endorsed  on  the  execution,  we  have  the  best  reason 
to  infer  that  they  were  in  the  judgment  record,  and  that  addi- 
tional item  of  six  pence  would  give  the  identical  sum  specified 
in  the  execution.     The  error  in  the  calculation  at  the  foot  of 
the  record  is  to  be  overruled  or  disregarded. 

The  execution  was  according  to  the  ancient  practice,  before 
the  revision  of  the  laws  in  1768.  It  always  issued  against  the 
goods  and  chattels,  lands  and  tenements,  promiscuously,  and 
this  was  a  consequence  of  the  statute  of  5  Geo.  II.  c.  7,  which 
made  real  estate  in  the  then  English  colonies,  chargeable  with 
debts,  and  subject  to  hke  remedy  and  process,  by  seizing  and 
selling,  as  personal  estate. 

2*  There  was  not  any  fatal  misrecital  of  the  execution  in  the 
sheriff's  deed.  Such  recital  was  no  necessary  part  of  the  deed, 
and  a  variance  would  not  be  material,  nor  affect  the  validity 
of  the  deed,  so  long  as  there  was  existing  a  sufficient  power  to 
warrant  the  sale.  (Holt,  Ch.  J.  in  3  Chan,  Cos,  101.  9 
Johns.  Rep.  90.)  But  there  was  no  substantial  mistake.  The 
recital  specified  the  true  sum  in  the  execution,  and  only  called 
it  debt ;  and  that  the  sheriff  was  commanded  to  levy  that  sum 
and  thirty-four  shillings  of  costs.  This  last  sum  evidently  re- 
ferred to  the  poundage,  which,  by  the  endorsement  on  the 
execution,  the  sheriff  was  likewise  commanded  to  levy. 

3.  The  title  set  up  by  the  defendant  was  clearly  unavailing. 
The  deed  from  TVebater  to  Williams,  if  otherwise  genuine, 
was  subsequent  to  the  sale  and  deed  to  Burrows,  and,  conse- 
[*387]  quently,  of  *no  effect.  The  assignment  of  the  mortgage  to 
Williams  was  not  duly  proved,  as  there  was  no  proof  of  the 
seal  of  the  corporation  by  whom  it  was  alleged  to  have  been 
assigned,  and  the  seal  did  not  prove  itself  The  court  were 
not  to  know,  and  could  not  know,  without  proof,  that  the  seal 
was  genuine.  It  required  the  same  proof  as  the  seal  of  an  in- 
dividual ;  for  the  corporation  in  question  was  not  an  institution 
of  such  notoriety  as  that  its  seal  would  prove  itself,  like  that  of 
one  of  our  own  courts  of  justice.  (Peake^s  Ev.  48.  n.  d.) 
The  mortgage  was  not  to  be  received  as  a  subsisting  outstand- 
ing title.  A^isuming  that  WiUiams,  by  means  of  the  possession 
of  the  mortgage,  was  to  be  considered  as  the  agent  of  the  mort-^ 
gagees,  yet  no  steps  had  been  taken  to  put  the  mortgage  in 
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force,  nor  had  any  demand  under  it  been  made  for  upwards  of  new-Y0S& 
nineteen  years  previous  to  the  trial;  and  from  the  payments  ^^j^^^^fj^ 
which  had  been  made  at  that  time  and  before,  and  the  silence        gunjt 
of  any  claim  under  it,  the  jury  would  have  been  well  warranted     ^    v- 
to  have  presumed  it  satisfied.     The  defendant  did  not  set  up       ^^'^*'^«* 
any  title  under  it,  but  he  set  up  a  title  under  WUliamSy  who, 
at  the  time  he  parted  with  his  assumed  title,  alleged  that  he 
had  purchased  the  premises  of  the  heirs  of  Martin.     It  was 
also  held  by  this  court,  in  the  case  of  Collins  v.  Tarry,  (7 
Johns.  Rep,  278,)  that  a  stranger  not  claiming  title  under  a 
mortgage,  was  not  to  be  permitted  to  set  it  up  to  defeat  a  legal 
title. 

The  plaintiff  is,  consequently,  entitled  to  judgment 

Judgment  for  the  plaintiff. 


GuNN  against  Cantine,  gent.,  ofr  op  the  attor- 
neys, &c. 

THIS  was  an  action  of  <issumpsit,  for  money  had  and  re-  a  mere  a- 
ceived  to  the  use  of  the  plaintiff.  •  The  cause  was  tried  at  the  ff®°*'  °'  *"°'" 

nev    not    bsiV' 

Co/tim&ta  circuit,  in  October,  1812,  before  Mr.  Justice  Fan  iVe^^.  ing'any  benefi- 
The  plaintiff  produced  in  evidence  a  receipt  by  the  defend-  ^^^*  imerest  in 

T,  1         1^  g  contract  can* 

ant,  as  follows:  ^^  Received  of  Daniel  Gnnn  an  article  of  not  maintain  an 
agreement  between  Barent  Stryker  and  Alexander  Boyd,  fn^^'^Sis^'^^^Sw^ 
dated  the  20th  ^December,  1802,  assigned  to  Stephen  *Sim-  name,  (a) 
monSj  to  collect  the  money  therein  contained."  Signed  "  Mo-  [*388] 
ftes  L  Cantine.'^  The  defendant  admitted  that  he  collected,  havin  ^^eiJ^l 
on  the  agreement  specified  in  the  receipt,  in  August,  1810,  rar'poweP"of 
the  sum  of  three  hundred  and  ten  dollars.  The  defendant  then  fg"j"^^^tg°  ^^^ 
moved  for  a  nonsuit,  on  the  ground  that  the  suit  ought  to  have  in  the  name 
been  brought  in  the  name  of  Stephen  Simmons ;  but  the  judge  l^^J^^^f  "*° 
overruled  the  motion.  The  defendant  then  proved  that  the  ed  a'  comract 
plaintiff  had  said,  in  regard  to  the  money  collected  on  the  J^  eoiicTwh^ 
agreement,  that  he  acted  as  the  agent  of '*Simmon«,  and  that  gave  \iim 'a^re^ 
tiie  money  belonged  to  Simmons,  and  that  it  was  to  be  collect-  *^*^'pJ  ^jj^**'  »'» 
ed  for  his  benefit.  The  defendant  then  offered  to  set  off  two  fw"'^S)iie'ction^ 
promissory  notes  against  Simmons,  but  the  plaintiff  objected  to  '^^"^^  ^^  ***** 
the  set-off,  on  the  ground  that  notice  of  it  had  not  been  given  maintain  an  ac- 
with  the  plea ;  and  the  judge  rejected  the  set-off.  *'<>«  »»  *>«  ^^ 

The  plaintiff  then  read  in  evidence- a  power  of  attorney  from  "^^'att^eyl 
Stephen  Simmons  to  him,  constituting  him,  for  divers  good  ^'i/**f  j"**?^ 
causes  and  considerations,  his  attorney,  for  him>  (Simmons,)  hUn^on^thecoZ 
and  in  his  name,  and  to  his  use,  to  ask  and  demand,  sue  for,  ^^^^}  J«  p"*  '^^ 

,  .  /.    IV         1  11  tohis  hands. 

recover  and  receive  of  all  and  every  person  or  persons,  all  sums 
of  money,  debts,  duties  and  demands  whatsoever,  which  were 
diie  and  owing  or  thereafter  to  become  due  and  owing,  to  him 
the  said  t^ephen  Simmons,  fyc,  being  a  general  letter  of  at- 
torney, in  the  common  form. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  court  on  a  case  containing  the  facts  above  stated. 

(a)  WFarluftd  v.  Crat-yj  8  Cow,  Rtp.  253.    Mauran  v.  Lainby  7  Ibid.  174. 
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NEW- YORK,      Adams,  for  the  plaintiff,  contended  that  from  the  manifest 
Oetober,^^i8i3.  jntient  of  the  parties,  appearing  from  the  receipt  given  by  the 
defendant  to  the  plaintiff,  the  contract  was  between  the  plain* 
tiff  and  defendant,  and  the  defendant  was  responsible  to  the 
plaintiff.     Where  a  person  has  a  beneficial  interest,  or  posses- 
sion coupled  with  an  interest,  he  may  bring  a  suit  in  his  own 
^  name.;  and  Lord  Loughborough  said,  in  the  case  of  WiUiams 
tl  H.  m.  81.  V.  MUlxngton,\  that  it  was  not  true  that  two  persons  could  not 
bring  separate  actions  for  the  same  cause ;  for  that  a  factor  and 
X 1  Chit.  PL  owner  might  each  have  actions  on  a  contract.  J 
%ep.  359.  *'^       V^^  Buren,  contra,  insisted  that  there  was  nothing  in  the 
Esp.  Rep.  403.  terms  of  the  receipt,  which  showed  that  the  plaintiff  was  enti- 
Term   ep.  112.  ^j^j  ^^  ^j^^  money  to  be  collected  on  the  agreement,  or  had  any 
beneficial  interest  in  it ;  on  the  contrary,  it  is  stated  to  have 
[  *  389  ]       been  assigned  to  *Simmons,  who  must,  therefore,  have  the  in- 
terest.    The  power  of  attorney  gives  an  authority  to  the  plain- 
tiff to  collect  money  only  in  the  name  and  to  the  use  of  Sim- 
mons,    An  attorney  can  do  no  act  in  his  own  name. 

Per  Curiam,  It  appears  affirmatively,  from  the  case,  that 
the  plaintiff  had  no  beneficial  interest  in  the  money  collected. 
He  was  a  mere  attorney  employed  by  Simmons  to  collect  this 
debt ;  and  there  was  no  express  promise  by  the  defendant  to 
pay  the  money  collected  to  the  plaintiff. 

The  letter  of  attorney  was  revocable  at  pleasure ;  and  the 
law  will  not  raise  any  assumpsit  to  the  plaintiff  from  the  facts 
in  this  case.  This  is,  by  no  means,  so  strong  a  case  as  that  of 
Pigott  V.  Thompson,  (3  Bq^s.  fy  Pull.  147,)  and  yet  in  that 
case  the  agent  was  not  permitted  to  sue  in  his  own  name.  The 
defendant  is  entitled  to  judgment. 

Judgment  for  the  defendant. 


The  President,  Directors  and  Company  of  the 
Farmers'  Turnpike  Road  against  Coventry. 
Where    a      THIS  was  an  action  of  trespass,  for  cuttins:  down  and  car- 

tornpike    com-        .  ,  ..  ^         ^  f  .i.       »  .  <• 

pany,  by  aa  T^ng  away  a  tumpike  gate,  standing  withm  the  corporation  of 
^sia^ture^'^vJrJ  ^^^*^^>  ^^^  across  the  tumpikc  road  of  the  plaintiffs.  It  was 
fmpowe/edT^to  tried  at  the  Columbia  circuit,  in  October,  1812^  before  Mr. 
make      roads  Justice  Van  Ness. 

the"*  cUy^  if  The  plaintiffs  gave  in  evidence  the  actof  their  incorporation, 
w^'heid  thit  P^^^®^  ^^^**  March,  1806,  {sess.  29.  c.  50,)  and  the  license  of 
th^ words  were  ^hc  govcmor,  Under  the  act,  to  erect  the  toll-gate^  dated  9th 

wnaSre**  con'    '^P^^^^^y  ^^ll. 

su-uction  in^re"      By  the  act  of  incorporation  the  plaintiffs  were  authorized  to 

f'*'?iQn  1  ^^  ^^^^  ^  "  '^^^  ^^^^  ^^^^  ^^  ^^^  ^^^^  ^^  Hudson,  along  the  east 
Lbect  maiter  ^^^^  ^^ **^®  river,  as  near  as  the  nature  of  the  ground  will  ad- 
aniThe"pubiic  "***  oE"  And  it  provides  that  neither  of  the  toll-gates  should 
**^int*  "thich  ^  ^^^^^^  than  three  miles  from  either  extremity  of  the  road, 
was  to  open  a  6xcept  that  in  addition  to  the  said  gates,  the  company  were 
^  com  aS  ^*'^^^®^  t^  ^^^^  ^  toll-gate  at  or  near  the  bridge  to  be  erected 
part  o/Se  ctty  ^y  the  Company  across  Major  Abraham's  creek  or  kiU,  fyc. 
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It  was  proved  that  the  gate  stood  above  three  miles  from  the  NEW- york, 

junction  of  the  road  with  Mainrstreety  in  the  city  of  Hudson;  ^^^ober,  I813 

and  that  the  defendant,  with  thirty  or  forty  persons^  assembled  ^^Trmers^ 
for  the  purpose,  forcibly  took  down  and  removed  the  gate.     Turnpike 
The  witness  for  the  plaintiff,  on  his  cross-examination,  stated    cotentrt. 
that  the  gate  stood  obliquely  across  the  road,  and  shut  up  the 

old  road  running  from  Peter  T{an  Rensselaer* a  house.  of     Hudson ; 

The  defendant  read  in  evidence  the  act  incorporating  the  road  ^*did  *no^ 

city  of  Hudsofiy  passed  the  3d  Aprily  1801,  (sess.  24.  c.  128,)  terminate     on 

showing  the  limits  of  the  city.  ^"^oUd: 

It  wai^  admitted  that  the  turnpike  road  passed  through  the  ?'  charter  lira- 
compact  part  of  the  city  of  Hudson,  and  that  the  gate  in  ques-  Jjf  °^  hIcIsm, 
tion  stood  within  three  miles  of  the  place  where  the  road  crosses  several  miles 
the  line  of  the  compact  part  of  the  city.  ^'°^"^  parts  Tf 

The  defendant  also  gave  in  evidence  the  act  passed  the  6th  the  city.     The 

April,  1807,  {sess.  30.  c.  128,)  relative  to  the  city  of  Hudson,  Sometimes  ""be 

requiring  all  houses,  &c.,  erected  within  the  compact  part  of  taken  inciusive- 

the  said  city,  as  lately  surveyed  by  Jonas  Smith,  to  be  built  in  lL*'''^°'subfel't 

a  particular  manner,  and  produced  the  map  of  Jonas  Smith  to  matter. 

show  what  had  been  defined  by  the  act  as  the  compact  part  of  ^  ^rnpfke*^road 

the  city.  authorized     by 

A  witness  testified  that  the  place  where  the  Farmers^  turn-  co%oratio°/,  "*" 
pike  strikes  the  Columbia  turnpike,  is  eighteen  rods  from  the  may  be  erected 
head  of  Main-street,  and  that  the  gate  stood  more  than  three  sect^^id  ^"s\op 
miles  from  the  head  of  Main-street,  deducting  the  eighteen  an  old  hijh- 
rods  :  and  crosses  the  compact  part  of  the  city  two  miles  and  Jhey  are'ln  the 
one  hundred  and  twenty-seven  rods  from  the  gate.   *  places    desig- 

It  was  proved  that  the  road  was  within  the  compact  parts  of  "crthich  is  to 
the  city ;  and  it  was  admitted  that  the  old  Rensselaer  road  was  beconsideredas 
a  public  highway  long  before  the  city  of  Hudson  was  incor-  f,^/^'he*^^usrof 
porated,  and  so  continued  until  the  gate  was  erected  by  the  the  old  road. 
plaintifis.  Y^^'^  ^  ^"™- 

*^     .  ,  ,  pike    company 

An  order  of  the  common  council  of  the  city  of  Hudson,  pledged  theur 
dated  1st  January,  1812,  for  taking  down  the  gate  in  question,  }"iis"*®  ^^  ^^ 
was  given  in  evidence.  road  to  a  per 

It  was  proved  that  toll  had  been  exacted  at  the  gate  from  f^!tij°  Jlf!" 

IT  1         1  1    -r*  t  1  •  burse      money 

persons  travelling  on  the  old  Jtiensselaer  road.  advanced    by 

*A  contract  between  the  plaintiffs,   William  Ackley  and  [*391] 

Benjamin  Miller,  dated  1 0th  August,  1811,  was  produced  in  ^^^>  J^^  ^J* 

evidenqe,  by  which  certain  advances  made  by  Ackley  and  Mil-  possession    of 

ler  for  the  company  were  acknowledged,  and  the  income  and  Jj^^^  s^^^^^  ^9^ 

toll  were  pledged  to  them  for  the  repayment  of  those  advances,  iudgment  '  of 

The  jury  found  a  verdict  for  the  plaintifis,  for  seventy  dollars,  J.^^'   „*^  ^ll 

subject  to  the  opinion  of  the  court  on  a  case  to  be  made.  might  maintain 

JB.  Williams,  for  the  plaintiffs.     The  only  question  that  can  ^'^^^^^  ^^^ 

arise  in  this  case  is  as  to  the  amount  of  damages.  the  gates. 

Van  Buren,  contra.     We  shall  contest  the  right  of  the  ^Jj^g^ve* 

plaintiffs  to  erect  the  gate.     If  they  have  the  right,  we  shall  not  by  a  tumptke 

object  to  the  amount  of  damages  found  by  the  jury.     We  aj*  ^3es!JoyiSI 

contend,  toil-gates,    yet 

1.  That  the  plaintiffs  had  no  right  to  put  the  gate  at  the  place  J^©  bri"^"aJ 
where  it  stood,  and  that  it  was,  therefore,  a  public  nuisance,  action  of^tres* 
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NEW- YORK,  which  the  common  council  of  the  city  of  Hudson  might  order 
October,  18IS.  ^^  ^e  removed,  and  which  the  defendant  himself  might  lawful- 
Farmers'      ty  abate. 

TuRHPiKE        By  the  act  incorporating  the  company,  the  road  is  allowed  to 

CoTEMTRT.    g^  from  Troy  to  the  city  of  Hudson;  and  no  gate  can  be 

erected  within  threemHes  of  either  extremity  of  the  road ;  Jiow 

pass  at    com-  it  appears  from  the  limits  of  th^  city  of  Hudson,  as  defined  by 

soch  /^uiry'to  ^^  ^ct  of  its  incorporation,  that  this  gate  was  erected  within 

their  property,  three  miles  from  it«  charter  limits ;  and  within  three  miles  of 

the  compact  parts  of  the  city,  as  defined  by  the  map,  con 

firmed  by  the  act  of  1807.     2b  the  city  of  i/ud«on  niust  mean 

either  to  its  boundary  line,  as  defined  by  the  charter,  or  to  the 

compact  parts  of  the  city. 

2.  The  right  of  the  plaintiffs,  if  they  have  any,  as  well  as 
their  remedy,  is  given  by  the  statute.     Their  right  did  not  exist 

rL^  to^"*!  ^^  common  lavv.f    The  only  remedy,  then,  to  which  the  plain- 
(^m.  Dig.' Ac-  tiffs  are  entided,  is  the  one  given  by  the  statute,  which,  by  the 
«^  on   Stat'  10th  section,  is  a  penalty  of  twenty-five  dollars,  to  be  recovered 
in  the  name  of  their  treasurer. 

3.  The  gate  in  question  intercepted  and  shut  up  a  road 
within  the  corporation  limits  of  the  city  of  Hudson,  the  free  use 
of  which  was  reserved  to  the  people  of  the  state,  by  the  charter 
of  incorporation,  and  of  which  they  cannot  be  deprived,  except 
by  an  express  act  of  the  legislature. 

4.  The  possession  of  the  premises  was  in  fact  and  of  right  iv 
Ackley  and  Miller,  to  whom  they  had  been  pledged  by  the 
plaintiffs,  and  they,  not  the  plaintiffs,  were  entitled  to  bring  the 
action. 

[  *  392  ]  *E.  Williams,  in  reply,  insisted  that  by  no  just  or  fair  con- 

struction of  the  act  erecting  the  turnpike,  could  it  be  limited  to 
the  exterior  bounds  of  the  corporation  of  Hudson ;  it  must  be 
understood  to  authorize  the  plaintiffs  to  carry  the  road  into  the 
centre  of  the  city.  It  does  not  follow  that  because  the  road  is 
to  go  to  the  city  of  Hudson,  that  it  may  not  go  into  the  city. 
But  if  it  were  otherwise,  no  individual,  after  the  road  had  been 
sanctioned,  had  a  right  to  pull  down  the  gates. 

No  doubt  the  right  and  remedy  in  this  case  are  both  created 
by  the  statute;  but  as  soon  as  the  corporation  was  created,  it 
had  the  same  common  law  right  as  any  individual,  to  seek  a 
remedy  for  any  invasion  of  its  rights  or  injury  to  its  property, 
by  an  action  at  common  law.  The  penalty  is  only  another 
remedy,  and  does  not  prevent  the  plaintiffs,  where  the  penalty 
does  not  afford  an  adequate  indemnity,  from  resorting  to  an 
action  of  trespass  at  c(Hnmon  law. 
1  1   Caines*      In  the  casc  erf"  The  People  v.  Denslow,X  it  was  decided  that 

^*  *^*  a  turnpike  gate  might  be  so  placed  as  to  intercept  an  old  high- 
way, provided  it  was  placed  within  the  limits  authorized  by  the 
act.  And  if  the  gate  could  not  be  so  placed,  it  is  manifest  that 
the  payment  of  toll  might,  in  many  instances,  be  evaded. 

Though  the  income  or  toll  was  pledged  to  Ackley  and  SSl^ 
ler,  yet  the  road  and  the  gate  must  be  deemed  as  atill  ia  the 
possession  of  the  plaintiflfs. 
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Per  Curiam.  The  plaintiffs,  by  their  charter,  were  entitled  new-¥<mik, 
to  carry  the  road  **  to  the  city  of  flwd^on."  This  did  not  mean  ^«t^>v^^i8i3. 
that  the  road  was  to  terminate  on  arriving  at  the  north  bounds 
of  the  city,  which  are  the  middle  of  Major  Abrafiam^s  creek, 
and  several  miles  from  the  compact  part  of  the  city.  The 
words  are  to  receive  a  more  reasonable  interpretation,  in  refer- 
ence to  the  subject  matter,  and  the  public  object  of  the  grant ; 
which  was  to  open  a  good  road  from  Tr&y  to  the  compact  part 
of  the  city  of  Hudson.  The  words  ti^fue  ad  are  sometimes  to 
be  taken  inclusively,  according  to  the  subject  matter.  (1  Stra. 
179 — 181 .)  Such  must  have  been  the  universal  understanding 
of  the  object,  and  of  the  words  of  the  grant ;  and  if  there  could 
"otherwise  have  been  any  doubt  on  this  point,  it  seems  to  be  re- 
moved by  the  10th  section  of  the  act.  That  section  provides 
that  no  gate  should  be  erected  nearer  than  three  miles  from 
either  extremity  of  the  road,  and  yet  allows  a  toll-gate  at  or 
near  the  bridge  to  be  erected  over  Major  Abraham^ 8  creek. 

*It  was  proved  by  one  who  had  surveyed  the  road,  that  the       [  *393  ] 

Ste  in  question  stood  more  than  three  miles  from  the  head  of 
ain-atreet,  leading  down  through  the  compact  parts  of  the 
city  of  Hudson.  The  gate  was  therefore  lawfully  erected,  ^nd 
the  pulling  it  down  was  a  trespass.  The  old  Rensselaer  road 
had  nothing  to  do  with  the  question.  The  plaintiffs  had  a  right 
to  lay  out  a  road  from  Kinderhook  landing  to  Hudson,  as  near 
the  east  bank  of  the  river  Hudson  as  the  nature  of  the  ground 
would  admit,  and  it  was  for  the  commissioners  appointed  by 
the  governor  to  determine  whether  the  road  was  executed  ac- 
cording to  the  act.  And  when  the  road  was  made  and  Comr 
pleted  according  to  laW,  the  gates  were  to  be  erected;  and  so 
far  as  the  gates,  or  wny  of  them,  interfered  with  travelling  on 
the  old  Rensselaer  road,  so  far  the  use  of  the  latter  was 
contracted  by  the  grant  to  the  plaintiffs.  This  was  the  opinion 
of  the  court  in  the  case  of  TRe  People  v.  Denslow.  (1  Caines^ 
Rep.  177.) 

The  fact  of  the  trespass  was  admitted ;  and  the  possession 
of  the  gate  was,  in  judgment  of  law,  in  the  plaintiffs,  the 
rightful  owners  of  it,  notwithstanding  the  toll  had  been  mort- 
gaged. The  mortgage  was  of  the'indome,  and  not  of  the 
road.  They  were  entitled  to  their  dfetidii  of  trespass  at  com- 
mon law,  and  the  penalty  given  by  the  statute  was  only  an 
additional  remedy^  Ah  action  of  trespass  always  lies  at  com- 
mon law  for  an  invasion  of  private  property.  It  Was  a  matter 
actionable  at  common  law.     (2  Inst.  199,  200.) 

The  plaintiffs  are,  accordingly,  entitled  to  judgment. 

Judgment  K>r  the  plaintiffs. 


Richmond  against  Daytott. 

THIS  was  an  action  of  trespass  and  false  imprisonment,  where  a  per 
The  cause  was  tried  at  the  Columbia  circuit,  before  Mr.  Jus-  8?n  ^^^  »*« 
lice  Van  Ness.  proaciSd    '*' 
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NEW- YORK,      •The  plaintifT  was  arrested  by  Bingham,  a  constable,  by 
October,  1815.  yirtue  of  a  Warrant,  dated  the  5th  day  of  July,  1811,  issued 
RicHKOND     by  the  defendant,  a  justice  of  the  peace.     The  warrant  was  as 
V.  follows :  "  Columbia,  to  wit,  to  any  constable,"  &c.     "  Where 

°**  as  Sylvanua  Richmond,  of  the  city  of  Hudson,  fyc.  on  the 
words  to  a  jus-  ^^h  July,  at  the  office  of  H.  Dayton,  Esq.  at,  &c.,  and  the 
tice  relative  to  said  justicc  being  present,  made  inquiry  of  the  said  justice  of 
hisjudiciai  ««H  cQjj^jejjjjug  ^  certain  suit  which  had  been  tried  on  the 
not  'while  he  forenoou  of  the  said  day,  in  which  the  said  Richmond  was  de- 
JusVlce!'afd^'be  fendaut ;  and  on  being  informed  by  the  said  Dayton,  the  jus- 
justice^  afier  tice,  who  tried  the  said  cause,  that  a  judgment  was  given 
leA  Efs^^^officel  agawst  him  the  said  Richmond,  for  fifty  cents,  did,  in  a  man- 
issued  a  war-  ner  the  most  indecent,  unmannerly,  and  without  the  least 
hi^'^  iii*m"to°b^  provocation  given  by  the  said  Dayton,  the  said  justice  who 
lakcHandcom-  tried  the  Said  cause,  say,  that  he  the  said  Dayton,  in  giving 
u!!iiMie^°l)dli  said  judgment,  had  behaved  and  had  treated  him  Uke  a  damned 
ii.ui  sureties  for  old  rascal,  together  with  many  other  words  reflecting  highly 
aMhe^^ext gen!  "P^"  ^^^  ^^^^  Dayton,  in  his  official  and  judicial  character ;  in 
iraisessioasof  SO  doiug  he  the  Said  Richmond  treated  in  a  most  contemptu- 
for  iMs^gTOd  be^  ^"^  manner  the  authority  of  the  good  people  of  the  state  of 
haviour  in  the  Ncw-JTork,  and  their  dignity.  These  are,  therefore,  in  the 
alid^"the  pJrty  "amo  of  the  people,  (fee.  to  command  you  forthwith  to  appre- 
was  arrested  hcnd  him  the  Said  Sylvanus  Richmond,  and  to  deliver  him  to 
bl!t*^mraediat°J'  ^'^^  custody  of  the  gaolcr  in  and  for  the  said  county,  and  the 
ly  discharged  said  gaoler  is  hereby  commanded  to  receive  him  into  his  said 
befofr^afother  c^stCKly,  and  him  there  safely  keep  until  he  shall  find  sufficient 
justice}  ill  an  Security  for  his  personal  appearance  at  the  next  General  Ses- 
pass°°  &c/'^T  ^^^"s  ^^  ^^^  Peace,  to  be  holden  in  and  for  the  said  county,  to 
gainst  the'  jus-  auswor  the  information  and  complaint  aforesaid,  and  also  for 
the^'warranT^il  ^^^  good  bohavior,  in  the  mean  time,  towards  the  good  people 
was  held  that  of  the  Said  State,  and  in  a  special  manner  towards  the  said  f. 
l!l,Urto^  ^ft  ^«3/^^»  the  aforesaid  justice.  Given,"  &c. 
quire  the  party  The  facts  Stated  in  the  warrant  were  admitted  by  the  plain- 
worfs  to  find  ^'^'®  counsel  to  be  true.  The  constable  who  arrested  the 
security  for  the  plaintiff  ou  the  Warrant,  carried  him  immediately  before  a  jus- 
Efs^^^ood^beha-  ^'^^  ^^  ^^^  pcaco,  who  took  bail  and  discharged  him. 
vlour,  and  in  It  was  admitted  that  when  the  words  stated  in  the  warrant 
default  thereof,  ^^^e  sDoken,  the  defendant  was  not  holding  a  court,  nor  acting 

to  commit  htm ;  .    ^.  /.  .1  ®,      1  1 

and  that  that  as  a  justice  of  the  peace  on  any  matter;  and  that  no  other  or 
rant*wh^ch^re-  fu^^her  violencc  or  threats  were  used,  and  that  the  plaintiff 
quired  the  par-  left  the  offico  of  the  defendant  (which  was  a  room  in  which  a 
mit^ted^  *^^oi  ^^^  Hiects  in  the  evening  and  have  free  access  to  during  the 
ulltii^  dcc.fnot  day)  before  the  warrant  was  issued  and  served  upon  him. 
[  *  395  ]  *A  verdict  was  found  for  the  plaintiff  for  six  cents,  subject 

•*ut"f^^m*^ht  ^^  ^^^  opinion  of  the  court  on  a  case  as  above  stated, 
be"*  rejected,      -E.   Williams,  for  the  plaintiff,  as  to  the  jurisdiction  and 
^^  \^^  T^'  P^^w^'  of  the  justice  to  commit  for  a  contempt  in  this  case, 
rtirrSidue"  cited  1  Ld.  Raym.  454.     Stra.  993.  Hardr,  480.    2  W,  Bl 

1035.     1  Burr.  595.    5  East,  294.  S  East,  113.    9  East, 
'      364.    5  Johns,  Rep.  280.    7  Johns.  Rep.  553.     Cro.  Elix. 

689.     5  Vin.  446.     2  Salk.  697.     2  Bay's  Rep.  I.  385.    2 
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fVih.  159.    2  Salk.  697.     1  Rev.  Laws,  47,  and  34  Edw.  new-york, 

III.^C.  1.  October,   1813. 

Van  Buren,  contra,  said  he  did  not  pretend  that  the  defend-  ^""^u^^^^^ 
ant  could  commit  the  plaintiff  as  for  a  contempt,  but  he  had  a 
right  to  bind  him  over  to  keep  the  peace.     A  justice  has  power 
to  bind  over  all  persons  who  threaten  to  break  the  peace,  or 
who  are  not  of  good  fame,  &c.     {Act  sesa,  24.  c.  70.  s.  5.  -^ 

1  BL  Com.  354.)     Or  for  words  scandalizing  a  justice.     (2 
Salk.  697.    3  Salk,  190.     11  Sta.  Tr.  317.     Cromp.  149.) 

That  part  of  the  warrant  which  commands  the  officer  to  com- 
mit the  defendant  to  gaol^  it  never  having  been  executed,  may 
be  rejected :  and  a  warrant  may  be  good  in  part  and  bad  in 
part.     (3  Burr.  1742.  1766.) 

Per  Curiam,  The  warrant  was  no  further  executed  than  by 
the  arrest  of  the  plaintiff  and  taking  him  before  a  magistrate, 
who  let  him  to  bail.  The  object  of  the  warrant  was  only  to 
bind  the  party  to  his  good  behavior,  and  until  the  next  sessions  ; 
and  this,  under  the  circumstances  of  the  case,  was  a  lawful  and 
commendable  object.  The  direction  in  the  warrant  to  have  the 
plaintiff  in  the  mean  time  committed  to  gaol,  not  being  execu- 
ted, may  be  laid  out  of  the  case  as  immaterial.  The  warrant 
was  executed  so  far  as  respected  the  lawful  object  of  it,  and  no 
further.  The  statute  authorizes  and  makes  it  the  duty  of  the 
magistrate  to  bind  to  their  good  behavior  all  persons  who 
threaten  to  break  the  peace,  or  who  are  not  of  good  fame. 
And  the  decision  of  the  K.  B.  after  much  argument  and  discus- 
sion, in  the  case  of  Begina  v.  Langky^  (2  Salk.  697.  2  Ld. 
Raym.  1029,)  justifies  such  an  act  as  the  one  done  in  this  case. 
It  was  there  held. that  words  of  slander  spoken  to  a  magistrate, 
in  resf)ect  to  his  o£Bcial  trust,  were  to  be  classed  among  petit 
offences,  which  are  contra  bonos  mores,  and  for  which,  when 
spoken  to  a  magistrate  in  the  actual  execution  of  *his  office,  he  [  *  396  J 
might  commit,  and  when  spoken  to  him  out  of  court,  he  might 
require  surety  for  the  peace  and  for  good  behavior,  and  in  de- 
fault thereof  commit.  The  defendant  in  this  case  ought  to  have 
immediately  required  of  the  plaintiff  the  surety.  The  case  does 
Dot  state  whether  he  did  so  or  not.  Perhaps  the  plaintiff  might 
have  left  him  before  he  had  time  ;  and  as  that  was  not  made  a 
point,  and  as  the  warrant  was  issued  on  the  same  day  with  the 
gross  abuse,  and  the  plaintiff  had  left  the  defendant's  office,  we 
must  presume  that  the  plaintiff  had  refused  to  give  the  recog- 
nisance, or  withdrew  before  it  could  be  demanded. 

The  defendant  is,  accordingly,  entitled  to  judgment. 

Judgment  for  the  defendant. 


Alsop,  Brannan  and  Alsop,  against  Caines. 

THIS  was  an  action  of  assumpsit  for  goods  sold  and  deliv-  To  an  action 
ered.  The  defendant  pleaded,  1.  Non  assumpsit;  2.  That  iT*"^!^ ^ 
the  goods  sold,  &c.  if  any,  were  certain  books,  &c.  and  that  gainst  c,  for 
before  and  at  the  time  of  selling  and  delivering  thereof,  &c.  SeHve/ed^  &!c 
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NEW- YORK  one  Jboac  Riley  carried  on  the  trade  of  a  bookselier,  by  th« 
^^^^^^^j^^^-  plaintiffs,  under  their  name,  style,  and  firm  of,  &c.  but  in 
alsop       truth,  for  the  profit  and  account  of  the  said  Rilejf,  and  at  his 
V.  risk,  &c.  and  while  the  said  Riley  so  carried  on  the  trade,  &c. 

*""'  he.  the  said  RUey,  by  the  plaintiffs,  under  their  name,  style, 
S  tirtrine"©?  ^^  ^''™'  ^^"  ®^'^  and.  delivered  to  the  defendant,  the  g(wds, 
the  sale  &c.  &c,  being. books,  &c.  mentioned  in  the  plaintiffs'  declaration; 
r#  QOT^i"^"*  ^^  ^^^^  ^^^  *^®  "^^'^  assumptions,  &c.  the  *said  baac  Riki) 
on  tra£  b  ihe  ^^  indebted  to  one  Thoma»  FairchUd,  and  being  so  indebt- 
piaimiflfe,  ^and  ed,  the  said  Riley,  by  John  Brannan,  one  of  the  plaintiffs,  his 
for  his'own  ac'  ^S®"^'  uuder  the  name  of  acting  attorney  for  the  said  firm  of, 
c^wi'i*  amrrisk^  &c.  Under  which  the  said  Riley  traded,  &c.  assigned  to  the 
Sie*  ^**^a^tiff9^  ^^*^  '^^^^'^^''^^^  Fairchild,  the  account  or  demand  of  him  the  said 
under  ^*^°thetr  Riley,  through  the  plaintiffs,  under  the  name,  style,  and  firm, 
name,  &c.  sold  <fec.  against  the  defendant,  to  be  collected  by  the  said  Fair- 
and  that  B.,  as  cMld  for  and  On  account  of,  and  in  payment  of  a  debt  due  to 
TTIt  (/°'  Sr  ^^^  ^^^^  FairchUd  from  the  said  RUey,  and  to  enable  the  said 
sigued  the  debt  RUey,  Under  the  names  of  the  plaintiffs,  to  receive  from  the 
or  demand  a-  g^id  FaircJiUd  the  amouut  and  benefit  thereof;  and  that  the 
IuTf.  to  be  bill  in  this  suit  was  filed  by  the  said  FairchUd  in  the  names  of 
co»ccied^  h?m  ^^^^  p'^*"tiffs,  for  the  purpose  of  enabling  the  said  FairchUd  to 
fo^pay  a^dJbt  pay  and  satisfy  his  demand,  or  some  part  thereof,  against  the 
^etoJ»ijj»j'om  said  RUey,  who  is  the  person  that  is  really,  ultimately,  and 
fore^the  assign"  beneficially  interested  in  the  suit,  &c.  And  further,  that  before 
ment,  and  be-  fhe  Said  assignment  to  the  said  FairchUd,  and  before  and  at 
A.^  &^  ^b!  I-  the  time  of  filing  the  bill  in  this  cause,  the  said  Isaac  Riley 
gainst  .^»  ^  was  indebted  to  the  defendant  in. a  large  sum  of  money,  to  wit, 
ki^c.tJagreat-  IjOOO  doUars,  &c.  for  work  and  labor,  &c.  and  also  for  money 
er  amount,  &.c.  lent,  &c.  and  upon  an  account  stated,  &c.  which  sums  of  money 
person^^reaUy!  ©xcecd  the  damages  alleged  in  the  plaintiffs'  declaration ;  3. 
ultimately,  an<  That  after  the  sale  and  delivery  of  the  goods,  &c.  one  Isaac 
twestedTii'  tne  RU^y  became  solely  interested  in  the  whole  of  the  suppos^4 
suit.  It  was  right,  title,  debt,  due  or  demand  of  the  plaintiffs  against  the  de- 
promisl  *^mus!  fcndaut,  and  being  so  solely  interested,  the  said  Riley,  while 
be  deemed  to  he  was  SO  solely  interested,  &c.  became  an  insolvent  debtor, 
mTde  by  c^^o  withiu  the  true  intent,  &,c.  of  the  act,  passed  the  3d  of  -4pf ^j 
A.  &>  B.  who  1811,  entitled,  &c.,  and  after  the  said  Riley  became  insolvent, 
sen  the'goods"  ^^^  before  the  repeal  of  the  said  act,  and  before  the  filing  of  the 
receive  the  said  bill  of  the  plaiutiflfe,  and  while  the  said  Riley  continued  to 
discharffe  c!l  claim  to  be  solely  interested  in  the  whole  of  the  supposed.right, 
and  that  the  claim,  &€.  of  the  plaintiffs  against  the  defendant,  to  wit,  on  the 
broughfinffi  18th  of  January,  1812,  John  Bram^an,  one  of  the  plaintifi, 
names.  That  as  acting  attorney  of  the  plaintiffs,  but  by  the  direction,  and  on 
wTlhe°  cestui  behalf  of  the  said  RUey,  assigned  to  one  Thomas  FairchUd  the 
que  trust  for  Said  supposcd  right,  title,  debt,  due  and  demand  of  the  plain- 
JheToodswefe  ^iffs  against  the  defendant,  to  be  by  the  said  FairchUd  collect- 
sold,  the  plea  ed  in  the  name  of  the  plaintiffs,  but,  in  truth,  for  the  account 
Aa?'"f'.,  w'a  ^f  the  said  Riley,  and  in  part  payment  and  satisfaction,  when 
cestuy  *'  ^Me  collected,  of  a  debt  due  from  the  said  Riley  to  the  said 
{iS^iuu'^in^he  FairchUd;  and  that  the  said  assignment  of,  &c.  was  so 
name  of  the  made  to  the  said  FairchUd  by  the  said  Riley^  to  pay  a 
f*3981   *  ^®^*  ^^^  ^^^™  ^^^  ^^'^  ^*^y  ^^  *^^^  ^^^^  FairchUd/ in 
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preference   to  other  debts  due  from  the  said  Riky,  and  in  neW-yorK; 
contemplation  of  applying  for  the  benefit  of  the  said  act  of  October,  isis. 
the  3d  o(  April,  1811,  when  the  said  BUey  was  an  insolvent       alsop 
debtor,  within  the  true  intent  and  meaning  of  the  said  act,  and  v. 

with  intent  to  defraud  the  other  creditors  of  the  said  Riley,  of  Raines. 
which  the  smd  Fairchild  had  notice,  &c.  the  said  FairchUd  court  of  law 
not  being  a  creditor  who  had,  before  the  passing  of  the  said  act,  could  not  rc- 
imprisoned,  impleaded,  or  prosecuted  the  said  JRtfey,  &c.  for  seuiT^such^h^ 
debt  or  any  contract,  &c.  and  that  after  th«  assignment  to  the  terfering  and 
said  FairchUd,  the  said  Riley  presented  his  petition,  &c.,  tS^j^a^Hd^'that 
praying  that  his  estate  might  be  assigned  and  he  be  discharged  the  statute  ai- 
from  his  debts,  according  to  the  provisions  of  the  said  act,  &c.  (5^Ij"^4* cigo) 
whereupon  such  proceedings  were  had  that  the  estate  of  tlie  did  not  apply  to 
sail  RUey  was  assigned  to  certain  assignees,  &c.  according  to  lides^^oie  de- 
the  provisions  of  the  said  act,  and  that  all  the  right,  interest  fendant  instead 
and  demand  of  the  said  plaintiffs,  or  of  the  said  RUey,  in  the  Cl/'^tu'^gbf  To 
supposed  debt,  &c.  against  the  defendant,  became  vested  in  have  pleaded 
law  in  the  assignees  of  the  said  RUey,  and  that  the  judge  to  g„®  S^tlveu 
whom  the  petition  of  Riley  was  presented,  did,  by  a  discharge  notice  of  the 
under  his  hand  and  seal,  dated  the  1st  of  May,  1812,  discharge  ^^'^f^'  ^^°'j|: 
the  said  Riley  from  all  bis  debts,  &e.  And  that,  in  feet,  the  rections  of  the 
said  bill  of  the  plaintiffs  in  tfiis  suit  was  filed  by  the  said  Fair-  ®*^^*And  where 
child,  in  the  name  of  the  plaintiffs,  for  the  purpose  of  enabling  c.  further  piea- 
the  sBid  Fcdrchiid  to  collect  the  amount  of  the  supposed  debt  fhe*^  sale' onhl 
or  demand  of  the  plaintiffs  against  the  defendant,  and  to  apply  goods  by  a. 
the  same  to  pay  and  satisfy  the  debt  of  the  said  Riley  to  the  \  ^'  b°  ctme 
said  Fair  child,  in  preference  to  the  other  creditors  of  the  said  soieiy  interest- 
Riley;  and  this  he  is  ready  to  verify,  &c.  wherefore,  &c.  ®^  the^'demand 

To  the  second  plea,  the  plaintiffs  replied,  that  the  said  Riley  or  debt  against 
did  not,  by  the  plaintiffs,  under  their  name,  style,  and  firm,  &c.  ^j"™*  ^.°f  ^^^^^ 

X  '        1  11  111'"  ii/«ii       ®°       interested 

or  otherwise  howsoever,  sell  and  dehver  to  the  detendant  the  became  an  iu- 
i^oods,  books,  &c.  in  manner  and  form  as  the  defendant  in  his  f.^'lY^"'  debtor, 

1  11  \     o  ii-i  I'll-  •       -i     ni       Within    the    m- 

])lea  alleged,  &c.  and  this  they  prayed  might  be  inquired  oi  by  tent  of  the  act 

the  country,  <fec.  ^j;^^  ^^3^^ 

To  tbfs  replication  to  the  second  plea  there  was  a  special  and   while  so 

demurrer  by  the  defendant;  1.  Because  the  replication  does  }5Ie®5emand  b° 

not  traverse  or  confess  and  avoid  the  matter  alleged  in  the  plea,  as    acting '  at- 

nor  answer  it,  but  by  way  of  inference  and  argument ;  2.  Be-  ^^^^^^^f  ^^ 

cause  the  matter  set* forth  in  the  replication  is  matter  of  evi-  the  direction  of 

dence,  and  no  material  issue  can  be  taken  thereon,  (fee.  ^bT^^^r^^  de^ 

There  was  ateo  anotiier  suit  of  Brishan  &f  Bra/nnan  against  mand  to  f.  to 

the  same  defendant,  in  which  the  pleadings  were  similai-.  hfm*^firTc*coum 

Slosson,  for  the  plaintiffs.  of  r.,  and  to 

*Ca'bies,  contra.  [*399] 

Kent,  Ch.  J.  delivered  the  opinion  of  the  court.     The  sec-  **«  ^JJi'^^f 'a 

ond  plea  states  that  at  the  time  the  goods  were  sold,  one  Isaac  debt  due  from 

Riley  carried  on  trade,  by  the  above  plaintiffs,  under  tl^ir  name  ^-  *»  ^- '«  pj;^ 

1  ^  1.    X    •      u^      xi      i?     •  1  •  £t^  J  u-  /cr^ncc  to  Other 

and  firm,  but,  in  truth,  for  his  own  pr^t,  and  on  his  own  ac-  aebts  of  r., 
count,  and  at  his  risk;  and  ihvit Riley, hy  the  plaintiffs,  under  ^"^^Jj^" *^^y^^™" 
the  above  firm,  sold  and  delivered  the  goods,  &c.  From  this  pi^il^^  for  h?s 
statement  in  the  plea,  it  appears  that  the  suit  is  well  brought  ^^^^^^'^fjiTmsIS- 
in  the  name  of  the  present  plaintiffs;  for  the  plear admits  that  vent  act,  and 
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NEW- YORK,  the  plaintiffs  were  authorized  to  sell  the  goods  in  their  own 
October,  1813.  names.     The  promise  will  therefore  be  presumed  to  be  made 
^^^/uso^^  to  them,  and  they  have  a  right  to  receive  the  money,  and  todis- 
V.  charge  the  buyer,  and  to  compel  payment.     This  was  the  doc- 

Caines.  ^^j^^  Jj^jj  down  by  Lord  Mansfield,  upon  this  very  point,  in 
lo  defnuid  oih-  BHtikwater  v.  Goodwin.  (Cowp.  251.)  The  replication, 
er  creditors,  of  howcvcr,  traverscs  the  fact  that  Miley  had  any  concern  in  the 
no^tice,Mdwho  coutract,  and  tenders  an  issue  upon  it.  But  we  need  not  con- 
had  Jot,  as  a  cern  ourselves  with  the  replication,  for  the  plea  itself  cannot 
imptoned^  oi  Stand  the  test  of  examination. 

impleaded  The  plea  is,  in  fact,  a  plea  of  set-off  of  a  demand  due  from 

&  R.%is\^-  ^i^y  to  the  defendant ;  but  assuming  that  Riley  was  the 
ed  all  his  es-  cestuy  que  trust  for  whose  benefit  the  goods  were  sold,  a  court 
the*'  ^ct  ""and  ^^  '^^  cannot  rccognisc  and  settle  such  interfering  and  corn- 
obtained'  his  plicated  trusts  as  are  unfolded  by  this  plea.  A  set-off  author- 
to  wIfheM  t'i  ized  at  law  under  our  statute,  {sess.  24.  c.  90,)  only  applies  to 
be  no  bar  to  the  case  of  two  Or  morc  persons  dealing  together,  and  one  of 
&*  Ir"*^  against  ^^^^  suing  the  other,  and  then  the  party  sued  may  plead  the 
c.  (a)  general  issue,  and  give  notice  of  the  matter  he  intends  to  set 

off;  and  if,  by  means  of  the  set-off,  the  plaintiff  is  overpaid, 
the  jury  are  directed  to  certify  the  balance  due  the  defendant, 
for  which  the  defendant  shall  have  judgment  and  execution 
against  the  plaintiff.  This  provision  is  clearly  inapplicable  to 
the  present  case ;  and  if  the  plea  cannot  be  supported  under 
the  statute,  it  must  fall ;  for  it  is  admitted,  that  until  the  Eng- 
lish set-off  acts,  a  defendant  was  driven  to  his  cross  action,  or 
to  a  bill  in  equity.  {Collins  v.  Collins,  2  Burr.  820.  Oreen 
V.  Farmer,  4  Burr.  2214.") 

The  defendant  pleads  tne  set-off  in  bar  of  the  action,  instead 
of  pleading  the  general  issue,  and  giving  notice  of  it  as  the  act 
directs.  He  pleads  it,  not  against  the  party  suing  him  as  the 
act  directs,  and  which  means  the  party  to  the  record,  nor  as 
against  Fcdrchild,  the  person  whom  he  alleges  is  suing  as  ces- 
tuy  que  trust,  in  the  name  of  the  plaintiffs,  but  he  pleads  the 
set-offas  against  Riley.  If,  then,  a  balance  was  to  be  certified 
[  *  400  ]  in  his  fevor,  there  could  not  be  *any  judgment  and  execution 
against  Riley,  for  he  is  no  party  to  the  record,  and  it  would  be 
unjust  to  make  the  plaintiffs  personally  responsible  for  the  bal- 
ance due  from  Riley  to  the  defendant.  The  plea  is  according- 
ly inadmissible,  and  bad  in  substance. 

The  third  plea  is  equally  bad.  Even  admitting  the  truth  of 
the  plea,  it  is  no  bar  to  this  suit,  for  the  interest  of  RiJ^^  ox 
of  his  assignees,  in  the  debt  of  the  defendant,  must  still  be  re- 
covered in  the  name  of  the  present  plaintiffs,  with  whom  the 
defendant  personally  contracted.  Whether  the  money  will  be 
recovered  by  the  plaintiffs  as  trustees  for  Fairchild,  or  as  trus- 
tees for  Riiey^s  creditors,  is  immaterial  to  the  defendant ;  he 
has  no  concern  with  the  question.  The  claim  of  Fairchild  on 
the  one  hand,  and  of  the  assignees  of  RHey  on  the  other,  to  the 
debt  to  be  recovered,  cannot  be  tried  in  this  suit.     The  plain- 

(a)  Vide  Bridge  v.  JoJmson,&  Wendell's  Rep,  342.     JVUliams  v.  Crary,  6  Caw.  Rep- 
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tiffs  are  still  entitled  to  recover  the  debt  as  trustees  for  one  or  new-york, 
the  other  of  these  oreditors  ;  and,  after  they  shall  have  possess-  October,  isis. 
ed  themselves  of  the  debt,  may,  for  their  own  safety,  and  as  ^^'^JJ^^^T^ 
stakeholders,  compel  these  different  creditors  to  interplead  and  v. 

have  a  decree  in  equity  in  favor  of  the  rightful  claimant.  ^^^' 

The  plaintiffs  are,  accordingly,  entitled  to  judgment  upon 
each  demurrer.  Judgment  for  the  plaintiffs,  (a) 

fa)  See  Brisban  and  Brannan  v.  CaineSf  ante,  4d. 


Rogers  against  Burk. 

THIS  was  an  action  of  covenant.  The  plaintiff  in  his  decla-  in  an  action 
ration  stated  an  agreement,  in  which  the  defendant  covenanted  °^  *^°a^*reema»^ 
to  put  up  and  enclose  for  him,  (the  plaintiff,)  a  house  and  lo  put  up  the 
kitchen,  &c.  according  to  a  draft,  &c.  in  a  good,  substantial  J*"*^®  ^^^^^  ^^^ 
and  workmanlike  manner,  &c.  on  or  before  the  1st  October  close  the  same, 
(then)  instant ;  that  *the  plaintiff  was  to  furnish  the  timber. and  '  [  *  401  ] 
materials,  &c. ;  and  he  averred  that  he  did  furnish  all  the  tim-  onorbeforeihe 
ber  and  materials,  <fcc.  requested,  according  to  the  agreement,  The^defendam 
<&c. ;  and  did  well  and  truly  perform  all  things  on  his  part  to  pleaded  ihat  he 
be  performed,  &c. ;  but  that  the  defendant  did  not  put  up  and  ^^^J^^^  ^^  o® 
enclose,  (tc.  on  or  before  the  1st  October  then  next,  &c.  ac-  or  before 'the 
cording  to  the  said  agreement,  but  hath  refused,  &c.     By  rea-  ^^>.  Oc(oher,io 

%  g*     0  ▼»ii«  on   1116  xsi 

son  Whereot,  &C.  June,  and  was 

The  defendant  pleaded,  1.  Non  est  factum ;  2.  That  the  [^^^^^J"^!": 
plaintiff  did  not  furnish  the  timber  and  materials  requisite,  (fee.  SF'aSd  offered 
according  to  the  agreement.  the  plaintiff  to 

3.  That  the  defendant,  before  the  1st  Ocfofter,  to  wit,  on  same,  &c.;  but 
the  1st  June,  did  put  up,  raise  and  erect  a  house  and  kitchen  'feV]*®  p*?°' 
according  to  the  bill,  estimate  and  draught,  annexed  to  the  nish  the  neces- 
agreement,  in  a  good,  substantial  and  workmanlike  manner,  &c.  ^"^y  materials, 
and  was  then  and  there  ready,  and  tendered  and  offered  to  the  to^'hS^^agree? 
plaintiff,  to  enclose  the  said  building,  (fee.  in  manner  and  form,  T"*'ff ®L^^* 
&c.  according  to  the  said  agreement,  and'  had  always  been  fhathe did  for- 
ready  and  willing,  (fee.  but'  the  plaintiff  did  not  furnish  the  ^}^  *^  "**^- 
materials  necessary  to  enclose  the  said  buildings.  did*and  perfor- 

To  the  third  plea  the  plaintiff  replied,  that  he,  the  plaintiff,  ^^^.  all  things 
did  furnish  and  have  brought  to  the  place  the  materials  neces-  (^as  beFore'stat- 
sary  to  enclose  the  said  building,  as  soon  as  the  defendant  ed  in  his  decia- 
wanted  them,  (fee.  and  did  well  thereby  perform  all  and  singu-  defendant^  *»* 
lar,  &c.  he  was  to  do  and  perform,  according  to  the  tenor  ^e  time  and 
and  effect  of  the  said  agreement.  Yet  the  defendant,  at  the  ?din  Slf^piea^ 
time  dJid  flace  contained  in  the  said  plea,  did  not  put  up,  did  not  put  up 
raise  and  erect,  on  the,  (fee.  the  frame  of  a  house  and  kitchen  frame^^of  the 
according  to,  (fee. ;  nor  did  he  tender  and  offer  to  the  plain-  jj?"?®' ^*^- 5 "®' 
tiff  to  enclose  the  said  building,  as  the  defendant  has  in  his  ^er  or'  offer^To 
said  plea  alleged,  (fee.  but  refused,  (fee.  enclose,  &c. 

To  this  replication  there  was  a  special  demurrer ;  because  dcmarrer^^thts 
the  replication  attempts  to  put  in  issue  several  and  distinct  repHcaUon  was 
matters,  to  wit,  (fee. ;  and  because,  instead'  of  simply  denying  traversing  the 
the  material  allegations  in  the  defendant's  plea .  or  averring  a  time  and  place 
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NEW-TORK,  performance  of  the  condition  precedent  to  be  perfwmed  oo 

^>ci^^^r^jm,  fjjg  pj^^  j^jjj  concluding  with  a  formal  aiidjapt  traverse  of  the 

Grote       said  plea,  or  the  facts  therein  contained,  the  'plaintiff  inartifi- 

y-  cially  and  unnecessarily  sets  forth,  in  his  replication,  th^t  he 

had  done  and  performed  all  he  was  to  do  and  perform,  mud 

stated   in   the  ^^at  the  defendant  refused  to  enclose  the  building,  &c.,  thereby 

pieawhichwere  attempting  to  put  in  issue  an  immaterial  fact,  &c. ;  and  that 

introducing^    ^'^^  replication  is,  in  other  respects.,  uncertain,  multifarious; 

averments     of   insufficient,  &C. 

[  *402  ]  *H.  Janes  and  Rogers,  in  support  of  the  demurrer. 

performance,  E.   WUUamS,  COntm. 

thi'dcclaraiton"  P^^  CuHam,  The  replication  must  be  taken,  upon  special 
thereby  loading  demurrer,  to  be  defective.  It  traverses  the  time  stated  in  the 
wTa/muU?fari-  pica  in  which  the  frame  was  erected,  whereas  the  day  was  not 
ous  and  unne-  material.  It  should,  also,  have  been  confined  to  a  traverse  of 
and  ^putung  Yil  the  allegation  of  performance  by  the  defendant.  By  traversing 
issue  sev'eral  the  tender  stated  by  the  defendant,  and  by  introducing  aver- 
mauer^  orfact!  Hieiits  of  the  performance  of  the  covenant  on  the  part  of  the 
l^)  defendant,  (which  were  wholly  unnecessary,  as  they  were  con- 

tained in  the  declaration,)  the  replication  was  loaded  with 
multifarious  and  unnecessary  matter,  and  put  in  issue  distinct 
matters  of  fact.  There  must  be  judgment  for  the  defendant, 
with  leave  to  the  plaintiff  to  amend  on  the  usual  terms. 

Judgment  for  the  defendant. 

(a)  Tucker  v.  Ladd^ 7  Cow.  Rep,  460.     Grisufold  v.  National Im.  Co.,  3  C«©.  Rep,  97. 


J.  Grote  against  A.  Grote. 

\vhcre^^n  THIS  was  an  action  of  assumpsit  on  a  promissory  note. 
llliblr,  **  1806^  The  cause  was  tried  at  the  Albany  circuit,  in  April,  1813, 
so!.!  lo^.  B  before  Mr.  Justice  Yates* 

lo^^ion  of  wSTch  The  note  was  proved  by  the  subscribing  witness,  who  testi- 
was  to  be  do-  fied  that  it  was  given  for  part  of  the  consideration  for  a  certain 
urtf'^May,  farm  sold  by  the  plaintiff  to  the  defendant;  that  this  note  with 
ij^a'j,  free  from  several  others  given  by  the  defendant  for  the  consideration, 
brances,^"&"^  Were  left  in  the  hands  of  the  witness  to  be  kept  until  th« 


and  B.  gave  to  plaintiff  should  pcrfcwm  the  terms  of  a  certain  agreement  in 
jlo.^6s<i7  writing ;  which  was  produced  by  the  defendant,' dated  7th  erf 
noties   for   the  December,  1805,  and  which  stated  that  whereas  /.  Grate  (the 


money!'* wMeh  pkintiff )  had,  by  way  of  deed,  bearing  date  with  the  agree- 
werefeftin  the  mcnt,  convcycd  to  A.  Grote  and  *S.  Grote  all  that  certain 
!u"*4.^^S'oSd  piec®  of  land,  &c.  occupied  by  the  plaintiff,  being  all  the 
f  *  403 1  ".S'^^  ^^^  ^^'^  *^  *^  lands  and  tenements  *he  inherited  from 
perform  his  ^^^  fethcr,  aud  described  in  the  said  deed  :  it  was  agreed  that 
written  agree-  the  plain^ff  should  occupy  the  premises  until  the  1st  of  May, 
oP*^  Decemb^-,  1808.  In  Consideration  whereof  the  plaintiff  agreed  .to  pay 
1305,  as  to  the  all  the  rent  then  due  to  the  lessor  for  the  premises,  or  that 
fa^rm72«.Vaad  should  grow  or  bccome  due  on  the  same,  until  he  should  give 
B.  took  posses-  up  the  posscssion,  and  pay  all  taxes  on  the  premises,  &c. ; 
on"theSst*or  ^^^^  ^^  Same  should  be  free  from  all  encumbrances  whatso- 
Mny,  1808,  the  ever  when  they,  the  said  A,  and  S.  Grote,  should  receive  pos- 
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eession,  and  at  the  expiration  of  the  term,  to  wit,  the  1st  of  new -York, 
May,  1808,  surrender  up  the  house  and  form  to  the  said  A.  o^tober^^is^ 
and  S,  Grote,  or  their  legal  representatives,  in  good  order,  &c.  ''*'*'gbot«^^ 
and  free  from  all  encumbrances.  v. 

The  defendant  ofFei'ed  to  prove  that  the  deed  was  not  exe-      ^^o^b, 
cuted  at  the  time  of  the  agreement,  but   this  being  objected  tiOe  u>  whick 
to,  was  overruled  by  the  judge,  as  contradicting  the  agreement.     i»ad  uot  been 

It  was  then  proved  that  the  defendant  and  S.  Grote  went  X'^Se  iotes 
into  possession  of  the  farm  mentioned,  about  the  1st  of  Maff^  ^ere  paid  by 
1808,  and  still  remained  in  possession,  and  that  the  title  had  ^iich  cfdeiiv- 
never  been  questioned.  The  consideration  given  to  the  plain-  «rc<i  ^o  ^-  in 
tiff  was  1,880  dollars,  payable  in  mstalments  of  125  dollars  note'by  V*^^- 
nach,  and  separate  promissory  notes  were  given  for  each  in-  gainst  ^.  it  was 
stalment ;  some  of  the  notes  became  due  before  the  1st  of  May,  ml^l^^^^tfer, 
1808,  and  were  paid,  and  the  note  in  question  was  the  last,  from  circum- 
being  the  only  one  remaining  unpaid,  and  was  deUvered  by  the  fJJ^rT' ©rite 

witness  to  the  plaintiff.  n^ieby  the  de- 

The  defendant  then  offered  to  prove  that  there  was  rent  in  plaS/^'aud 
arrear  and  due  to  the  landlord,  on  the  farm  held  by  the  plain-  that  the  facts  in 
tiff's  fether,  and  of  which  the  premises  mentioned  in  the  gu^c^ie^®  ^y't 
agreement  Were  a  part,  and  that  the^  plaintiff  was  bound  to  pay  dence  of  apeN 
that  rent ;  but  the  evidence  was  overruled  by  the  judge,  who  di-  co'ildtt^on  on 
rected  the  jury  to  find  a  verdict  for  the  plaintiff  for  the  amount  of  which  the  note 
the  note  with  interest,  and  the  jury  found  a  verdict  accordingly.  hTndi^of  c.,*or 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new  that  the  defend- 
trial ;  1.  Because  the  note  was  delivered  as  an  escrow,  and  the  fhe  ^^ondUion! 
condition  never  performed;  and  the  condition  not  having  or  dispensed 
been  performed,  the  note  was  not  valid  against  the  defendant,  foi^ance.(a}^'' 
without  evidence  of  a  delivery  by  him  to  the  plaintiff  at 
another  time  ;  2.  Because  the  judge  rejected  proper  evidence ; 
and,  3.  Because  he  misdirected  the  jury. 

J.  Hamilton,  for  the  defendant. 

Ostrander,  contra. 

^Per  Curiam.  The  facts  well  warranted  the  jury  to  have  [  *  404  ] 
presumed  the  note  to  have  been  delivered  over  to  the  plaintiff 
by  the  assent,  and  as  the  act  of  the  defendant.  Circumstances 
may  be  equivalent  to  an  actual  redelivery  of  a  deed.  {Qowp. 
201.)  The  note  in  question,  together  with  other  notes  given 
as  part  of  the  same  consideration,  were  left  with  the  witness 
as  a  trustee  for  the  plaintiff,  and  to  be  delivered  to  the  plain- 
tiff, on  his  performance  of  the  agreement.  It  was  proved  that 
the  defendant  had  paid  the  other  notes  as  they  successively  fell 
due,  and  had  entered  into  the  possession  of  the  farm  for  the 
purchase-money  of  which  the  notes  we're  given,  and  that  the 
title  was  undisputed  ;  and  the  present  note  (being  the  only  one 
remaining)  had  been  delivered  to  the  plaintiff  by  the  witness. 
These  facts  were  evidencie  tba:t  the  contingency  on  which  the 
note  was  lefl  with  the  witliess  had  either  been  fulfilled,  or 
finally  dispensed  with,  by  the  assent  of  the  parties. 

The  motion  on  the  part  of  the  defendant  ought,  therefore, 
to  be  def»ed.  Motion  denied. 

(a)  Baldmn  v.  Mitnn,  2  Wend.  Rep.  399. 
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NEW- YORK, 

^^I^^^^^J^*  Thompsow  against  Gardner. 

Pl£RC£ 

HoBBARD  ^^  error,  on  certiorari,  from  a  justice's  court.  Gardner 
brought  an  action  of  assumpsit  against  Thompson,  Hefore  the 

In  a  suit  justicc.  On  the  return  of  the  summons,  the  defendant  did  not 
^'ereln whowas  ^PP^^''*  The  plaintiff  demanded  a  balance  due  from  the  de- 
collator  of  fendant  on  the  tajipes  of  the  last  year,  the  plaintiff  having  been 
^^v'*  ih  t*  collector  for  the  town  that  year  ;  and  offered  in  evidence  the 
of  the  defend-  assessment  roll  of  the  taxes  of  the  town  for  the  last  year,  and 
Son  of  Sie^as-  ^  '^^TTant  of  the  supervisors  to  the  plaintiff  to  collect  them, 
sessment  roll  in  From  the  assessment  roll  it  appeared  that  the  defendant  had 
which  ^tho  ^e-  been  rated  and  assessed  one  dollar  and  seventeen  cents,  of 
rated,  and  the  which  twenty-five  ccnts  had  been  paid  by  him.  On  this  evi- 
Tiioffas^  oi-  ^^^^^  ^^^  justice  gave  judgment  for  the  plaintiff  for  ninety-two 

lector,  are  not  CCntS. 

sufficient    evi-       p^^  Curiam,     Though  the  recovery,  in  this  case,  is  trifling, 

dence   to    sud~ 

port  the  acdon.  yet  we  are  bound  to  reverse  the  judgment.  The  justice  sets 
[  *  405  ]  *forth  the  evidence '  before  him,  and  there  is  no  room  left  for 
w ^ht  toth *w  ^°y  intendment.  From  the  evidence  appearing  on  the  return 
a"feast,V  pre-  of  the  justicc,  no  right  of,  action  whatever  was  shown  by  the 
ofTe  fax™^°d  P'^'"*'^'  There  was  no  evidence  that  the  plaintiff  ever  paid 
default  of^pay-  the  tax  for  the  defendant,  or  demanded  it  of  him.  The  remedy 
"" fi't  h  th  &^^^  ^y  the  statute  to  the  collector  is  by  distress ;  and  even 
a  collector  of  admitting  that  an  action  would  lie,  a  default  in  not  paying  on 
taxes  can,  even  demand  was  ncccssary  to  be  shown.  It  would  be  an  alarming 
of  SJe*tax"and  doctriuc  to  say  that  a  collector  of  taxes  might  sue  immediately 
default,  bring  every  pcrson  upon  his  assessment  roll,  without  first  demanding 
fhetaxT"    **^  payment  of  the  taxes.  Judgment  reversed,  (a) 

^^^^^  (a)  See  Beach  v.  Vandenburgh,  ante,  361. 


Pierce  against  Hubbard. 

Though  pro-  IN  crror,  on  certiorari,  from  a  justice's  court.  Pierce 
r*-!iifice^^ma^  brought  an  action  of  trespass  de  bonis  asportatie,  fyc,  against 
*e'^*aiter^ed'"by  Hubbard,  before  the  justice.  The  trespass,  in  entering  the 
**et  a*^^Tniri  plaintiff's  housc  and  taking  the  goods  as  stated  in  the  plain 
authority^"^by  tiff's  declaration,  was  proved.  The  defendant  justified  the 
bi™to  aiterthe  ^^^^^S  uudcr  two  exocutions  against  the  goods  of  the  plaintiff 
dates  of  execu-  delivered  to  the  defendant,  as  a  constable,  to  be  executed. 
*  n*'w"n^^^h  ^^  ^^^  executions  were  produced,  and  one  of  them  appeared  to 
oMo^fiif  up^or  have  been  altered  in  its  date  from  the  25th  o(  December,  1810, 

vofd  ^'*'''^''*  '^  ^^  *^®  ^^^  ^^  ^^^<^^y  1911 ;  and  -the  other  from  the  11th  of 
^And  theprac-  December,  1810,  to  the  2d  of  March,  1811.  The  justice  who 
ii^n  ^l  coStll  ^?®^^^  ^^^  ^^^^  execution  testified  that  he  might  have  autho- 
bTe°fo\iierproI  Hzed  the  coustablc  to  do  it,  as  he  frequently  gave  constables 
i?*n^.?thT^**^  permission  to  alter  the  dates  of  executions  at  the  request  of 
deu"  *nor  ^^-  the  plaintiffs,  considering  the  alterations  as  tantamount  to  a 
strai '°  *  "*^^'  ^®°®^^^'  The  justice  who  issued  the  other  execution  testified 
that  it  was  made  out  in  December,  1810,  but  was  not  delivered 
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to  the  constable  until  March,  1811.     The  jury  found  a  verdict  new-york, 
for  the  defendant,  on  which  the  justice  gave  judgment.  .  ^ctober^ms. 

Per  Curiam.   The  only  question  in  this  case  is,  whether  the     campbjsll 
executions  under  which  the  defendant  justified,  were  valid.    It  v. 

does  not  Appear  that  any  thing  had  been  done  under  the  exe- 
cutions, *until  after  the  alterations  in  the  date  of  them.  And  [*406] 
if  the  alterations  were  made  by  the  direction  of  the  justice, 
the  process  would  not  thereby  be  invalidated.  Any  general, 
authority,  however,  by  justices  to  constables,  to  fill  up  or  alter 
process,  would  be  void  and  highly  improper.  It  is  a  practice 
which  in  no  case  would  be  prudent  or  discreet  on  the  part  of 
the  magistrate.  Whether  the  alterations  in  the  present  case, 
ivere  made  by  the  authority  of  the  justices  or  not,  were  ques- 
tions of  feet  for  the  jury  to  decide ;  and  we  do  not  see  sufii- 
cient  grounds  for  setting  aside  their  verdict. 

Judgment  affirmed. 


Campbell  against  Richardson  akd  others. 

IN  error,  on  certiorari,  from  a  justice's  court.    Richardson,     Where  j.  set 
Taft,  MDowell  and  Todd,  sued  Campbell,  before  the  justice,  Xo?  "^tT  and 
and  declared  that  whereas  the  defendant,  on  the  7th  of  Jan-  it  was  agreed 
tmry,  1813,  at,  &c.  set  up  a  mark,  the  size  of  a  horse,  at  the  ^^^Jb!"  should 
distance  of  sixty  rods,  for  the  plaintiffs  to  shoot  at,  at  twenty-  pay  ^.25  cents 
five  cents  for  each  shot,  and  which  if  hit  by  them  the  defend-  h/fired7but?f 
ant  agreed  to  pay  to  the  plaintiffs  the  sum  of  twenty  dollars ;  B.  hit  the  mark 
that  the  plaintiffs  did  shoot  at  the  mark  so  set  up  by  the  de-  pa^hiiloToi- 
fendant,  for  which  they  jointly  paid  to  him  twenty-five  cents,  lars,  it  was  held 
for  each  and  every  shot  made  by  them ;  and  that  the  plaintiffs  contract^  ^  wid 
hit  the  mark  so  set  up,  by  reason  whereof,  &c.  claiming  the  that  B.  Wing 
twenty  dollars  which  the  defendant  promised  to  pay,  &c.   The  ^igh?  maSum 
agreement,  as  stated  in  the  declaration,  was  proved,  and  it  was  an   action    a- 
also  proved  that  after  the  plaintiffs  had  hit  the  mark,  the  de-  f ove'r  "fhe ""1) 
fendant  said  he  would  pay  them  the  twenty  dollars ;  though  dollars. 
some  question  was  made  whether  the  ball  had  not  glanced  be- 
fore it  hit  the  mark.     Several  witnesses  testified  that  another 
person  was  concerned  with  the  plaintiffs  in  the  transaction. 
There  was  evidence  also  that  he  was  a  minor,  and  his  father 
testified  that  he  did  not  give  him  permission  to  join  with  the 
plaintiffs ;  but  that  he  shot  on  his  own  account.     The  justice 
was  of  opinion  that  the  plaintiffs  could  not  maintain  their  ac- 
tion, if  any  other  person   was  a  partner,  or  interested  with 
them;  but  he  left  the  question  to  the  jury  whether  the  person 
mentioned  was  a  partner  or  not. 

*The  jury  found  a  verdict  for  the  plaintiffs,  for  twenty  dollars,       [  *  407  ] 
on  which  the  justice  gave  judgment. 

Per  Curiam.  Whether  another  person,  not  joined  in  this 
suit,  was  a  partner  with  the  plaintiffs  in  the  transaction,  was  a 
question  of  fact  proper  to  be  decided  by  a  jury ;  and  though 
their  verdict  was  against  the  weight  of  evidence,  we  do  not  in- 
terfere on  that  ground. 
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flEW-YORK,  If  a  wager  of  any  kind  is  to  be  recognised  as  valid  in  lair, 
?*!i!''>-l^^*  the  one  made  in  this  case,  is,  perhaps,  as  harmless,  and  liable 
^^^  to  as  little  objection,  as  any  that  could  be  made.  It  has  long 
been  matter  of  regret  with  courts  of  justice,  that  wagers  should 
have  been  so  far  count^ianced  as  to  permit  action^  to  be  sus- 
tained for  their  recovery.  The  expression  of  this  regret,  bow- 
ever,  is  accompanied  with  the  admission  that  the  common  law 
does  recognise  some  wagers  as  valid  ;  and  we  do  not  discover 
any  solid  reason  for  saying  the  present  belongs  to  the  class  «f 
excepted  cases.  Strong  and  cogent  reasons  might  be  urged  to 
ihe  froper  tribunal,  for  an  alteration  of  the  law  on  this  subject ; 
but  as  the  law  now  stands,  we  do  not  feel  ourselves  authorized 
to  say  that  the  plaintiffs  have  no  right  to  recover  in  the  present 
case.     The  judgment  must,  therefore,  be  affirmed. 

Judgment  affirmed,  (a)  ' 

(a)  See  Aett,  Beta.  24,  c.  46.  s.  1  and  2.  Sets.  25,  c.  44.  Cowp.  38.  729.  1  Term  Rep. 
66.  2  Tc-m  Rep.  615.  710.  3  Term.  Rep.  697.  4  Bl.  Com.  171.  6  Term  Rep.  499 
10E<wf,22.  2  Boa.  Sf  Pull.  b\.  2H.Bl.43.  ^TertuRep.l.  ^  Johns.  Rep.  426 
7  Johns.  Rep.  440.  8  Johns.  Rep.  454.  [Yates  v.  Foot,  12  Johns.  Rep.  Vischer  v. 
Yales,  11  Ibid.  23.  Denniaton  v.  Cook,  12  Ibid.  375.  Haywood  v.  Sheldon,  13  Ibid.  88. 
Zielly  V.  Warren,  17  Ibid,  192.  Rust  V.  Golt,  9  Cow.  Rep.  169.  Buchanan  v.  Ocean 
Ins.  Co.,  6  Ibid.  118.] 


Jackson,  ex  dem.  Bitkt  and  others,  agcmist  Ransom, 

The    limita-      THIS  was  an  action  of  ejectment  brought  to  recover  lot  No. 
JdSiiv"e  *io  M-  sixty-four,  in  the  township  of  Camillus.     The  cause  was  tried 
ties  to  lands  in  at  the  OnoTidaga  circuit,  in  June,  1813. 
[  *  408  ]  *The  plaintiff  read  in  evidence  an  exemplification  of  a  patent, 

^Zt^\sess.  dated  the  8th  July,  1790,  for  the  lot  in  question,  to  Lodowick 
20.  c.  51,)  as  to  Bunt,  a  soldier  in  the  late  war. 

lug  aXrL  to  .It  was  proved  that  Lodotoick  Bunt  died  in  March,  1785, 
Uie  award  of  without  issuc,  leaving  his  father,  Matthias  Bunt,  who  died 
St™°canBorbc  ^''^out  two  ycars  afterwards,  leaving  three  sons  and  four  daugh- 
setupinanac-  ters,  lessors  of  the  plaintiff,  his  heirs  at  law.  The  daughters 
8u?h  of  2^*1^-  ^^^^  a''  married  more  than  fifteen  years  ago,  and  are  now  liv- 
Rors  in  eject-  ing,  and  their  husbands  are  also  lessors  of  the  plaintiff. 
TJ!!  .!iL  J/L!      The  defendant  gave  in  evidence  the  award  of  the  Onondaga 

feme  coverts  at  ,      ,  i  t      i        /-*«.  ■       ^  .     -  ^^^^     i  i  •    i       i 

the  time  the  Commissioner 8 ,  dated  the  20th  August,  1800,  by  which  the 
made^-  and  '^^  ^^  qucstiou  was  awarded  to  Elias  Kane.  It  did  not  appear 
bringi/igtheac-  that  any  disscnt  had  been  filed  by  ihe  femes  coverts. 
coverture  Is *l!o  ^^^  j^dge  charged  the  jury  that  the  award  of  the  comrois- 
waiver  of  the  sioners  was  a  bar  to  the  plaintiff's  recovery  of  any  part  of  the 
in  iihcfstatute"*^  premises  in  question ;  and  the  jury  accordingly  found  a  verdict 
But  the  filing  for  the  defendant.     A  motion  was  made  to  set  aside  the  ver- 

condition  pro-  Gold,  for  the  plaintiff.  The  proviso  in  the  8th  section  of 
ri^^of  recov^  *^^®  ^^^  relative  to  titles  to  lands  in  Onondaga  county,  {sess. 
ery,  an  action  20.  c.  51.)  declares  the  act  should  not  be  construed  "to  the 
taSedbefore"a  P^^j^^'^^  of  any  person,  under  the  age  of  twenty-one  years,  or 
dissent       has  feme  covcft ,  Sfc,  if  such  infant,  feme  covert,  8fc.  shall,  within 

been  filed;  but 

the  wife  by  herself,  or  b^  her  husband  ra  bis  iiain«;  may  file  her  dissent,  and  brings  her  action  with  her  -boft- 
band,  and  recover  during  coverture ;  or  she  may,  within  three  years  after  the  death  of  her  husbaad, 
file  he?  dissent  and  bring  an  action. 
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three  years  next  after  coming  of  age,  or  discovert,  fyc.  make  new-york^ 
their  dissent  and  bring  their  suit,"  &c.  October,  i»i& 

In  the  statute  of  4  Hen.  VII.  c.  24,  relative  to  fines,  is  a  simi-  "^""jl^J^^^Jr^ 
lar  proviso  relative  to  infants,  that  they  imiy  make  their  entry  v. 

in  five  ye  to  after  coming  of  full  age ;  and  it  has  been  held,      Ra««>«' 
under  that  proviso,  that  the  infant  might,  if  he  pleased,  enter, 
or  have  his  action,  before  he  arrived  at  full  age,  and  avoid  the 
feie-t    8o  in  Chandler  v.  VUlette,%  under  a  similar  clause  in      1 2  Sound, 
the  slKliNe  of  Umitations  of  the  21  Jac.  I.  c.  16,  it  was  held  that  p/oiorf.  566.  «! 
an  infant  might  bring  #a  action  of  aaaun^sity  at  any  time  i  i-^w  215.  i 
within  age,  though  the  six  years  tari  ehfwodj  without  )vaiving  ^^"^ll^^Saund, 
the  benefit  of  the  saving  clause.  *  ^      120. 

It  may,  perhaps,  be  said  that  the  husband  having  a  right  to 
the  land  during  life  or  coverture,  might  have  filed  a  dissent 
and  brought  an  action  of  ejectment,  without  joining  the  wife. 
True,  it  is  said  in  some  of  the  books,  that  the  husband  may 
alone  make  a  lease,  or  bring  ejectment ;  and  that  the  wife  may       [  *  409  ] 
or  may  not  be  *joined,  in  order  to  try  the  title  to  her  lands  ;^     j  Runn.  on 
but  regularly,  the  wife  ought  to  be  joined.  ||     Under  our  laws  ^{*^^'»fp/^' 
Vifeme  covert  may  alienate  her  lands  for  her  own  support ;  but  Cro.Jac.s99/ 
if  the.  defence  now  set  up  is  to  prevail,  she  would  be  wholly  jjj^^^'  ^j'^ 
prevented  from  exercising  tliis  right  over  her  estate ;  and  so  far j  Fenicj  (ii.)  4 
at  least,  will  her  right  be  jwrejudiced.  Sim       ^ 

Cady,  contra.  The  counsel  fi^r  the  plaintiff  has  argued  as  Feme,  pi.  15. 
if  the  feme  covert  was  the  principal  person  interested  in  the 
action ;  but  she  is  not  a  necessary  party  (o.  the  suit,  and  it  is 
the  right  of  the  baron,  or  husband,  which  is  tried.  It  is  true^ 
there  is  some  old  rule  to  be  found  requiring  the  wife  to  be  join- 
ed ;  but  that,  hfce  many  other  rules  of  law,  has  been  changed. 
The  husband  may  lease  his  wife's  landj  and  is,  therefore,  com- 
petent to  demise  so  as  to  bring  an  ejectment.  If  the  name  of 
the  wife^  then,  is  struck  out  as  unnecessary,  all  the  difficulty 
suggested  is  iremoved.  The  words  of  the  third  section  of  the 
act  are  general.  It  declares  that  the  award  of  the  commission- 
ers shall,  after  two  years  from  the  making  thereof,  be  "  binding 
and  conclusive  against  all  persons,  except  such  as,  conceiving 
themselves  aggrieved,  shall  within  two  years  file  their  dissev^, 
and  give  notice  thereof,^'  &c. 

This  is  an  attempt  to  bring  the  husband,  who  has  an  abso^ 
lute  control  of  the  land,  during  life,  within  the  proviso.  The 
wife,  during  the  covertfjire,  has  no  rights  which  can  be  preju- 
diced. They  are  suspended.  It  is  said  that  ^feme  covert  may 
assert  her  right  during  coverture,  from  analogy  to  the  case  of 
an  infant,  who,  it  is  said,  may  bring  his  action  before  he  comes 
of  age.  But  there  is  no  analogy  in  the  two  cases.  Her  estate 
belongs  to  the  husban<i  during  life  or  coverture,  not  to  the  wife, 
who  has  no  estate  during  the  l^e  of  her  husband.  But  in  the  case 
of  infents  and  persons  non  compos ,  they  have  their  estates  dur- 
ing infency  and  insanity,  and  may  prosecute  by  their  guardians. 

Tbeire  arc  cases  in  which  it  is  said,  that  the  husband  has 
not  onty  aa  absolute  control  over  the  wife's  estate,  and  may 
alienate  it  during  his  life ;  but  that  the  wife  may,  by  his  acts, 
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^^"bJ^ww*  ^"^s^^^^^Jy  1^^  her  estate.     As  if  a  fem/t  copyholder  marries, 

^^^.^J:,,^  and  the  husband  does  not  pay  the  rent,  or  commits  waste,  it  is  a 
jAcxsoir      forfeiture  of  the  estate  which  will  hind  the  wife  after  his  death.f 
lUirsoM.      ^^^  *"  ^^va&  cases  the  laches  of  the  husband  may  disinherit 
the  wife  forever.J 

119.^'^*''  ^Q,      '^  cannot  be  said  that  the  wife,  during  the  coverture,  is  pre- 

Car.7.  '  judiced. 

^  Co,    LUt.      *  Qol4y  in  reply,  observed ,  that  considering  the  tribunal  erect- 

r  #  41Q 1  ed  by  the  statute  to  decide  on  these  disputed  titles,  it  was  for- 
tunate that  the  proviso  was  inserted ;  and  it  ought  to  be  liberally 
construed.  But  on  the  construction  contended  for  by  the  de- 
fendant's counsel,  an  estate  of  inheritance  of  a  feme  covert 
would  be  changed  from  a  fee-simple  to  a  conditional  fee;  or  be 
made  to  depend  on  the  contingency  of  her  surviving  her  hus- 
band, there  being  no  heirs  mentioned  in  the  proviso.  I^emo 
est  hceres  viventis;  and  if  she  dies  before  her  husband,  no  per- 
son could  claim  it,  as  no  dissent  had  been  entered  by  the  hus- 
band, or  by  any  person  in  her  behalf  Persons  in  reversion  and 
remainder,  however  remote,  are  bound.  If,  then,  her  estate  in 
fee,  subject  to  the  life  estate  of  her  husband,  can  be  lost,  by  his 
neglect,  on  the  contingency  of  her  dying  first,  she  must  be  con- 
sidered as  prejudiced.  But  she  has,  he  contended,  not  only 
until  her  discoverture  to  assert  her  rights,  but  her  rights  shall 
not,  under  the  provision  of  the  statute,  be  prejudiced  in  the 
mean  time. 

Per  Curiam,  If  a  party  whose  disability  is  saved  by  any 
statute  of  limitations,  chooses  to  bring  a  suit  pending  the  disa- 
bility, instead  of  waiting  for  the  period  allowed  by  law  after 
disability  removed,  he  does  not  thereby  waive  the  benefit  of  the 
saving  clause  in  the  statute.  Thus  it  was  decided  in  Chandkf 
V.  VilUtte,  (2  Saund,  120,)  that  if  an  infant  brought  an  action 
of  assumpsit  during  his  infancy,  but  after  six  years  from  the 
time  the  cause  of  action  arose,  and  the  defendant  pleaded  the 
statute  of  limitations,  it  would  be  a  good  replication,  that  when 
the  cause  of  action  arose,  and  when  the  suit  was  brought,  the 
plaintiflf  was,  and  still  is,  an  infant.  The  plaintiff  may  sue  at 
any  time  within  age,  although  the  six  years  are  elapsed.  Upon 
the  principle  of  that  decision,  the  limitation  in  the  act  relative 
to  the  military  bounty  lands,  as  to  the  time  of  bringing  the 
action,  cannot  be  set  up  against  such  of  the  lessors  of  the  plain- 
tiff as  are  femes  coverts,  and  were  such  when  the  award  was 
made ;  their  reply  would  be  the  same  as  in  the  other  case,  that 
they  were,  and  still  are,  femes  coverts;  and  the  statute  .pro- 
vides {sess,  20.  c.  51)  "that  nothing  in  the  act  contained, 
should  extend  or  be  construed  to  the  prejudice  of  any  person 
under  the  age  of  twenty-one  years,  or /erne  covert,  &c.;  if  such 
person  shall,  within  three  years  after  coming  to  the  age  of  twen 
ty-one  years,  becoming  discovert,  &c.,  make  their  dissent,  «id 
bring  their  suit,  and  prosecute  the  same  to  effect  as  aforesaid. 

[  •411]  *But  the  difliculty  in  the  way  of  the  recovery  is,  that  here 

no  dissent  has  been  filed,  either  by  the  femes  coverts  or  by 
their  husbands. 
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The  filing  of  the  dissent,  within  the  period  of  limitation,  NEW- YORK, 
seems  to  be  requisite,  by  the  act,  to  entitle  the  party  to  recover.  October,  I813. 
It  was  so  understood  by  the  court,  in  the  case  of  Jackson,  ex 
dem.  Cornelius  v.  M'Kee.  (8  Johns.  Rep,  429.)  The  party 
against  whom  the  award  was  made^  was,  by  the  terms  of  the 
act,  to  file  his  dissent  and  bring  his  suit  within  the  period  pre- 
scribed. The  fiUng  of  the  dissent  is  a  condition  precedent  to 
the  right  of  recovery.  It  was  a  necessary  act,  because  the 
statute  required  it ;  and  if  a  feme  covert  will  bring  the  eject- 
ment during  her  disability,  she  must  comply  with  the  condition 
upon  which  the  action  was  granted ;  she  must  previously  put 
her  dissent  upon  record.  This  she  may  still  do  and  recom- 
mence her  suit.  The  plaintiff  ought,  therefore,  to  have  been 
nonsuited  at  the  trial,  and  the  award  was  not,  in  any  other 
sense,  a  bar  to  the  action.  The  omission  of  the  husband  to  file 
a  dissent  within  the  two  years,  was  not  a  default  aff*ecting  the 
wife,  so  as  to  bar  her  right  of  action,  either  during  the  cover- 
ture or  subsequent  to  it.  The  default  of  the  husband  cannot 
work  any  prejudice  to  the  wife's  interest ;  for  the  act  declares, 
that  nothing  in  it  should  be  construed  to  the  prejudice  of  per- 
sons under  disability.  But  upon  the  case  as  stated>the  plain- 
tiff was  not  entitled  to  recover,  and  the  wife  is  necessarily 
turned  round  to  a  new  action ;  and  to  entitle  her  to  sustain  it, 
she  must,  either  by  herself,  or  by  her  husband  in  her  name  and 
behalf,  previously  cause  her  dissent  to  the  award  to  be  duly 
entered. 

The  motion  on  the  part  of  the  plaintiff  to  set  aside  the  ver- 
dict is  denied.  Motion  denied. 


*GoLD  AND  Sill  og^ams^  Phillips  and  another.         [*412] 
Gold  against  The  Same. 

THESE  were  actions  of  assumpsit,  brought  by  the  plaintiffs  f^^jo  p\„5 
in  the  first  suit,  to  recover  their  fees  as  attorneys  and  counsel-  «  part  of  the 
lors  in  the  Supreme  Court,  and  by  the  plaintiff,  in  the  second,  ^"n^^^p^^^^v 
for  his  fees  as  solicitor  and  counsel  in  the  Court  of  Chancery.  Ss'Sd/S^ 

The  cause  was  tried  at  the  Oneida  circuit,  on  the  3d  June,  »"?  himself  to 
1813,  before  Mr.  Justice  Yates.  §e?ts  and  judg- 

The  plaintiffs  proved  a  retainer  by  Aaron  Wood,  and  the  "^nts  against 
performance  of  their  services  as  stated  in  the  bills  of  costs  which  a  deMdJe  from 
were  produced ;  the  charges  in  which  were  objected  to  by  the  ^-  to  <?•  and 
defendants'  counsel.  It  was  proved,  by  an  attorney,  who  was  fo'/  cosST^d 
present,  and  prepared  the  writings,  that -4aron  Wood  sold  and  £-^'*^'^*°  9- 
conveyed  a  farm  to  the  defendants,  on  the  7th  November,  1810,  arrangement  ^ 
for  4,210  dollars,  for  the  payment  of  which,  a  bond  and  mort-  with  w.,  he, 
gage  on  the  premises  were  given  by  the  defendants  to  Wood;  accouiSabie  to 
the  time  and  manner  of  the- payment  being  specified  in  the  G,&,8.foTthe 
bond.  The  witness  stated  that  a  certain  sum,  with  interest,  ^r^^  "®  '°™ 
was  to  be  paid  to  Wood  at  a  specified  time,  and  the  residue  in  an  action 
was  made  up  of  different  debts  and  judgments  against  him,  G^SmiJi 
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NEW- YORK,  specified  in  the  bond ;  and  which  the  defendants  were  bound 
^^'»^^^-  to  pay,  and  to  foeep  the  said  Wood  harmless  and  indemnified 
from  the  same ;  and  the  witness  believed  that  certain  demands 
of  the  plaintiffs  against  Wood  for  cost9  were  also  to  be  satisfied 
by  the  defendants ;  and  that  the  amount,  as  he  thought,  was 
P.,  it  was  held  sp^cified  in  the  bonds,  and  he  had  understood  that  some^  or 
that    the    as-  all,  the  costs  wore  in  chancery. 

wM^vaUdfafd  Jt  was  provcd  that  the  bond  of  the  defendantsr  was  after- 
not  within  the  wurds  Cancelled  on  the  defendants'  giving  up  the  form  to  (me 
frauds^,  being  ThoddeusT  Wood^  who  entered  into  an  agreement  with  them  to 
founded  on  a  pay  the  Said  debts,  and  al$o  to  pay  the  costs  of  the  plaintiffs 
eiau°on;''°"ba't  ^^^^^  ^^  defendants  had  assumed  to  pay. 
that  the  prom-  The  plaintiffs,  also,  gave  in  evidence  the  following  letter  ad- 
&  ^'"fointiy;  dressed  to  them  by  the  defendants : 

did  not  apply  "  November  7,  1810. 

froni^^^w^.    to      "  Gentlemen  :     An  arrangement  has  been  made  between 
cither  of  them  US  and  Aaron  Wood,  *by  which  we  are  to  be  accountable  to 
i^*'4r3  l'^''^  you  for  the  balance  due  from  him  to  you  on  account." 
I-  J  Verdicts  were  taken  by  consent  for  the  plaintifis,  in  both 

causes,  subject  to  the  opinion  of  the  court,  on  a  case  containing 
the  facts  above  stated. 

Gold,  for  the  plaintiffs,  contended  that  the  promise  of  the 
defendants  was  not  within  the  statute  of  frauds ;  but  fell  within 
the  third  class  of  cases  mentioned  by  the  Chi^  Justice,  in  the 
1 8     Johns,  case  of  Leonard  v.  VrederAergh  ;f  the  principle  also  laid  down 
^A^^^sdo.  ^"  Tomlinson  v.  GillX  was  in  point.     The  conveyance  of  the 
Roll.  Ahr.  29!  form  by  Aaron  Wood,  the  original  debtor,  to  the  defendants, 
Bwmi^*.    ^  ^"^  ^^  allowance  of  the  demand  of  the  plaintiffs  against  him, 
as  part  of  the  purchase-money  agreed  to  be  paid  by  the  de- 
fendants, made  a  new  and  distinct  consideration  to  support  the 
promise  of  the  defendants,  and  on  which  it  was  founded,  so  as 
to  take  it  out  of  the  operation  of  the  statute.     A  formal  dis- 
charge of  the  original  debt  is  not  necessary ;  a  distinct  benefit 
is  sufficient  to  support  the  promise.     It  was  not  necessary  that 
the  consideration  or  promise  should  be  in  writing.     But  even 
if  it  were,  enough  appears  to  repel  that  objection.     The  res 
gesta,  the  whole  agreement,  is  stated  in  the  bond  given  to 
Aaron  Wood,     Every  requisite  guard  against  fraud  exists  in 
this  case. 

Kellogg,  contra,  said  that  he  did  not  deny  the  general  prin* 
ciplelaid  down ;  but  he  contended  that  it  did  not  apply  to  this 
5  8    John».  ease.    In  SkeUon  v.  Brewster,^  there  was  a  discbai^e  of  the 
^'  ^^^*         original  debt,  which,  as  well  as  the  depositing  the  go<3s  in  the 
hands  of  the  defendd^nt,  constituted  the  consideration  for  the 
prcMnise.     So  in  the  case  of  1  RM.  Abr,  29,  there  was  a  dis- 
charge of  the  original  promise,  which  was  the  consideration  of 
II  See  Burr,  the  Other  promise ;  and  in  Reed  v.  JVasA,||  there  was  an  accept- 
^^^^*  ance  of  the  defenckint  in  the  place  of  the  original  debtor. 

Again,  the  agreement,  that  is,  the  consideration,  as  well  as  the 

ir  Seets    V.  promise,  must  be  in  writing.H     The  plaintiffs  cannot  go  out  of 

^'!*'li9?^  the  writing  they  have  produced/ to  seek  the  consideration  in 

^«'»  1^'  (a)  JPaWey  v.  aeveland,  4  Cow,  Rep.  432. 
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another  writing,  in  the  possession  and  under  the  control  of  a  new-york, 
third  person  ;  and  who,  it  appears,  had  cancelled  it.  It  ought  October,  i^ia, 
to  have  been  stated  in  tlie  same  writing,  and  the  plaintiffs  ought  ^"jT^^^l^lr^ 
to  have  accepted  the  defendants  as  their  debtors,  previous  to  v. 

the  discharge  of  the  bond.  ?«»€«. 

"^Per  CuHam.  The  promise  of  the  defendants  was  not  with-  [  *  414  ] 
in  the  statute  of  frauds.  It  had  no  immediate  ccmnection  with 
the  original  contract,  but  wa»  founded  on  a  new  and  distinct 
considerati(Mi.  The  distinction  noticed  in  Leonard  v.  Fre- 
denbergh,  (8  Johns.  Rep,  39,)  applies  to  this  case,  and  takes  it 
out  of  the  statute.  The  defendants  made  the  promise  in  con- 
sideration of  a  sale  of  lands  made  to  them  by  Aaron  Wood ; 
and  they  assumed  to  pay  the  debt  of  the  plaintiiis,  as  being,  by 
arrangement  with  Wood^  part  payment  of  the  purchase-money. 

Here  was  a  valid  assumption  of  the  debt  of  Aaron  Wood, 
and  the  only  inquiry  is  as  to  the  extent  of  the  promise. 

It  was  made  jointly  to  Gold  and  Sill;  and  th«  evidence  will 
not  warrant  the  application  of  the  promise  to  the  debts  of  Gold 
aiid  Sill  in  their  separate  and  individual  character. 

The  plaintiffs  are,  accordingly,  entitled  to  judgment  in  the 
first  suit,  and  the  defendants  in  the  second  suit. 

Judgment  accordingly. 


Jackson,  ex  dent.  The  People,  against  Pierce. 


»er- 
lad 


THIS  was  an  action  of  ejectment,  tried  at  the   Orwida  cir-     Where  am 
idnit,  in  June,  iai3,  before  Mr.  Justice  Yates,  TmorTgaV  of 

Letters  patent  under  the  colonial  government,  dated  the  12th  lands,  was  af- 
of  Jwne,  177  Hwere  granted  to  William  Bayard  Bind  fifty-four  {edTut^fheid 
others,  oAvhom  William  JSTawe  and  A.  M'Dougal  were  two,  that  the  mort- 
for  50,000  acres  of  land,  known  by  the  name  of  Freemasons'  feTu^IcdilS 
Patent,  and  formerly  called  the  Oneida  purchase.  Kans  and  the  people,  as 
M'Dougal  released  in  fee  to  John  Weatherhead  all  their  undi-  ert^ihTxTght 
vided  shares  in  the  tract,  on  the  19th  of  October,  1771.  The  of  the  monga- 
tract  was  divided  by  commissioners  of  partition,  appointed  by  mongage  ^debt 
an  act  of  the  legislature  passed  the  10th  of  April,  1787.  By  had  ^'lam  dor- 
the  ^partition,  lots  No.  five  and  ninety-eight  fell  to  the  share  [*415  ] 
of  Kane,  and  lots  No.  twenty-eight  arid  sixty-four  to  M'Dour-  ^^^  ^l^^  -^j 
gal.  Weatherhead  was  attainted,  by^  the  act  of  attainder  o  ^arch,  isoz.  Tt 
the  22d  of  October,  1779.     The  premises  in  question  are  a  part  ^^s  held,  that 

t*  <  1    •  TkT       r*  alter  oeciuctinfir 

of  great  lot  No.  five.  the   period    of 

The  defendant  proved  that  Weatherhead,  on  the  2d  oi March,  ^«^  {J^I^^s" 
J  773,  executed  a  mortgage  deed  to  Thomas  Wamald  and  Tf^'time  Xs 
others,  of  Leeds,  Great  Britain,  for  two  fifty-fifth  parts  of  the  f^^'^jjj  *°  ^l' 
said  tract,  that  is  to  say,  two  fifths  of  the  said  two  fifty-fifths,  to  suLption  ^"of 
secure  the  payment  of  a  bond  given  by  him  to  W.  and  F,,  dated  payment.  But 
the  5th  of  August,  1772,  for  two  hundred  and  forty-three  twenPy "ears^w 
pounds  two  shillings  ten  pence  sterling,  in  one  year,  with  o»^y  a  *^''*y"u 
interest  at  Ave  per  cent.,  and  three  fifths  to  2^  and  H.  fF.,  to  toTowidVpre- 
secure  a  bond  given  them,  on  the  12th  of  August,  1772,  for  fwmpUon,  and 

°  '  •  °        '  '  IS  not  of  Itself, 

(a)  Clapp  V.  Bromagkam,  9  C<no.  Rep.  530.  a  bar.(a) 
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NEW- YORK,  three  hundred  and  sixty-seven  pounds  eighteen  shillings 
^^l^^^^j^^J^-  five  pence  sterling,  payable  in  one  year,  with  interest.      The 

Jackson      mortgage  contained  covenants  of  seisin,  quiet  enjoyment,  &c., 

V-  and  for  payment  of  the  money.     On  the  bond  to  JV.  and  F. 

lERCE.      there  was  an  endorsement,  dated  the  29th  of  April,  1774,  of 

And  where  ^^^  payment  of  forty  pounds  on  account  of  interest,  and  on  the 
the  aiiorney-  boud  to  T.  and  H.  W,  an  endorsement  of  the  same  date,  of  a 
iw^'^or-  ewr-  P^Y^^^^  ^f  fifty-eight  pounds  one  shilling  four  pence,  on 
«/,T^wh^the  account  of  interest.  On  the  19th  of  March,  1803,  the  mort- 
pciition  of  the  cmse  was  assigned  to  John  Thurman.     On  the  29th  of  Marchy 

occupants      of   ?  ®-.      ,  ®  ,  .  i  i  i      i 

lauds  mortgag-  1802,  the  attomey-geueral  and  surveyor-general,  to  whom  had 
attamted^  had  ^^®"  referred  by  the  senate  the  petition  of  the  occupants  of  the 
been  referred,  land,  made  a  report,  that  there  was  due  on  the  said  mortgage 
^^x)'^  i.**'iSl1'  6,653  dollars  and  24  cents,  and  that  it  viras  not  advisable  for 

la  Marchf  IQOZf   ^'  ,  ,  '  i  i         •  ii  t 

reported     the  the  State  to  redeem  the  mortgage,  but  that  it  would  be  proper 

Imtstlnafn  ^^  *^  ^®''  ^^^  '^"^  subject  to  the  mortgage. 
an<\  T  ba&nce  Katie,  on  the  30th  of  April,  1795,  demised  lot  No.  five  to 
lil!s  wM^'^hTd  ^^®  ^'  ^^^^^^?  ^'^^  twenty-one  years,  at  the  annual  rent  of 
siifficienuo  re-  ouc  shilling  per  acre  ;  and  on  the  3d  of  February,  1800,  being 
sum  ti*'^  ^'7  shown  his  release  above-mentioned,  he  assigned  the  indenture 
payinen"  esj^-  of  demise  to  Thurman,  to  whom  the  tenant  attorned  by  en- 
*^ir'If  t  d^'^h  ^^""s^"^®^*  ^"  ^he  lease,  and  regularly  paid  the  rent  to  him. 
oSie"  circum-  The  defendant  claimed  to  hold  by  assignment  under  Rindge. 
^*  Wher  ^^^  ^^'  "i'^^^y-^ight  had  also  been  demised  by  Kane  to  A. 

mortgage      is  CttSB,  who  assigned  the  lease  to  Thurman. 
iivkEd^^art^o       ^^  ^^^^  of  the  Freemasons'  Patent  was  settled  or  inhabited, 
share^in  alar"e  Until  about  the  year  1786,  and  the  premises  in  question  re- 
tract of  lanSj  mained  a  forest,  and  uncultivated,,  until  about  the  time  Kane 
Son,  ^tiie^r?ghi*made  the  lease  to  Rindge. 

or  share  of  the  J^an  Vechteu,  (Attorney-General,)  contended,  that  from  the 
[  *  416  J  *lapse  of  time,  being  more  than  twenty  years,  there  being  no 
mortg^or  is  payment  within  that  time,  or  possession  under  it,  the  mortgage 
eraity,   ^^  ^the  must  be  presumed  satisfied. 

be°'^cOTside^^d  ^^^  presumption  is  not  repelled  by  t\.e  report  of  the  attor- 
as  attTcherto  ncy-gcncral  and  surveyor-general  to  the  senate.  They  knew 
*:v  T'*  ^°  ^h'  ^^^^^^S  more  than  that  there  was  a  mortgage  on  record.  The 
siilre  of  the  proceeding  and  inquiry  were  at  the  instance  of  the  persons  in 
mortgagor,  and  posscssiou.  That  report,  made  under  those  circumstances, 
whoi/°lnterest  ought  not  to  be  allowed  to  afiect  the  legal  presumption  as  to 
therein.  the  mortgage. 

Gold,  contra,  insisted  that  the  presumption  of  payment  never 
existed,  unless  the  mortgagor  had  remained  in  possession 
twenty  years ;  and  so  if  the  mortgagee  remains  in  possession 
twenty  years,  a  release  of  the  equity  of  redemption  may  be 

tlFoTiA.JB^.  ^resumed  +  f  / 

323.  1  Ves.  51.  presumea.T  .     ,  .       ,  .         ^ 

3  Atk,  224.  r  ull  twenty  years  are  required  to  raise  the  presuniption  of 
mn.^'L  a^f,  P^y^^^t  ^  to  a  bond,  unless  the  presumption  is  strongly  aided 
66, 67.      *    *  by  other  circumstances.  J 

jiL^^'^^l  There  are  special  circumstances,  in  the  present  case,  to  re- 
Cranch's  Rep.  pel  the  presumption.  The  premises  were  a  wilderness,  and  no 
^^^'  rents  and  profits  could  be  received  by  a  mortgagee,  if  he  went 

into  possession.     The  interest  was  paid  down  to  the  time  of 
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the  commencement  of  the  late  war ;  and  the  mortgagee  was  new-york 
attainted  and  went  to  England.  The  extreme  difficulty  of  Oc^r,^i2 
obtaining  payment,  the  insolvency  of  a  debtor,  or  a  state  ap- 
proaching to  insolvency,  have  been  deemed  circumstances  suf- 
ficient to  repel  the  presumption  of  payment.f  The  bare  en- 
dorsement of  the  bond  by  the  obligee  has  also  been  considered  ^  ^^?^^ 
sufficient  for  that  purpose.J  jun.266. 

If  the  time  is  taken  from  the  29th  April,  1774,  when  the  n^l^?^^*  ^ 
payment  for  interest  was  made,  and  the  period  of  the  war  is 
deducted,  twenty  years  had  not  elapsed.  From  the  end  of  the 
war  to  March  J  1802,  is  barely  nineteen  years ;  and  from  the 
end  of  the  war  to  the  time  Kane  made  the  lease,  twelve  years 
only  had  elapsed.  Until  1795,  when  Kane  executed  the  lease, 
the  premises  were  a  forest ;  the  tenant,  on  the  1st  oi February, 
attorned  to  Thurman,  and  paid  rent  to  him.  This  ought  to  be 
taken  against  the  state,  in  a  case  like  the  present,  where  an  at- 
tempt is  made  to  enforce  a  forfeiture  after  eighteen  years. 

Van  Vechten,  in  reply,  said,  that  it  made  no  difference 
whether  the  premises  were  vacant  or  not.  The  fee-simple,  in 
judgment  of  law,  remains  in  the  mortgagor  ;  the  mprtgage  is 
to  be  deemed  as  mere  ^security  for  the  debt.  Courts  do  not,  [*417] 
in  all  cases,  require  full  twenty  years  to  sustain  the  presump- 
tion of  payment.  It  has  been  allowed  where  eighteen  years 
only  had  elapsed,  and  even  for  a  less  period. 

Per  Curiam,  The  state  has  succeeded  to  the  rights  of  ^ 
Weatherkead,  and  if  the  defendant  would  have  been  entitled 
to  set  up  the  mortgage  as  against  him,  without  the  attainder, 
he  is  equally  so  entitled  against  the  people.  In  April,  1774, 
interest  was  paid  on  the  bonds,  for  which  the  mortgage  was 
given  as  a  security.  In  March,  1802,  the  attorney-general 
and  the  surveyor-general,  on  a  reference  from  the  senate,  re- 
ported the  mortgage  debt  to  be  outstanding  and  due.  Here 
was  an  interval  of  twenty-eight  years,  during  which  the  mort- 
gage debt  lay  dormant ;  and  if  we  deduct  the  period  of  the 
American  war,  it  will  leave  the  twenty  years  from  which  to 
form  a  presumption  of  payment.  But  the  twenty  years  is  only 
a  circumstance  on  which  to  found  the  presumption,  and  is  not, 
in  itself,  a  legal  bar  ;  and  at  the  very  time  when  the  presump- 
tion was  to  arise,  the  officers  of  the  government  to  whom  a 
question  of  this  kind  would  naturally  be  referred  by  the  gov- 
ernment, and  to  whom  it  was  referred  by  the  senate,  reported 
the  mortgage  debt  to  be  still  in  force.  This  was  enough  to  re- 
but the  presumption,  and  in  the  year  following,  ot  March,  1803, 
the  mortgage  was  assigned  to  Thurman,  under  whom  the  de- 
fendant held.  When  we  connect  with  the  above  facts  the  fur- 
ther "circumstance  that  the  premises  were  uncultivated  lands, 
and  a  forest,  until  1795,  we  are  of  opinion  that  the  jury  would 
have  been  warranted  to  consider  the  mortgage  as  a  subsisting 
encumbrance,  and  a  valid  defence  by  the  party  in  possession 
of  it. 

The  mortgage  was  originally  given  for  a  small  undivided 
part,  being  two  fifty-fifths  of  a  large  tract  of  land ;  but  on  par-  ^  : 
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NEW- YORK,  tition,  the  right  of  the  mortgagor  was  allotted  to  that  part  of 
October,  1813.  ^j^^  jj-j^^j^  which  iDcluded  the  premises  ;  and  we  are  of  opinion 
^^^^^^^^^  that  the  mortgage  is  to  be  considered  as  attached  to  that  part 
so  assigned  as  the  share  of  the  mortgagor,  and  as  covering  his 
whole  interest  in  it.  Judgment  for  the  defendant  (a) 

(a)  Vide  Jaekton  v.  Sl^iUr,  5  WendelPt  Rfp.  29$. 


V. 

JoHJfSON. 


he  promised  to.  »'"**»'  "-"^  vi^n.^ii««iit       ui^^a^^^j  ^tviuiov^vt  w  |^«j  i-v  ma 

Rjy  }he  plain-  tiffs  jointly,  two  hundred  and  fifteen  dollars,  in  ne 
iii  neat  ^t^k,  ^^0  appraisal  of  men,  to  be  delivered  at  the  village 


[*418]  *Saxton  and  Hutcheson  against  Johnson. 

.  .^«'®  ^jj.®  THIS  was  an  action  of  assumpait.  The  declaration  con- 
neciaration,  '*  taiucd  two  couuts  ;  the  first  on  a  promissory  note  in  the  usual 
staled  that' the  form;  and  the  other  for  money  paid,  money  lent,  and  money 
inade  *his  cer-  had  and  received  to  the  use  of  the  plaintiffs.  In  the  first  count, 
tain  promissory  after  Stating  the  making  of  a  certain  note,  &c.  it  was  alleged 
hfpro^I^ised'^o  that  the  defendant  "  thereby  promised  to  pay  to  the  said  plain- 
■'*'"'''  '       '     '       '  "*         '  "  neat  stock,  at 

ofNormich, 
4^.  with  inter-  two  ycars  and  six  months  after  the  date  hereof,  for  the  express 
m'  "r{ceit^d/^  purpose  of  meeting  the  payment  of  a  sum  of  money  due  on  a 
bjr  reason  notc  signed  by  the  plaintiffs  and  Benjamin  Simons,  payable  to 
And'^^^he  mtie  Amo^a  Nofton,  and  likewise  forty  dollars  in  one  year  and  six 
produced  at  the  months  ffom  the  date  hereof,  for  the  same  purpose,  with  inte- 
coniain*****  the  '^^^j  ^^^  value  received  ;  by  reason  whereof  the  defendant  be- 
words  value  re-  came  liable  to  pay,"  &c.     Plea,  nan  assumpsit,  with  notice  of 

ceived:   it   was   ^^„„^^^4. 

held  that  these  Paymcnt.  .     ,  ,       ^ 

words  as  slated  The  causc  was  tried  at  the  Broome  circuit,  in  May,  1810, 
Uonl"^  "^^""were  before  Mr.  Justice  Spencer.  In  support  of  the  first  count  the 
merely  descrip-  plaintiffs  offered  in  evidence  a  note  made  by  the  defendant,  the 
!ractfand*'SSt  l^th  December,  1809,  which  was  as  above  stated,  except,  that 
an  '  avenneni,  it  did  uot  Contain  the  words  ^^  value  received.^^  The  defend- 
Slere  was^a^ra'  ^^^'^  counsel  objected  to  the  admission  of  the  note  in  evidence 
riance  between  Under  the  first  couut,  ou  the  grouud  of  the  variance  between 
dLed^'r^lfd  i^  and  the  one  stated  in  the  declaration.  The  plaintiffs  offered  to 
that  given  in  prove  the  truc  consideration  of  the  note,  but  this  was  refused  by 
*^Such\  note  the  judge.  The  plaintiffs'  counsel  then  offered  to  give  the  note 
not  being  with-  in  evidence  under  the  money  count,  and  to  prove  that  the  de- 
{!!it^**f  ^««iolal  fendant  had  paid  the  first  instalment,  and  had,  before  the  com- 

uui     a      special  ft  •  111  i*.  /v»       I 

contract,  and  menccment  of  the  suit,  told  the  plaintiffs  he  would  pay  the 
Son  beJnglftS'  ^esidue  on  a  certain  day.  This  evidence  was  objected  to,  and 
ed  on  the  face  the  judge  being  of  opinion  that  the  note  could  not  be  given  in 
riveV*?n°evi!  evidence  under  these  circumstances,  in  support  of  the  money 
dence  under  count,  uousuitcd  the  plaintiflfs,  with  liberty  to  move  to  set  aside 
coLts.(ar°^^  the  nonsuit,  and  for  a  new  trial. 

CoUyer,  for  the  plaintifis,  contended  that  the  words  "  foi 

value  received,"  in  the  declaration,  were  not  words  descriptive 

of  the  contract,  but  an  averment  of  the  fact,  and  might,  there- 

Jp^ios.'"^'^''  fore,  be  proved  at  the  trial.     In  Wilson  v.  Chdmanf,  the  dec- 

r*4191       I^i*ation  "^stated  that  the  note  was  assigned,  for  value  received, 

(a)  Vide  Cobum  v.  HopHnSy  4  Wend,  Rep,  515,  Dox  v.  Day.SJbid.  356.  Avery 
V.  Mercein,6  Cmo,  Rep.  360.  Russell  v.  Whipple,  2  Cow.  Rep.  536,  Pierce  v,  CraJU, 
n  Johns.  Rep.  90. 
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and  Lee,  arguendo,  contended  that  the  plaintiff  ought  to  have  NEW- YORK, 
proved  that  the  note  was  assigned  for  value  received.     Mar-  |^ctober^^i8i3. 
shall,  Ch.  J.  considered  it  as  an  immaterial  averment,  and  so      Saxton 
not  necessary  to  be  proved.     He  did  not  consider  these  words  ^• 

as  descriptive  merely  of  the  contract,  but  as  an  averment  of  a       ^^^s**''- 
fact  dehors  the  writing.     This,  then,  b^ing  an  averment,  the 
plaintiffs  had  a  right  to  prove  it,  and  having  offered  to  prove 
every  material  allegation,  they  ought  not  to  have  been  non- 
suited. 

But  supposing  that  the  consideration  ought  to  have  been  set 
forth  in  the  declaration  in /this  case,  yet  the  omission  can  only 
be  taken  advantage  of  on  demurrer,  or  in  arrest  of  judgment. 

Again,  the  note  produced  does,  on  the  face  of  it,  show  a 
sufficient  consideration ;  and  accompanied  with  the  evidence 
offered,  it   ought   to  have   been   received   under  the  money 

COUnt.f  ^  f  2    Johns 

Sudam,  contra,  insisted  that  this  case  could  not  be  distin-  j^P-    ,  ^5— 
guished  from  that  of  Jerome  v.  Whitney, %  in  which  the  court  b8.  n. 
said  that  a  note  to  pay  sixty  dollars  in  neat  cattle,  was  not      i  'Lr/^^^^ 
within  the  statute,  and  the  consideration  must  be  set  forth  and     ^' 
proved.     The  note  iii  that  case  did  contain  the  words  "  value 
received,"  which  the  court  regarded  as  prima  facie  evidence 
of  a  consideration ;  but  as  the  plaintiff  in  that  case  had  set 
forth  a  particular  consideration,  the  note,  cohtaihing  only  this 
general  acknowledgement  ofvalue  received,  could  not  be  given 
in  evidence  to  support  the  count. 

If,  then,  this  contract  could  not  be  given  in  evidence  under 
a  special  count  oil  the  note,  it  could  not  be  given  in  evidence 
to  support  a  general  count.  And  if  the  plaintiffs  cannot  re- 
cover under  the  money  count,  the  offer  of  the  defendant  made 
before  the  note  was  due,  to  pay  the  residue  at  the  day,  could 
not  vary  the  case. 

The  declaration  in  this  case  having  stated  the  fact  of  value 
received,  the  defendant  could  not  demur  to  it. 

Per  Curiam,  The  words  for  value  received,  in  the  first 
count  in  the  declaration,  were  used  and  intended  for  a  de*- 
scription  of  the  note  declared  on ;  and  not  as  an  avernieht 
inserted  by  the  pleader.  The  precedents  of  declarations  on 
promissory  notes  are  all  in  that  way  ;  and  no  counsel  on  the 
part  of  the  defendant  would  have,  supposed  that  these  words 
were  inserted  as  an  averment  ofvalue;  and  if  he  had  de- 
murred in  consequence  of  a  defective  averment  of  the  consid- 
eration, the  court,  no  doubt,  would  *have  considered  the  words  [  *  420  | 
as  part  of  the  note.  There  was,  then,  a  variance  between  the 
instrument  declared  on,  and  the  one  given  in  evidence,  and  the 
plaintiffs,  at  the  trial,  failed  in  the  requisite  evidence  in  sup- 
port of  their  first  count. 

The  next  question  is,  whether  the  note  was  admissible  in 
evidence  under  the  money  count. 

If  the  note  had  contained,  on  the  face  of  it,  ah  admis^oh' 
of  a  consideration,  or  value  received,  it  might,  perhaps,  have- 
been  admitted,  but  it  had  none ;  and  as  it  was  not  a  note  within 
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NEW- YORK,  the  statute,  but  a  special  contract,  it  required  a  consideration 
^^^l^'j-i^"  ^^  ^  stated  or  averred.  To  give  the  note  in  evidence,  without 
any  consideration  averred,  or  any  consideration  appearing  on 
the  face  of  it,  would  be  taking  the  defendant  by  surprise, 
without  giving  him  due  opportunity  to  contest  the  considera- 
tion, which  might  have  been  set  up  at  the  trial. 
The  motion  to  set  aside  the  nonsuit  is  denied. 

Motion  denied. 


Wool  against  Turner,  Sheriff,  &c. 

Where  a  she-  THIS  was  an  action  of  debt  for  the  escape  of  one  G.  Gard- 
arresfed  a  de-  wer,  arrested  by  the  defendant  on  a  ca.  sa.  at  the  suit  of  the 
fendant  on  exe-  defendant,  for  one  hundred  and  sixty-five  dollars  and  fifty-five 
^"itir"iiiin  2*or  ccuts.  The  declaration  was  in  the  usual  form.  The  defendant 
Smiles  out  of  pleaded,  1.  Nil  debet ;  2.  Recaption  on  fresh  pursuit;  3.  A 
to^gad,*^  hror^  Voluntary  return  by  the  prisoner,  before  action  brought,  &c. 
der  that  the  The  judgment  and  execution  were  produced  at  the  trial ;  and 
Suain^'  "The  ^^  was  proved  that  the  defendant's  deputy  arrested  the  defend- 
means  of  set-  ant  named  in  the  execution,  at  Petersburgh,  in  Rensselaer 
cuti^n;  and  al-  county,  and  that  the  defendant  suflfered  him  to  go  at  large  until 
so  went   with  Monday  thereafter. 

talTce)  *to  the      ^^  ^^0  part  of  the  defendant,  the  deputy  sheriff,  having  been 

prisoner's         released  by  the  defendant,  testified  that  he  arrested  Gardnet 

tllLT^  he  m'ghl  ^n  the  afternoon  of  Friday,  the  27th  September,  on  the  road  to 

get  his  necessa-  Petersburgk,  who  Said  he  could  not  pay  the  money,  and  the 

[  *  421  ]        deputy  *told  him  he  must  take  him  directly  to  gaol.    Gardner 

tos^e^^Ws^'wffe  ^^^^      ^®  could  go  to  Moses^  tavem,  perhaps  he  might  settle 

before  he  went  the  cxecution.     The  deputy  went  to  the  tavern  with  him,  and 

hciF**otT^b*  ^ft^r  waiting  until  it  was  dark,  Gardner  said  he  must  go  to 

an    escape,   it  gaol,  and  requested  the  deputy  to  go  home  with  him,  in  order 

ihan^  °°  ^^^^  ^^^^  ^^  might  get  his  clothes  and  see  his  wife  ;  and  Moses  and 

able       indui-  two  Others  signed  a  written  agreement,  which  was  produced, 

P"d^^bi     ^'°d  ^^  which  they  became  responsible  in  case  he  should  break,  or 

compassionat"    escape  from  the  deputy,  while  going  to  his  house,  provided  he 

raoiives.(a)       was  not  retaken  by  the  deputy,  or  delivered  at  Troy,  so  as  to 

be  taken  on  Monday.    The  deputy  having  gone  with  G.  to 

his  house,  a  person  there  deposited  one  hundred  dollars  with 

the  deputy,  as  security,  in  case  Gardner  should  escape.   Gard' 

ner  then  took  his  clothes,  and  went  out  of  the  house  to  go  to 

gaol ;  and  after  going  a  short  distance,  about  two  rods,  he  said 

he  could  not  go  any  farther,  and  there  made  his  escape.     On 

the  Monday  following  the  deputy  saw  Gardner  again,  in  the 

village  of  Troy,  and  arrested  him,  and  carried  him  to  gaol. 

The  deputy,  on  his  cross-examination,  testified  that  when  he 
arrested  Gardner,  Moses"  tavem  was  about  two  miles  out  of 
the  way  to  gaol,  and  the  house  of  Gardner  one  mile  farther ; 
that  he  staid  at  the  tavern  until  it  was  dark,  and  when  Gardner 
escaped  it  was  so  dark  that  he  could  not  see  a  person  at  ten 

(a)  Vide  Jansen  ▼.  Hilton,  post,  p.  549, 
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feel  distance.  That  after  Gardner  escaped,  the  witness  re- 
turned directly  to  his  own  house,  without  going  back  or  pur- 
suing him,  and  relied  on  his  indemnity ;  that  when  he  met 
Gardner,  on  Monday^  it  was  unexpected  ;  and  that  he  after- 
wards returned  the  one  hundred  dollars  he  had  received. 

Gardner^  being  called  as  a  witness  for  the  plaintiff,  testified 
that  he  was  arrested  about  three  and  a  half  miles  from  the 
tavern,  and  that  the  agreement  between  the  deputy,  and  him 
and  his  sureties,  was,  that  he  might  go  home  until  the  next 
Monday,  on  giving  security  and  depositing  one  hundred  dol- 
lars ;  that  he  did  not  ask  the  deputy  to  go  home  to  get  his 
clothes,  &c.  but  the  deputy  went  there  to  get  the  hundred 
dollars  ;  and  after  the  money  was  delivered  to  him,  set  out  on 
his  return  home,  and  Gardner  walked  out  of  the  house,  about 
four  rods,  to  have  some  conversation  with  him,  when  the  deputy 
left  him  and  took  his  horse  and  rode  away,  and,  he,  Gardner, 
returned  to  the  house,  and  remained  there  publicly  until  Men- 
day.  Another  witness  testified  that  he  signed  the  agreement, 
as  security  for  Gardner;  that  Gardner  went  out  with  the 
*deputy,  without  his  hat,  and  returned  in  a  few  minutes ;  and 
the  witness  did  not  understand  that  he  was  to  go  to  gaol. 
Two  other  witnesses  also  testified,  that  they  understood  the 
agreement  to  be,  that  on  giving  the  security  and  depositing 
the  one  hundred  dollars,  Gardner  was  to  stay  at  home  until 
Monday, 

The  judge  charged  the  jury,  that  going  to  the  tavern,  and 
from  thence  to  Gardner'*  house  with  the  prisoner,  was  not  an 
escape;  and  that  the  only  question  was,  whether  credit  was  to 
be  given  to  the  deputy  or  Gardner;  that  if  Gardner  staid  at 
home  with  the  consent  of  the  deputy  sheriff,  it  was  an  escape 
for  which  the  defendant  was  liable,  otherwise  not. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 

.J.  Russell,  for  the  plaintiff,  contended  that  there  was  a  vol- 
untary escape.  The  act  {sess,  24.  c.  28.  s.  18,  19,  20.  [2  Rev. 
Stat.  376.])  concerning  sheriffs,  &c.  requires  every  person 
taken  in  execution  to  be  kept  in  prison  in  close  and  secure 
custody.  Any  indulgence  granted  by  the  sheriff  to  the  prisoner, 
incompatible  with  his  duty,  or  which  may  increase  the  chance 
or  facility  of  the  prisoner's  escape,  is,  in  law,  an  escape.f  In 
Benton  v.  Sutton,X  Chief  Justice  Eyre  says,  the  eflect  of  the 
process  of  execution  is  to  operate  immediately,  by  the  duress 
of  imprisonment ;  and  that  cases  might  be  put,  where  an  ofli- 
cer,  who  should  justify  an  indulgence,  on  the  ground  of  the 
jft"isoner  being  always  in  his  presence,  the  court  would  say  it 
was  an  escape :  as  if  the  oflicer  should  wear  the  livery  of  the 
prisoner,  and  ride  with  him  to  a  horserace,  and  he  expressed  a 
strong  doubt,  whether  any  distinction  could  be  made  between 
that  case,  and  the  laudable  and  compassionate  one  of  accom- 
panying the  prisoner  to  his  own  house,  for  the  purpose  of  ob- 
taining the  means  of  discharging  the  debt.  In  the  same  case, 
Butter  J.  agreed,  that  in  the  instance  put  by  the  chief  justice, 
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NEW- YORK,  of  a  sheriff's  going  with  his  prisoner  to  a  horserace,  ii  would 

October,  1S13.  be  an  escape ;  and  he  saw  no  distinction  between  that  and  one 

^""^^^^^^^  originatiBig  from  n>ore  laudable  motives. 

V.  It  is  laid  down,  that  if  a  gaoler,  on  a  habeas  corpus,  carry 

CI.1RK.  ^1^^  prisoner  round  about  a  great  way,  for  his  acccHnmodatioD, 

\ZBae.Abr.  *^  ^®*  ^^  eSCape.f 

Escape,  B.  2.  *      There  was  no  evideiice  of  recaption  on  fresh  pursuit.     The 
officer  made  no  immediate  endeavors  to  retake  the  prisoner ; 
[  *  423  ]      but  *relied  on  the  security  he  had  taken,  for  his  indemnity ;  and 
he  met  the  prisoner  on  Monday  by  accident. 

Again,  the  verdict  of  the  jury  was  palpabJy  against  evi- 
dence. 

Footy  contra,  said  it  would  be  a  gross  violation  of  humanity, 
to  oblige  the  sheriff  to  take  a  prisoner  to  gaol,  withoiit  any 
indulgence  whatever ;  a,nd  what  was  to  be  a  reasonable  indul- 
gence must  be  left  to  the  discretion  of  the  court  to  decide,  in 
each  particular  case ;  and  he  conunented  at  large  on  the  facts 
of  this  case,  to  sbow  that  the  indulgence  granted  by  the  deputy 
was  not  UBceasonable. 

Per  Curian^,  Going  with  the  prisoner,  the  ^flernoon  on 
which  he  was  arrested,  two  miles  from  the  direct  road  to  gaol^ 
to  a  tavern,  on  the  prisoner's  suggestion  that  the  execution 
might,  perhaps,  h^  selUedy  and  then  going  with  the  prisoner 
the  sanae  afternoon,, one  mile  further  to  the  prisoner's  house,  to 
enable  him  to  get  his  clothes  and  see  his  wife  before  he  went 
to  gaol,  cannot  be  said  to  be  an  escape.  The  officer  wsus  only 
to  take  the  prisoner  to  gaol  with  all  convenient  and  reasonable 
diligence,  and  he  wa3  not  to  relax  but  for  some  laudable  and 
compassionate  pui;pose;  a^d  going  to  a  tavern  to  see  if  the 
demand  might  not  be  satisfied,  and  then  to  the  prisoners' 
house  for  a  very  humane  purpose,  all  within  the  space  of  a 
few  hours,  cannot  be  deemed  an  escape.  A  much  greater  re- 
laxation, as  to  time,  in  the  case  of  Benton  v.  Sutton,  (1  Bos. 
fy  PiM.  24,)  was  riot,  merely  on  that  account,  considered  .an 
escape.  Thei^e  was  no  error  in  the  charge  of  the  judge  ;  buit 
as  to  the  question  of  fa.ct,  whether  there  was  not  a  consent  on 
the  part  of  the  officer  to  the  prisoner's  escape  that  evening, 
the  verdict  appears  to  be  decidedly  against  the  weight  of  evi- 
dence, and  ought  tf)  be  set  ^ide* 

New  trial  granted  on  payment  of  costs. 


j*4^]  *Bain  against  Clark. 

c\  leased  a  THIS  was  an  action  of  replevin,  for  six  ecres  of  wheat  and 
^^T  vca?'  ^to  t^^lv®  acres  of  rye.  The  taking  was  alleged  in  the  plaintiff's 
commence'  declaration  to  have  been  on  the  20th  August,  1809.  The  de- 
^1  nV  i^^at  fe'^d^'^t  avowed  that  he  took  the  wheat  and  rye  as  a  distress 
iiie' rent  of 'so  for  rent  in;  arrear,  and  stated  that  one  William  T.  Graves,  for 
bre'^at'theYnd  ouc  whole  year  noxt  before  the  taking,  &c.  enjoyed  the  said- 
of  the  term :  farfli,  on  which,  &c.  Under  a  lease  therefor  from  the  defendant 
To  *^  reneSf'^the  *^  him,  resrrving  thirty  dollars,  payable  on  the  1st  ^j^riZ,  1809, 
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daring  which  time  the  said  Graves  possessed  and  enjoyed  the  new-"YORK 
said  farm,  &c.  as  tenant  of  the  defendant ;  and  because  the  October,  1813 
said  thirty  dollars  rent,  &c.  "^"^BaibT**^ 

To  this  avowry,  the  plaintiff  pleaded,   1.    That  the  said  v. 

Graves  did  not  from,  &c.  enjoy  the  said  farm,  &c.  under  a  ^^^«'^- 
lease  theretofore  made  to  him,  &c.  by  the  said  defendant,  as  ^^^^  ^^  ^^ 
in  his  avowry  he  hath  alleged,  &c. ;  2,  Protesting  that  the  de-  ther  year,  pro- 
fendant  never  made  any  such  lease  to  the  said  Graves  as,  &c. ;  ^l^^^walft  fhe 
that  the  said  Graves  on  the  1st  January y  1809,  three  months  farm  for  his 
before  the  expiration  of  the  said  term,  left  the  possession  of  ^'^oi^^ihe  m}i 
the  farm  on  which  the  said  wheat  and  rye  were  taken,  and  November, 
during  all  the  time  from  the  1st  January,  to  the  20th  August,  i^?sed  T  ^' 
when,  &c.  the  said  Graves  was  not  in  possession  of  the  farm  render  on  the 

on  which,  &C.  hrfurrLdrred 

Replication  to  the  second  plea,  that  the  defendant  did  up  the  premises 
make  such  a  lease  to  the  said  Graves,  and  that  the  said  Grdves  ^^  '^\^^  ^^^ 
did  possess  ahd  enjoy  the  said  farm  on  which,  &c.  under  the  had  not  been 
lease,  &c.  and  of  this  the  defendant  put  himself  on  the  couh-  UJ^*^4if  *^never? 

try,  &C.  theless,     liable 

The  cause  was  tried  at  the  kst  Washington  circuit,  before  year's^*^  rem*^ 
the  Chief  Jtistice.  The  fdiowing  facts  were  admitted  or  tod  agreeing 
proved  at  the  trial.  ^^  ^f  {^ 

The  defendant  was  owner  of  the  locus  in  quo,  and  had  means  for  the 
leased  *a  farm  which  included  the  premises  on  which  the  [*425] 
wheat  and  rye  in  qtfestion  were  growing,.  t6  one  William  T.  ot^^accordSffTo 
Graves.  The  lease  was  dated  the  10th  November,  1807,  for  Uii  lease. 
the  term  of  one  year  from  the  1st  Aprils  1808,  then  next  after  continued^''' m 
the  date;  and  Grave*  covenanted  to  pay  thirty  dollars  rent,  possession  un- 
at  the  expiration  of  the  term,  and  surrender  up  the  premises  Jj}  {^g  ^^^^ 
to  the  lessor  in  good  repair,  &€♦  and  not  suffer  any  waste,  (fee.  tcheat  and  rye, 
The  defendant  agreed  to  take  part  of  the  rent  in  rails  to  be  ^,d  \"hf wheat' 
Bsed  on  the  land ;  ahd  also  to  i^new  the. lease  for  the  improved  &c.  then  grow- 
land  at  the  expiration  of  the  term,  for  one  year  next  ensuing,  ^uli^g^^' ^**j5 
provided  he  did  not  require  the  feirm  for  his  own  use ;  and  in  with  a  fence, 
case  he  did  require  it,  then  Greases  agreed  to  surrender  it,  as  Joiiowb^^"*6r 
aforesaid.  quitted  oie  pos- 

On  the  lease  was  endorsed  a  surrender  by  Grams,  dated  19th  ^^^^^^jj^g"^^  ^J 
Nooemhe^,  1808,  by  which,  for  the  consideration  of  one  dollar,  m^de*the  mr- 
he  surrendered  uj)  the  premises,  &e.  to  the  defendant,  to  hold  ^^\^^  ^'  ^ 
the  same  as  if  the  lease  had  never  been  made ;  holding  himself  i809/°oo^pos' 
liable,  neverlhelesSj  to  the  payment  of  the  rent  mentioned  in  -^^eaTand  l^l 
the  lease,  and  that  the  defendant  might  have  aiid  take  all  law-  before  ^?t  was 
fill  ways  and  means  for  the  recovery  thereof,  according  to  the  reaped;  and  in 

1  1  ^1       1  t*  ^%        ^  ^  *M    action     of 

tease,  and  the  laws  of  the  state.  replevin    bro't 

In  April,  1808,  Grams  took  possession  of  the  fawn  under  ^^^^(1,^^^"/" 
the  lease,  and  continued  in  posseBsion  during  the  summer,  aiid  as*^  a  rfirfrelf 
in  the  autumn  sowed  the  wheat  and  rye  in  question ;  in  Octo-  ^^J^J^^  ^^^^'^ 
her  he  sold  the  wheat  and  rye  to  the  plaintiff,  >^ho  enclosed  it  heid^ihat  ^by 
with  a  fence.  In  November,  1808,  Graves  quitted  possession  JlJI^e*^"^*^' 
of  the  farm,  and  on  the  19th  of  thq  same  month,  executed  the  sur-  exu'nguiXnen? 
render  as  above-men tibiied  Immediately  after  the  surrender,  0^^^  «state  of 
the  defendant  put  one  Martin  into  possession  of  all  the  premi-  the  fessor  had 

343 


I 


425  CASES  IN  THE  SUPREME  COURT 

NEW. YORK,  ses  Covered  by  the  lease,  except  the  part  on  which  the  wheat 
October,  1813.  ^nj  ^y^  iq  question  were  growing.     In  Augtiaty  1 809,  the  wheat 
^'^'^BaiT^^  ^^^  ^y®»  before  it  was  cut,  was  distrained  by  the  defendant  for 
V.  the  rent  reserved  in  the  lease,  and  alleged  to  be  in  anrear. 

Clark.  j^  ^^  proved  that  in  November,  1809,  after  the  surrender 

^rJn^ihe^n)^'  ^^  G^oveSy  the  defendant  went  on  the  land  on  which  the  wheat 
ironsbipofiarnd-  and  rye  were  growing,  took  down  the  fence,  and  made  a  way 
lord  and  tenant  throuffh  the  same,  which  he  used  during  the  following  winter 

havm?  entirely   /.       j  ®     •        i  /         -ii 

ceased ;       and   for  drawmg  logS  tO  mill. 

Jemed*' wnrin      ^  vcrdict  was  found  for  the  plaintiff,  subject  to  the  opinioB 
thr^speclaf  a-  of  the  court  ou  a  case  containing  the  facts  above  stated, 
rreemcnt     by      \  motiou  was  made  for  a  new  trial,  and  ako  in  arrest  of 

O.  to    pay  the    .    J  . 

rent.    But  that   judgment. 

1*426]  *J'  Russell,  for  the  plaintiff.     Can  the  landlord  distrain  for 

1 3  BL  Com.  '^"t  arrear,  after  the  expiration  of  the  term,  and  after  the  ten- 
11.  Cro.Jae.  ant  has  quitted  the  possession  ?  At  common  law  he  could  notf 
^'  670.  pua  The  rule  was  rigid  in  this  respect.  Our  statute,!  taken  from 
isesi  li.c!  the  English  statute  of  8  Anne,c.  14,  permits  a  distress  for  rent 
B  ihe\intiff  *^^rear  after  the  determination  of  the  lease;  ^'provided  such 
had^no  right* o/  distrcss  be  made  within  the  space  of  six  calendar  months  after 
»^tion  for  the  the  determination  of  such  lease,  and  during  the  continuance 
because"  tSey  of  the  landlord's  title  or  interest,  and  during  the  possession  of 
became  the  the  tenant  from  whom  such  arrears  became  due."  The  parties 
after*?ife  °expi-  took  issuc  on  the  fact  whether  the  tenant  was  in  possession, 
ration  of    tW  and  it  is  found  by  the  jury  that  he  had  surrendered  up  the 

beb^     entitfed  pOSSession.  . 

to  the  crop  as      Again,  as  to  the  ground  of  arrest  of  judgment.     No  title  is 
m^'  an  Stated  in  the  avowry,  and  it  is  a  settled  rule  that  the  avawm^ 
avowry      did  in  replevin  must  set  forth  his  title,  and  allege  the  estate  of  which 
j^hUMh*^ \  ^^  ^^  seised,  or  the  avowry  is  bad.<§> 

Johns. ' '  JUp.  D.  Russell  and  Foot,  contra.  The  writing  endorsed  on  the 
*^*-  lease  was  not  a  surrender,  but  a  mere  license.     To  make  a 

good  surrender,  the  surrenderor  must  have  an  estate  in  posses- 
^hep.  Touch,  gj^jj  Qf  ^jjQ  tijjjjg  surrendered,  at  the  time  of  the  surrender.!! 
not  set  forth  That  it  could  not  have  been  intended  as  a  surrender  is  evident 
t^e  estate  from  the  provision  it  contains,  which  is  inconsistent  with  the 
aLtj'wt  idea  of  a  surrender. 

seised,  it  was  If  the  doctrinc  of  the  plaintiff's  counsel  is  correct,  then  the 
lbi1)iaMffhad  defendant  must  be  considered  as  having  not  only  the  posses- 
pleaded  over,  sion,  but  the  right  of  possession,  and  the  plaintiff  could  have 
WW  ?aken  oii  »<>  "ght  to  make  the  distress.  And  where  the  tenant  leaves 
the  issue  join-  property  on  the  premises,  it  is  a  continuance  of  the  possession. 
cUi  ^'*  ^vd'  ^"  Beavan  v.  Delahay  and  Lewis,^  it  was  decided  that 
l^ress,  a!  where  by  custom  the  tenant  might  leave  his  away-going  crop 
2*  |°f/-  ^  ^^  ^e  barn,  &c.  on  the  farm,  for  a  certain  time  after  the  lease, 
b.  uT^'  the  landlord  might  distrain  the  corn  so  left,  after  the  expjj«- 
edj  and  the  tiou  of  six  months  from  the  determination  of  the  lease.  The 
a"rS/<S*'  "^on  Principles  on  which  this  case  was  decided,  though  confined  io 
that  ground.(a°  the  case  of  a  distress  within  the  limited  time,  by  the  custom, 

(a)  Vide  Tict  v.  Norton,  4  Wend.  Rep.  663.  Gould  v.  Warner,  3  IKrf.54.  P^^^  \ 
Newkirk,  6  Cow.  Rep.  103.  Hovkins  v.  Hopkins,  ante,  369.  Lametti  v.  Anderson,  o 
Cow.  Rep.  30Z.     Livingston  v.  Potts,  16  Jo/mi*.  Rep.  28. 
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sapport  the  opinion  that  the  distress  might  be  made  at  any  time,  new- YORK, 
while  the  contract  between  the  parties  may  be  supposed  to  o^to^®'/  i^is. 
continue,  though  the  lease  has  expired,  and  the  tenant  has  left 
the  premises. 

Again,  after  the  expiration  of  the  term,  the  crop  of  wheat 
and  rye  sown,  belonged  to  the  tenant,  as  emblements, 

*  J.  RiMsell,  in  reply,  said  that  the  defendant,  by  his  avowry,  [  *  427  ] 
admitted  the  property  in  the  goods  to  be  in  the  plaintiff,  but 
justified  the  taking  as  a  distress  for  the  rent.  If  he  meant  to 
claim  the  wheat  and  rye  as  his  property,  he  ought  to  have  so 
stated  it  in  pleading.  In  the  case  of  Beavan  v.  Delahay  and 
Lewis,  there  was  a  custom  of  the  country  as  to  the  out-going 
crop.  If  there  was  any  custom  here,  the  defendant  ought  to 
have  set  it  forth  in  pleading,  that  the  plaintiff  might  have  taken 
issue  on  it  The  court  will  not  take  notice  of  the  existence  of 
a  custom,  unless  averred  and  proved. 

Per  Curiam.  The  avowment  has  mistaken  his  rights.  He 
had  no  right  of  distress  for  rent.  The  surrender  on  the  19th 
of  November,  1808,  was  vaHd,  and  the  effect  of.it  was  to  extin- 
guish the  estate  of  the  lessee,  and  to  pass  it  to  the  original  les- 
sor, and  with  the  extinguishment  of  the  estate,  the  rent  likewise 
became  extinct.  (Shep.  Touch.  299,  300.)  The  relationship 
of  landlord  and  tenant  between  the  parties  was  completely  gone, 
and  though  the  lessee  might  contuiue  bound  for  the  year's  rent, 
by  reason  of  the  express  agreement  in  the  deed  of  surrender, 
yet  that  was  a  personal  responsibility  founded  on  the  agree- 
ment, and  could  not  arise  from  a  continuance  of  the  contract 
between  them  as  landlord  and  tenant.  The  idea  of  a  continu- 
ance of  the  rights  and  properties  of  the  original  contract,  is 
altogether  inconsistent  with  the  fact  and  the  effect  of  the 
surrender. 

On  the  other  hand,  the  plaintiff  had  no  right  of  action,  as 
the  avowant  had  a  right  to  appropriate  the  wheat  and  rye  to 
himself,  for  it  belonged  to  him  as  his  property.  The  lease  to 
Graves  was  for  a  year,  and  there  was  no  provision  in  it  that  he 
should  take  the  emblements,  or  the  growing  crop,  and  the  law 
does  not  give  such  a  right  on  such  a  lease.  The  doctrine  of 
emblements  is  founded  on  the  uncertainty  of  the  termination 
.  of  the  lease.     The  sale  of  the  growing  crop  by  Graves  to  the 

Plaintiff  was  a  sale  of  a  chattel  in  which  he  had  no  interest, 
'he  lessor  agreed  to  renew  the  lease  at  the  end  of  the  year, 
provided  he  did  not  want  the  farm  for  his  own  use ;  but  this 
did  not  alter  the  case,  as  the  period  of  the  lease  was  fixed,  and 
the  tenant  had  no  interest  beyond  that  period. 

Upon  a  view  of  the  whole  case,  there  is  no  right  of  action. 
The  plaintiff  had  no  property  in  the  chattels  distrained,  and 
the  avowant  is  entitled  to  a  return,  as  the  possession  of  his 
goods  was  ^illegally  taken  from  him  by  the  replevin ;  and  the  [*428  | 
verdict  was  taken  for  the  plaintiff  subject  to  the  opinion  of  the 
court. 

But  the  plaintiff  has  connected  with  the  argument  on  the 
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NEW- YORK,  case,  a  motion  in  arrest  of  judgment,  on  the  groond  that  ^ 
Qetober^^i3.  avowry  did  not  set  forth  the  title  of  the  avowant. 

The  avowry  was  clearly  defective  in  not  alleging  the  estate 
of  which  the  avowant  was  seised.  (Harrison  v.  Mcintosh,  1 
Johns.  Rep.  380.)  The  only  question  that  can  be  made  is,  whe- 
ther it  is  to  be  held  bad  after  pleading  over  by  the  plaintiff  and 
verdict  taken  upon  an  issue  joined.  The  authorities  on  this 
point  are  contradictory.  In  Ireeman  v.  J^gg^  K.  B.  12  Wm. 
III.,  (3  Salk.  307,)  the  defect  was  held  to  be  cured  by  the 
[heading  over  and  the  verdict ;  but  in  English  v.  Bmrnell  and 
Ingham,  C.  B.  5  Oeo.  III.,  (2  Wils.  258,)  the  judgment  was 
arrested  after  verdict  for  this  defect ;  and  the  comt  held  it  to 
be  a  case  of  defective  title,  and  not  of  a  title  defectively  set 
forth.  The  latter  decision  is  the  most  recent  and  best  coi^id- 
ered,  and  is  founded  on  the  best  legal  principles ;  for  the  ver- 
dict cannot  possibly  warrant  the  presumption  that  the  estate  of 
the  avowant  was  shown  to,  and  found  by  the  jury.  To  uphold 
the  plea  after  verdict  is  reducing  the  ancient  and  sohd  rule  of 
pleading  to  a  mere  matter  of  form. 

The  judgment  must,  coi^equently,  be  arrested. 

Judgment  arrested^ 


Jackson,  ex  dem.  Beekman  and  Griffith,  against 

France. 

The  "  Sand'  THIS  was  an  action  of  ejectment  for  lands  in  the  town  of 
Sj^f Uonr/*^s  Mamakatvngy  in  the  county  of  SvUivan.  The  cause  was  tried 
ti^  place  of  at  the  Sulliis^an  circuit,  before  Mr.  Justice  Spencer ,  the  2d  of 
IhB^^'lH^rd^n-  September,  1812,  when  a  verdict  was  taken  for  the  plaintiff, 
bergh  patent  subjcct  to  the  opiniou  of  the  court  on  a  case  made,  with  liberty 
^1  hT  ^1708^  ^^  either  party  to  turn  the  same  into  a  special  verdict. 
aiki  as  "  at  the  The  parts  of  the  case  which  it  is  thought  necessary  to  state 
cr ofuie  atent  ^^^^  ^^^  ^'*®  plaintiff  claimed  title  to  the  premises,  under  a 
r#  429^^  ^"  patent  *to  John  Miller  and  Nicholas  KiUman,  dated  the  24th 
to  Ebenezer  of  OctobcT,  1771,  describing  the  lands  as  "  all  that  certain  tract 
others "  is^al  ^^  P^^rcel  of  land,  situate,  &c.,  lying  on  the  south-east  side  oi 
the  place  called  the  Sbowangunk  mountains^  &c.,  beginning  at  a  chesnut- 
Wtf  ^""^*'^;  ^^^9  marked,"  &c.  . 

YaaA-house,  Ou  the  20lh  of  J^n^,  1772,  the  patentees  conveyed  an  un4i'- 
nite  and  *ot  *^^  vidcd  fifth  part  of  the  lands  to  Oerardus  Beekman,  one  of  the 
ousmonumen";  Icssors,  and  ouc  Undivided  fifth  part,  at  the  same  time,  to  WO- 
dar  if  e  0?""  ^**"*  Biitler,  who  conveyed  the  same  to  Beekman  on  the  19th 
pater.t"as°it  re-  April,  1775.  By  partition,  in  SeptenAsr,  1808,  lot  No.  five, 
north  aionorfhc  '*^^'"^^'^g  ^^^  premises  in  question,  was  drawn  and  allotted  to 
bounds  of"  the  Beekman, 

patented  lands,  Thc  defendant  gave  in  evidence  a  patent  to  Johannes  BaT" 
%^^^^^f^Jr^  denbergh,  dated  the  20th  of  April,  1708,  for  "  a  certain  tract 
mountain  till  it  of  Vacant  and  unappropriated  land)  situate  in  the  counties  of 
^f^EvarJ  pZ  Ulster  and  Albany ;  beginning  at  the  Sandbergh,  or  hiMs,  at 
lent  the  west  the  nofth-east  corner  of  the  land  granted  to  Ebenezer  WUson, 
which  *'^is  the  D^rick  Vundenburgh  and  others,  at  Minisink,  so  running  all 
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along  their  Kne^  north-westerly  as  the  line  runs,  to  the  FishkiU  new-york, 
or  river,  and  so  to  the  head  thereof,  including  the  same ;  thence  ^*o*>«r>  ^^^ 
on  a  direct  line  to  the  head  of  a  certain  small  river,  comnaonly  ^^^jlcjciioir^ 
known  by  the  nanie  of  CartwrighVs  KiU^  and  so  by  the  north-  ,  v. 
erly  side  of  the  said  kill,  or  river,  to  the  northernmost  bounds  «^»c*' 
of  King^0n9  on  the  said  kill,  or  river,  thence  by  the  bounds  of  foot  of  that 
Kingston^  Hurky^  Marbldon^  Roehesier,  and  (^her  patented  mountain  on 
lands  to  the  southward  thereof,  to  the  said  Sandbergh,  the  h.^Partonot 
place  where  it  first  began."  No.  6,  allotted 

The  defendant  alleged  that  the  premises  in  question  were  in-  1^  S'e^^artiUon 
eluded  in  No.  thirty-one,  in  the  Hardenbergh  patent.   He  then  of  the  patent 
read  in  evidence  the  following  documents ;  a  patent  granted  to  %iUv^^oV^e 
Henry  Beekman  and  others  the  25th  o^Jtme,  1730,  called  the  Uih  of  October, 
Rochester  patent :  "  Beginning  at  the  south  bound  of  the  land  l^^'  'mrf^ 
BOW  in  the  possesion  of  John  Van  Camps,  from  thence  run-  bergh  patent. 
ning  with  a  south-^east  line  to  the  land  of  captain  John  Evans, 
and  so  along  the  said  captain  John  Evans^  land  till  it  come 
over  against  the  Sojod  Hills,^^  &c. 

A  patent  granted  to  Ebenezer  Wilsmi  a&d  others,  the  28th 
of  August,  1704,  called  the  Minismk  patent,  for  lands  de- 
scribed as  "  lying  and  being  in  Orange  and  Ulster  counties, 
beginnii^  at  a  certsdn  place  in  Ulster  county  afbre^id,  called 
Munting^house,  or  Yaagh-^house,  lying  to  the  north-east  of  the 
land  called  Bashes^  land :  thence  to  run  east  by  north,  until  it 
meet  the  FishkiM,  or  main  branch  of  the  Delaware  river ; 
thence  southerly  to  the  south  end  of  the  great  Minisink  island ; 
thence  due  $outh  to  the  land  lately  granted  to  the  above-named 
John  Bridge  and  company,  so  *along  the  said  patent  as  it  runs  [  *  430  ] 
northward.,  and  the  land  of  captain  ^hn  Eoans,  and  thence  to 
the  place  it  first  began."  A  patent  to  John  Bridge  and  com- 
pany, da4ed  29th  jipril,  1703.  A  parent  to  captain  John  Ev- 
ans,  dated;  20th  S^p^mber,  1694,  ^'  be^ning  from  the  south 
side  of  the  laud  called  the  PaUz,  &c.,  aiid  extending  thence 
southerly  along  the  said  M^udson^s  river,  to  the  land  belonging 
to  the  Indians,  at  the  Mwrderer's  Kill,  and  extending  westerly 
to  the  foot  qf  the  high  hitts,  called  Pitkiskaker  and  Alaska- 
wating,  and  thence  extending  south-westerly  aU  along  the  said 
hills  and  the  river,"  &c.  The  defendant  next  read  in  evidence 
the  Marhleton  patent,  dated  25t}i  of  June,  1703 ;  a  deed  from 
the  trustees  of  Rochester  to  Jaeobus  Brnyn,  dated  the  2d  of 
April,  1730»  fi>r' lands  in  the  Rochester  Patent.;  a  deed  from 
the  trustees  of  Rmhester  to  Frederick  Schoonmaker  and  Cor- 
nelius  Hornbeck,  dated  20th  of  May,  1728,  for  lands,  "  being 
within  the  bounds^  and  limits  of  Rochester  aforesaid,  be^nning 
by  a  certain  bill  kiMwn  by  the  name  of  the  Sandbergh,  where 
the  Minisink  road  now  goes  over,  and  easterly  along  the  said 
noad,  until  incomes  to  the  Sandbergh' s Kill,  and  thence  along 
the  soudi  side  of  thie  said  kill,  &c.,  till  it  meets  or  comes  into 
the  Sondo»t,  or  Rnnduyt's  Kill,  &c. ;  thence  south-easterly 
to  the  bounds  of  captain>  John  Evans,  so  far  as  to  reach  the  • 

said  Sandber.gh;mi\i  a  due.  north-west  line ;"  the  map  and  par- 
tition of  the  same,  land,  made  the  26th  o[  May,  1800,  showing 
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NEW- YORK,  that  from  the  Sandbergh  to  the  sauthreast  corner  of  Rochester, 
October,  1813.  jg  gouth  forty-nine  degrees  forty-eight  minutes  east,  one  hun- 
^"^TcKsoiT^  ^^^^  ft^d  ninety-six  chains  and  forty  Jinks ;  a  partition  deed  of 
V.  the  proprietors  of  Hardetibergh  patent  to  Thomas  fVemnan, 

Frahcx.  dated  15th  of  November,  1749,  dividing  eight  lots  numbered 
from  twenty-seven  to  thirty-four.  "  Lot  No.  twenty-seven  to 
begin  at  the  Yaagh-house  at  the  south-east  corner  of  lot  No. 
eleven,  &c.  a  deed  from  Lewis  Kip  and  others  to  Johannes 
Lewis,  dated  23d  of  November,  1749,  of  lot  No.  twenty-eight ; 
a  deed  from  Lewis  and  others  to  Oeorge  Gunsatdis,  dated  6th 
o(  June,  1754,  for  the  same  lot ;  a  deed  from  Robert  R,  Ldv- 
ingston  to  Conrad  Bevier,  dated  13th  of  September,  1783,  for 
four  hundred  and  six  acres  in  lot  No.  twenty-seven,  beginning 
at  the  Yaagh'house,  and  extending  eastwardly,  &c.  The  de- 
fendant then  gave  in  evidence  the  map  and  field-book  of  the 
Hardenbergh  patent,  made  by  Ebenezer  Wooster,  for  the  pro- 
prietors, in  the  year  1749. 

John  Kiersted  testified,  that  he  and  James  Cockburn,  as 
surveyors,  run  out  the  eight  lots  above-mentioned  to  the  foot 
'  of  the  Shawangunk  mountain,  1810,  and  subdivided  the  same ; 
[  *431  ]  that  *the  defendant's  possession  was  about  thirty  chains  above 
what  he  considered  the  foot  of  the  mountain,  and,  according 
to  his  survey,  within  lot  No.  eight  of  the  subdivision  of  lot  No. 
thirty-one  and  about  midway  up  the  mountain.  The  defend- 
ant held  his  possession  from  the  heirs  of  James  Desbrosses, 
under  the  Hardenbergh  patent.  James  Cockburn  testified, 
that  the  upper  side  of  the  defendant's  possession  was  within 
three  or  four  chains  of  the  top  of  the  mountain ;  that  Roches- 
ter is  bounded  eastward  on  Evans^  patent  at  the  foot  of  the 
Shawangunk  mountain,  and  runs  along  Evans^  line  all  along 
the  foot  of  the  said  mountain  south-westerly,  till  it  comes  oppo- 
site the  Sandbergh,  and  then  crosses  over  the  mountain  to  the 
Sandbergh ;  that  there  is  a  pine  stump  at  the  north-east  comer 
of  lot  No.  one  in  the  Hardenbergh  patent,  being  the  fourteenth 
monument ;  that  the  Sand  Hills  extended  through  Mamaka- 
ting  hollow ;  that  he  knew  the  Yaagh-house,  which  is  cor- 
rectly laid  down  on  Kiersted^s  map ;  Evans*  patent  is  to  be 
located  along  the  foot  of  the  mountain ;  the  Sandbergh  is  a 
known  boundary  of  Rochester,  and  the  fourteenth  monument 
of  Wooster;  that  he  knew  of  no  other  place  called  Sandbergh, 
but  the  hills  at  the  north-west  corner  of  the  fots  laid  down  on 
the  map  produced  by  the  defendant,  and  which  run  over  the 
mountain. 

Gunsaulis, another  witness,  seventy-seven  years  of  age, 
testified,  that  he  had  always  known  the  Yaagh-house,  and  that 
he  was  with  Webb,  a  surveyor,  who  ran  out  the  Minisink  pa- 
tent, in  1761,  or  1762,  and  that  Webb  made  it  the  corner  of 
that  patent,  and  it  is  the  division  line  between  the  Harden^ 
bergh  and  Minisink  patents ;  that  he  well  knew  the  hills,  or 
Sandbergh ;  but  he  never  knew  any  other  sand  hill,  or  Sand- 
bergh, but  that  at  the  bounds  of  Rochester;  there  was  a  pine 
tree  on  it.  with  a  heap  of  stones  laid  about  it ;  that  he  never 
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knew  of  but  one  Sandbergh,  and  there  are  not  many  hills  new- YORK, 
thereabouts,  except  the  Shawangunk  mountains ;  that  Minv-  October,^i3. 
sink  was  on  the  west  side  of  those  mountains,  in  Mamakating 
hollow,  &c. 

The  plaintiff  then  called  Cornelius  Tappen,  a  surveyor,  who 
testified  that  the  maps  exhibited  by  him  were  correctly  made ; 
which  he  particularly  described  and  explained.  He  differed  in 
opinion  from  the  other  surveyors,  as  to  the  foot  of  the  moun- 
tain, in  Miller  fy  Killman^s  patent.  He  never  heard  of  but 
one  Sandbergh,  which  was  the  same  as  described  by  the  other 
witnesses.  He  considered  the  Sandbergh  and  Yaagh-^house 
as  the  eastern  boundaries  of  the  Hardenbergh  patent. 

The  plaintiff,  also,  gave  in  evidence  an  Indian  deed,  to 
Jacob  *Rutzen,  dated  June  8,  1696,  of  a  parcel  of  land,  be-  [  *432  ] 
ginning  at  the  west  bounds  of  lands  called  Nepenach,  &c. ; 
and  a  patent  to  Rutzen,  dated,  June  18th,  1713,  beginning  at 
the  foot  of  a  certain  mountain,  on  the  south-west  side  thereof, 
about  one  hundred  chains  north-west  from  the  Indian  Taia- 
pa^s  wigwam,  &c. 

James  Clinton,  a  surveyor,  testified  that  in  surveying  other 
patents,  he  run  along  the  east  bounds  of  the  patent  of  Miller 
fy  Killman,  which  he  considered  all  on  the  side  of  the  moun- 
tain; that  he  run  out  the  patent  to  Rutzen,  in  October,  1790; 
that  having  ascertained  the  place  where  Tatapa^s  wigwam 
stood,  he  found  that  one  hundred  chains  would  not  bring  him 
to  the  west  foot  of  the  Shawangunk  mountains ;  and  that  he, 
therefore,  varied  the  course,  which  was  often  necessary  in  re- 
gard to  ancient  patents,  in  order  to  locate  on  the  place  intend- 
ed. That  he  believed  the  patent  correctly  laid  down  on  the 
map  of  Cornelius  Tappen ;  and  that  Gunsavlis  held  posses- 
sion under  Rutzen. 

Christopher  Tappen  and  James  Cockburn  were  appointed 
commissioners,  by  the  act  of  the  legislature,  in  1790,  to  sur- 
vey some  of  the  southern  lots  of  the  Hardenbergh  patent, 
and  they  surveyed  them  accordingly.  Christopher  Tappen 
testified,  that  he  knew  the  Sandbergh  and  Yaagh-house. 
That  the  Sandbergh  is  a  known  boundary  of  the  Hardenbergh 
patent,  as  much  as  the  Yaagh-house ;  that  there  is  a  distance 
of  nearly  six  miles  from  the  Sandbergh  to  the  north-east  cor- 
ner o{ Ebenezer  Wilson a.nd  company,  which  is  Yaagh-house; 
that  he  and  Cockburn  run  from  Yaagh-house  to  Delaware 
river,  &c.  The  plaintiff  then  gave  in  evidence  a  patent  to 
Joachim  Staats,  dated  3d  July,  1688. 

ChHstopher  Tappen  further  said,  that  Evans"  patent  was 
in  to  be  located  on  the  top  of  the  Shawangunk  mountain ; 
that  running  out  the  Minisink  patent,  in  the  closing  line  from 
Evans^  patent,  he  would  run  to  Ya^gh-house,  from  the  near- 
est point  on  the  east  side  of  the  mountain,  to  the  Yaagh-house. 
He  would  call  the  Yaagh-house  the  north-eastern  corner  of 
Minisink  patent.  The  Rochester  patent  interfered  with 
Miller  and  Killman^  patent  about  eight  hundred  acres. 

James  Clinton,  also,  said,  that  Yaagh-house  was  the  most 
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NEW-YORK,  north-east  bounds  of  the  Minisink  patent.     That  it  was  nevef 

o^^^jj^^  called  Minisink  on  the  east  side  of  the  Sawan^nk  tnoun- 

Jack/dzt      tains ;  but  it  was,  in  the  hollow,  on  the  west  side  of  the  moun* 

V  tains.     That  the  Minisink  patent  is  held  under,  to  the  foot  of 

RAvcB.      ^j^^  mountain  on  *the  east  side.     He  considered  the  patent  tc 

[♦433  ]        Bridges  as  going  to  the  foot  of  the  mountain. 

James  Oliver,  also,  testified  that  he  knew  the  Sandbergh, 
&c.  which  was  always  a  reputed  corner  of  the  Hardehbergh 
patent,  and  that  Yaagh-house  was  another  comer. 

Richard  Broadhead,  another  witness,  seventy-three  years 
old,  said  he  always  knew  the  Sandbergh ;  that  the  Harden- 
5crgA  patent  runs  from  the  Samttergh  to  the  Faa^A-Aotiw?, 
&c. 

The  plaintiff  then  read  in  evidence  an  act,  pasTsed  the  12th 
^May,  1699,  vacating  the  patent  to  Captain  Joshua  Evans; 
also,  a  petition  from  the  proprietors  of  the  Hardenbergh  pa- 
tent to  the  commissioners  of  the  land  office,  signed,  among 
others,  by  James  Desbrosses,  praying  a  patent  for  all  vacant 
land,  included  in  the  boundaries  set  forth  in  the  petition,  which 
was  filed  the  10th  June,  1791,  and  a  similar  petition  in  Janua-- 
ry,  1798,  from  the  same  proprietors.  The  plaintiff,  also,  gave 
in  evidence  certain  proceedings  before  the  Court  of  Common 
Pleas  of  Ulster  county,  on  the  21st  April,  1730,  on  the  com- 
plaint of  Johanr^s  Hardenbergh  and  others,  executors  of 
Jacob  Rutzen,  against  certain  Indians  for  disturbing  the  pos- 
session of  the  lands  granted  to  Rutzen.  Johannes  Harden- 
.  bergh  was  the  son-in-law  of  Rutzen,  and  one  of  the  proprie- 
tors of  the  Hardenbergh  patent.  The  plaintiff,  also,  read  in 
evidence  a  deed,  dated  18th  February,  1778,  between  the 
trustees  of  Rochester,  and  the  proprietors  of  the  Harden- 
bergh  patent,  for  settling  the  division  line  between  the  town  of 
Rochester,  and  that  patent ;  by  which  they  agreed  that  the 
lines  run  by  William  Cockburn  and  John  Wigram  should  be 
the  division  lines  between  them ;  ^'  beginning  at  a  stone  set  in 
the  ground,  standing  on  the  south-easterly  side  of  the  road 
that  leads  from  Rochester  to  Minisink,  near  the  most  easterly 
part  of  the  Sandbergh,  and  runs,  &c.  nearly  two  chain*,  to  a 
pitch-pine  tree,  formerly  marked  as  the  boundary  line  of  the 
Rochester  patent,  standing  on  the  brow  of  the  said  Sanger gh^ 
and  so  along,"  &c.  The  plaintiff  then  read  in  evidence  part 
of  the  original  field-book  of  the  survey  of  the  Hardenbergh 
patent,  made  by  Ebenezer  Wooster,  for  the  proprietors, 
in  July,  1749.  The  plaintiff,  also,  read  a  note  in  Van 
SchaaK's  edition  of  the  Laws  of  New- York,  page  thirty-one, 
in  the  margin  of  the  act,  passed  12th  May,  1699,  for  breaking 
and  annulling  several  extravagant  grants  made  by  Colonel 
Fletcher,  &c. 

The  defendant  then  introduced  several  other  surveyors,  as 
to  the  mode  of  locating  the  patents  above-mentioned. 

[  *  434  ]  *The  maps,  &c.  were  produced  at  the  argument  of  the  cause. 

D.  Ruggles,  for  the  plaintiff. 
Siidam,  contra. 
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Fer  Curiam.  The  defendant  is  ih  possession  under  the  j^ew-yoek 
Hardenbergh  patent,  which  is  the  elder  patent.  He  holds  October,  I813' 
under  the  heirs  of  James  Desbrosaes ;  who,  according  to  the  ^"'^^"^'"^'"^^ 
documents  produced  by  the  plaintiff,  was,  in  1791,  one  of  the  v. 

acknowledged  proprietors  of  the  Hardenbergh  patent.  If  the  France. 
premises  are  covered  by  this  patent,  the  defendant  has  shown 
a  complete  bar  to  the  plaintiff's  claim  ;  for  the  patent  under 
which  the  lessors  of  the  plaintiff  claim  is,  in  comparison  with 
the  other,  a  very  young  patent,  and  there  are  no  possessions, 
one  way  or  the  other,  to  interfere  with  the  dry  question,  as  to 
the  true  location  of  the  Hardenbergh  patent. 

The  Hardenbergh  patent  begins  ^'  at  the  Sandbergh,  or 
hills,  at  the  north-east  corner  of  the  land  g;ranted  to  Ebenezer 
Wilson,  Derick  Vandenbergh,  and  others,  at  Minisink.^*  The 
exact  point  of  beginning,  if  to  be  ascertained  by  the  description 
of  "  the  Sandbergh,  or  hills,''  must  be  somewhat  indefinite. 
The  plaintiff  attempted  to  give  location  to  the  Sandbergh,  but 
it  was  not  done  with  great  success ;  and  it  was  not  to  be  ex- 
pected that  tradition  could,  at  this  day,  fix  on  the  very  place 
intended  by  the  general  name  of  Sandbergh,  or  hills,  so  long 
ago  as  the  year  1708.  The  phrase  hills  shows  that  no  very 
narrow  or  precise  spot  of  ground  was  meant ;  but  it  was, 
probably,  a  range  of  hills,  extending  some  distance.  One  of 
the  witnesses  said  that  the  sand  hills  extend  through  Mama- 
kating  hollow.  The  patent,  likewise,  further  describes  the 
place  of  beginning  as  "  at  MinisinkJ^  This  is  equally  defi- 
cient in  precision  with  the  other ;  and  both  were,  probably, 
used  as  general  descriptions  of  some  latitude,  and  embracing, 
but  not  as  being  confined  to  the  locus  a  quo,  A  century  ago 
the  country  was  a  wilderness,  and  inhabited  by  Indians,  and 
of  little  value ;  and  this  will  account  for  such  vagueness  of 
description.  But  the  patent  has,  fortunately,  used  a  descrip- 
tion of  the  place  of  beginning  which  is  certain  and  definite, 
and  cannot  be  mistaken ;  which  is,  "  at  the  north-east  corner 
of  the  land  granted  to  Ebenezer  Wilson,^^  &c.  If  that  corner 
can  be  ascertained,  it  puts  an  end  to  the  question  ;  and  by  re- 
course to  the  patent  of  ^Wilson,  of  1704,  it  is  found  to  begin  [  *435  1 
at  a  place  called  Hunting-house  or  Taaghrhouse,  and  that  is 
a  definite  and  notorious  monument,  or  heap  of  stones.  Its 
locality  is  universally  admitted.  It  was  considered  by  a  surveyor 
in  1761,  to  be  the  corner  of  the  Minisink  patent. 

The  Hardenbergh  patent  beginning  at  the  Yaagh-house, 
will  include  the  premises,  and  it  will  not  leave  any  lands  sur- 
rounded by  patented  lands,  and  uncovered  by  any  ;  for  the 
line  of  the  patent,  as  it  returns  from  the  north,  runs  along  the 
bounds  of  the  "  patented  lands,"  to  the  place  of  beginning  To 
fhlfil  this  description,  it  must  cross  the  Shawangunk  mountain, . 
in  order  to  meet  what,  at  the  time,  was  called  Evans^  patent, 
and  which  extended  west  from  Hudson^ s  river,  "  to  the  foot 
of  the  high  hills."  The  foot  of  the  Shawangunk  mountain, 
on  the  east  side  of  it,  was  the  reputed  west  bounds  of  Enans^ 
patent.     By  going  to,  and  along  those  bounds^  the  Harden- 
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NEW -YORK,  bergh  patent  included  the  premises ;  and  it  appears  from  the 
October,  1813.  ^^qj^q  ^^^^^^  f^^^  ^jjg  y^,.  1749,  the  claimants  under  that  patent 
""'^'""*"^  have  sold  lots  already  surveyed  and  numbered,  lying  east  of 
the  premises,  and  conformably  to  the  above  location. 

This  being  the  true  location  of  the  Hardenbergh  patent,  it 
puts  an  end  to  the  controversy,  and  the  defendant  is  entitled 
to  judgment.  *    Judgment  for  the  defendant. 


Jackson,  ex  dem.  Sinsabaugh  and  othchs,  against 

Sears* 

Where  A.  THIS  was  an  action  of  ejectment  for  lands  in  Montgomery, 
entered  into  Jn  Orange  county.  The  cause  was  tried  before  Mr.  Justice 
rrnr7n°"i7TO,  Spencery  at  the  Orange  circuit,  in  September,  1812,  when  a 
and  in  1786  re^  ycrdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of  the 

ceivcd   a  deed  x  xi      r  ii        • 

from  his  faiher  court  ou  the  followmg  casc  : 

a»ti  mother  for  Henry  RockofelloWy  a  witness  for  the  plaintiff,  testified  that 
Ihich^was  nSt  Henry  Sinsabaugh,  Q.nd  Catharine,  ihemkof  Johannes  Slott, 
acknowledged  the  Icssors  of  the  plaintiff,  were  two  of  the  children  of  Henry 
t'o^whonTite^ti-  Sinsabttugh,  deceased,  who  left  one  other  child,  a  daughter, 
[  *  436 1  married  *to  Peter  Tice.  Henry  Sinsabaugh,  deceased,  took 
tie  belonged  by  posscssiou  of  the  premises  about  forty-two  years  ago,  and 
inheritance}  it  cleared  the  land,  and  continued  in  possession  until  his  death, 
the*  acceptance  about  twenty  or  twenty-one  years  ago.  He  always  claimed  to 
of  the  deed  was  be  the  owner  of  the  land  from  the  time  he  took  possession,  and 
pef  *^thf  parol  ^as  generally  so  considered.  After  his  death,  his  widow  mar- 
evidence  that  ried  John  Tice,  who  took  possession,  and  remained  in  posses- 
^ersdy 'to  his  ^ion  eight  or  ten  years,  and  the  defendant  has  been  in  posses- 
mother's  title,  sion  seven  or  eight  years.  About  a  year  and  a  half  before  his 
session***^  ^*ad  death,  Henry  exchanged  farms  with  one  of  his  brothers,  and 
Deen  adverse  to  was  in  posscssiou  of  the  farm  so  exchanged  at  the  time  of  his 
ceaLed't^beso^  death  ;  but  no  deed  was  executed  between  the  brothers.     Im- 

on  accef 
the  deed, 
he    was    tc  ^w  —  .  .         .   ~  . 

deemed  to  hold  ly  to  the  former  farm,  being  the  premises  in  question.  Chris- 
such'interest^M  '*^^  Sinsobaugh  and  Henry  Sinsabaugh,  deceased,  sold  about 
his  father  held,  twenty-five  acres  of  Henry^s  farm  to  the  defendant  Christian 
tafe  *for*°iife  •  ^^^  ^^  possessiou  of  the  premises  about  two  years. 
and  that  on  the  John  C.  Tice,  a  witness,  testified  that  Henry  Sinsaba/ugh. 
fetherthe^estate  deceased,  was  in  possession  of  and  cleared  the  premises  as 
reverted  to  the  early  as  1770 ;  that  after  the  widow  returned  to  the  old  farm 
hSrs.%)°'  ^^'  ^^^^^  which  her  husband  had  removed,  as  before  stated,  the 
A  guardian  witness  married  her  and  took  possession  of  the  premises^  and 
to  the^fniunr^of  continued  in  possession  nine  or  ten  years ;  that  he  never 
his  ward.  An  claimed  the  land  as  his  own,  but  considered  himself  as  holding 
?hlTu7bfndo?  ^^^^  possession  for  the  heirs  q{  Henry  Sinsabaugh,  deceased, 
a  guardian  in  The  witness  workcd  and  occupied  the  farm  himself,  during  the 
ir?|lii!s*t  ^hir  gf eater  part  of  that  period,  but  it  was  afterwards  occupied  by 
children.  his  SOU,  Under  him.     About  ten  years  ago  they  gave  up  the 

(a)  Doe  V.  Hawland,  8  Cow.  Rep.  277.    Jackson  v.  Vermilyea,  6  Bid.  677. 
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poi^session  to  Jacob  Bookstaver.  The  lessors  of  the  plaintiff  new-york, 
were  infants  when  their  father  died,  and  were  not  of  full  age  <^ctober,  I813. 
when  the  possession  of  the  farm  was  so  surrendered  to  Book-  ^"^I^^^^J^ 
Btaver,     Henry  Sinsabaugh,  deceased,  the  father  of  the  les-  v. 

sors,  had  eight  brothers  and  sisters,  to  wit,  Christian^  William^  ®=^*^' 
John,  Jacobs  Eve,  who  married  Christian  Bockqfellow,  An- 
na, the  wife  of  John  Welles,  Elizabeth,  who  married  Jacob 
Michaels,  and  Anna  Maria,  the  wife  of  Johannes  Ockerman. 
Anna  Maria  and  her  husband  both  died  before  the  18th  No- 
vember, 1801,  leaving  two  children,  named  Jacob  and  Eliza- 
beth, their  heirs  at  law. 

Henry  Sinsabaugh,  deceased,  always  claimed  to  have  de- 
rived his  title  from  his  father  and  mother,  Jacob  and  ElizabetK, 
who  *survived  him.     It  was  admitted  that  there  were  nine       [*437] 
heirs  of  Elizabeth,  the  mother  of  Henry  Sinsabaugh,  de- 
ceased. 

It  was  proved  that  Margaret,  the  widow  of  Henry  Sinsa- 
baugh, deceased,  who  married  John  C.  Tice,  died  in  January, 
1803  ;  and  Tice,  on  further  examination,  said  he  never  lived 
on  the  premises  himself. 

The  defendant  gave  in  evidence  an  agreement,  dated  28th 
June,  1802,  between  Jacob  Bookstaver,  John  C.  Tice,  and 
David  Tice,  by  which  Bookstaver  agreed  to  let  John  and 
David  Tice  have  the  farm  (the  premises  in  question)  in  pos- 
session oi  David,  until  the  1st  April  next  ensuing  the  date  of 
the  agreement ;  and  they  were  not  to  sow  more  than  one  fourth 
of  the  farm  with  grain,  nor  destroy  any  timber,  &c.  and  bound 
themselves  to  deHver  up  the  peaceable  possession  of  the  farm 
to  Bookstaver,  on  the  1st  oi  April  next,  and  of  the  whole  of 
the  lands  in  their  possession ;  the  parties  binding  themselves 
to  each  other  for  the  performance  of  the  agreement,  in  the  pe- 
nal sum  of  1,500  dollars. 

The  defendant  also  gave  in  evidence  a  deed  of  partition, 
dated  the  17th  November,  1770,  by  which  John  M^  Clean,  and 
Margaret  his  wife,  and  Christian  Rockafellow,  and  Cathxirine 
his  wife,  released  to  Elizabeth,  the  wife  oi  Jacob  Sinsabaugh, 
the  father  of  the  said  Henry  Sinsabaugh,  deceased,  one  hun 
dred  and  thirty-five  acres  of  land,  the  farm  in  question  :  and  a 
witness  testified  that  he  knew  the  parties  to  the  deed  of  parti- 
tion, and  that  they  severally  took  possession  of  the  premises 
released  to  each  other  respectively. 

The  defendant  then  gave  in  evidence  various  deeds  and  doc- 
uments showing  a  title  to  eight  ninths  of  the  farm. 

Among  the  deeds  produced  was  a  lease  and  release  from 
Jacob  Sinsabaugh,  and  Elizabeth  his  wife,  to  their  son  Herir 
ry,  for  the  one  hundred  and  thirty-five  acres  released  to  Eliz- 
abeth as  above-mentioned  ;  which  deed  was  dated  the  24th  01 
25th  of  January,  1786,  but  was  not  acknowledged  by  Eliza- 
beth. 

It  appeared,  also,  that  Peter  Tice,  on  the  18th  November, 
1801,  purchased  from  five  of  the  heirs  of  Elizabeth  Sinsa- 
baugh their  shares  of  the  said  farm ;  and  on  the  28th  June, 
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NEW. YORK,  1802,  conveyed  the  said  shares,  and  ail  his  title,  &c.  to  Jacob 

^>^^^f^2^  Bookstaver.     An  order  of  the  surrogate  of  Ulster  was  also 
Jackson      given  in  evidence,  directing  the  administrators  of  Henry  Sin^ 
V.  sabaugh,  deceased,  to  sell  his  real  estate,  describing  it  as  OTie 

*'^"'       nirUh  of  the  farm  of  the  said  Elizabeth  Sinsabaugh. 

It  was  admitted  by  the  plaintiff's  counsel,  that  the  defendant 
had  made  out  a  paper  title  to  eight  ninths  of  the  premises  in 
question. 

[  *  438  ]  *J.  Duer,  for  the  plaintiff,  contended,  1.  That  the  lessors  of 

the  plaintiff,  previous  to  the  entry  of  Jacob  Bookstamr,  under 
whom  the  defendant  derived  title,  had  acquired  a  perfect  title 
to  the  premises  in  question,  by  an  adverse  possession  of  more 
than  thirty  years,  from  1770  to  1802.  It  may,  perhaps,  be 
said,  that  the  continuity  of  possession  was  broken  by  the  entry 
of  Christian,  the  brother  of  Henry  Sinsabaugh,  deceased ; 
but  as  he  entered  under  Henry,  his  possession  must,  in  judg- 
ment of  law,  be  considered  as  continued  in  his  brother. 

Again,  it  will  be  said  that  the  deed  of  the  24th  or  25th  of 
January,  1786,  from  Jacob  and  Elizabeth  Sinsabaugh,  to 
their  son  Henry,  is  conclusive  evidence  that  the  previous  pos- 
session by  Henry  was  not  adverse  ;  the  acceptance  of  it  being 
inconsistent  with  the  supposition  of  such  previous  adverse  pos- 
session. But  there  is,  in  truth,  no  such  inconsistency.  Ad- 
verse possession  is  where  a  person  enters  under  a  claim  or 
color  of  title.  Henry  might  have  held  under  a  parol  gift  from 
his  parents  :  or  have  had  a  former  deed  which  may  have  been 
defective,  or  lost,  or  destroyed.  Had  there  been  any  doubt  as 
to  the  possession  being  adverse,  then  the  acceptance  of  the 
deed  might  have  been  sufficient  to  turn  the  scale  against  the 
plaintiff;  but  the  evidence  is  clear  and  positive,  and  shows  tlie 
most  unequivocal  acts  of  ownership  on  the  part  of  Henry, 
Where  there  has  been  a  previous  adverse  possession  of  twenty 
years,  the  acceptance  of  a  defective  conveyance  would  not  de- 
stroy a  title  already  perfect ;  and  it  can  make  no  difference 
whether  the  deed  was  executed  before  or  after  the  twenty 
years,  if  the  possession  has  been  at  all  times  adverse.  A  con- 
veyance intended  to  confirm  the  title  of  Henry,  cannot  be  used 
as  the  means  of  destroying  it.  The  deed  was  not  intended  to 
show  a  title  in  the  plaintiff;  but  to  repel  the  title  set  up  by  the 
defendant.  The  validity  of  an  adverse  possession  does  not  rest 
on  the  presumption  of  an  original  title  by  deed. 

A  mere  claim  of  title  is  sufficient  to  constitute  an  adverse 
t  SmUh   V.  possession*!    If  adverse  possession  forms  a  presumption,  it  is 

j^^''   jj^  a  presumption  jum  et  dejure,  which  cannot  be  repelled. 

174.  '      2.  The  attornment  of  Tice  to  Jacob  Bookstaver  was  fraud- 

ulent and  void.  Tice  was  in  possession,  in  one  of  two  charac- 
ters ;  either  as  tenant  of  the  infant  heirs,  or  in  right  of  his  wife, 
as  guardian  in  socage  ;  if  in  possession  as  tenant  to  the  heu*s, 
his  attornment  was  void  under  the  statute.  (Sess.  11.  c.  26.  s. 
28.)  But  considering  the  possession  of  Tice  as  a  continuance 
of  the  possession  of  the  widow,  the  guardian  in  socage,  then  • 

[  *  439  ]       we  contend  the  attornment  *was  void  at  common  law.    Guar- 
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dianship  is  a  trust  for  the  sole  benefit  of  the  infant.  The  new- York, 
guardian  has  no  personal  interest  whatever  in  the  estate.  He  October^ia. 
holds  every  thing  exclusively  for  the  use  of  the  heir.  The  pos- 
session of  the  guardian,  in  legal  intendment,  is  the  possession 
of  the  ward.  The  guardian  has  only  that  qualified  possession 
which  is  necessary  for  the  protection  of  the  estate  of  his  ward.f  1 1  Inst.  88.  b. 
In  the  case  of  Jackson,  ex  dem.  Bensselaer,  v.  Whitlock,X  this  ^'  ^'qs^^  qI\ 
question  was  discussed,  and  all  the  authorities  cited ;  and  oiib.  Eq.  in'. 
though  the  judges  were  divided  in  opinion  as  to  the  pkintifT's  }  o^isJshi^] 
right  to  recover  in  that  case,  yet  they  all  agreed  that  the  H-.  3  Cnnse^'s 
guardian  could  do  no  act  to  the  prejudice  of  his  ward.  In-  ^;^.  3x6.  ^ 
deed,  the  contrary  position  would  shock  the  common  sense  Xi  Johtu. 
and  feelings  of  mankind.  ^^-  ^^^• 

But  admitting  even  that  the  attornment  of  the  guardian  could 
work  a  dispossession  of  the  ward,  we  contend  that  no  such  at- 
tornment has  been  shown  in  this  case.  There  is  no  evidence 
of  the  assent  of  the  wife  to  the  acts  of  her  husband ;  and  the 
heirs  can  be  bound  only  by  those  acts  to  which  their  guardian 
has  assented.  Guardianship,  being  a  mere  personal  trust,  can- 
not be  transferred,  or  assigned,  or  forfeited,  nor  is  it  subject  to 
survivorship.'^  The  husband  of  a  guardian  in  socage  has  no  p^^^^'^t^ 
right,  on  the  death  of  his  wife,  to  the  custody  of  the  ward.  To  *  "*** 
render  the  a6t  of  the  husband  valid,  therefore,  the  assent  or 
concurrence  of  the  wife  must  be  shown.  As  the  law,  in  many 
cases,  will  presume  the  assent  of  an  infant  to  acts  beneficial  to 
his  interest,  sOj  by  parity  of  reasoning,  the  assent  of  the  wife, 
the  guardian,  might  be  presumed  to  those  acts  of  her  husband 
which  were  beneficial  to  the  ward.  Such  intendment,  how- 
ever, cannot  be  made  where  the  acts  of  the  husband  are  preju- 
dicial to,  or  destructive  of,  the  interest  of  the  ward ;  but  thcv 
assent  of  the  guardian  must  be-  clearly  and  unequivocally 
proved.  The  court  would  never  presume  the  consent  of  the 
mother,  in  this  case,  to  an  act  which  was  in  violation  of  her 
trust,  and  which  robbed  her  children  of  their  inheritance.  If 
the  attornment,  then,  was  void,  there  can  be  no  question  as  to 
the  right  of  the  plain tifl*  to  recover  : 

3.  For  the  defendant  cannot  protect  himself  under  the  con- 
veyance from  the  h6irs  of  Elizabeth  Sinsabcmgh :  and  it  itiay 
be  remarked  further,  that  the  deeds  for  the  five  ninths  to  Peter 
Tice,  and  from  him  to  Bookstaver^  were  executed  before  any 

entry  of  Bookstaver^  and  while  there  was  an  adverse  |x>9se8-  ^1^4401 
sion,  and  so  *are  clearly  void  for  maintenance.  ||  Nor  can  the  jj  g  johm, 
title  of  the  heirs  of  Mizabeth  Sinsaba^gh  be  set  up  by  the  ^  ^^*  p  ^ 
defendant,  claiming  under  Bookstater^  as  aii  outstanding  202"**  ^' 
title.ir  jB«w.jViv 

4.  The  lessors  of  the  plaintiffs  are  clearly  entitled,  as  heirs  j^^  2^^  '"4 
of  Elizabeth  Sinsabaugh,  their  grandmother,  to  two  thirds  of  Johns.     E^. 
one  ninth  of  the  premises ;  and  if,  as  we  contend,  the  convey- 
ance from  the  administrators  of  Henry  Sinsabaugh  to  Book- 

staver  is  void,  then  the  lessors  are  clearly  entitled  to  two 
ninths. 
D.  Buggies  and  P.  Buggies^  contra,  insisted  that  the  origi- 
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NEW- YORK,  nal  possession  of  Henry  Sinsabaugh,  deceased,  was  under  his 

October,  1813.  father  and  mother ;  and  that  even  if  his  possession  was  adverse 

Jackioii      ^^  ^^^  commencement,  it  did  not  continue  so.     It  is  admitted 

V.  that  all  the  title  Henry  had  was  derived  from  Elizabeth,  his 

^^^^'       mother.     She  took  possession  in  1770,  deriving  title  under  her 

father.     Jacob  Sinsabaugh,  her  husband,  having  an  absolute 

control  of  the  property,  conveyed  it  to  hi^  son  Henry,  who 

must  be  concluded  by  the  legal  effect  and  operation  of  that 

conveyance.     And  all  the  estate  which  Henry  possessed  was 

but  a  life  estate,  and  having  accepted  the  deed  of  1786,  with 

t£^  ^'  ^^^  I'ecital,  he  is  bound  by  itf    The  acceptance  of  this  deed 

6.  1  sJk.  286.'  was  inconsistent  with  the  idea  of  an  adverse  possession  :  and, 
at  most,  there  was  only  sixteen  years'  adverse  possession  to 
that  time  ;  for  after  the  acceptance  of  the  deed,  he  must  be 
considered  as  holding  under  the  title  derived  from  his  parents. 
By  that  deed  he  had  only  an  estate  during  the  life  of  his  father, 
and  on  the  death  of  Jacob  Sinsabaugh  the  life  estate  ceased, 
and  the  heirs  of  Elizabeth  Sinsabaugh  were  the  heirs  at  law. 
The  deed  from  five  of  the  heirs  of  Elizabeth  to  Peter  Tict 
was  a  vahd  deed,  there  being  no  adverse  possession.  After 
the  death  of  Henry  Bookstaver,  to  whom  Tice  conveyed,  the 
shares  descended  to  his  heirs,  who,  with  the  heirs  of  Elizabeth 
Sinsabaugh,  were  tenants  in  common,  and  the  possession  of 
the  heirs  of  Henry  Bookstaver  must  be  considered  as  the  pos- 
session of  the  heirs  of  Elizabeth  Sinsabaugh. 

Henry  Sinsabaugh  either  entered  under  his  mother,  or  ad- 
versely to  her.  Admitting  even  that  he  disseised  his  mother, 
she  continued  a  feme  covert  until  1793,  two  years  after  the 
death  of  Henry.  The  statute  of  limitations  could  not  run 
/against  Elizabeth,  or  her  heirs,  until  1793,  nor  until  1802, 
when  Jacob  Sinsabaugh  died. 

[  *  441  ]  *The  attornment  of  John  Tice  and  David  Tice  was  valid, 

except  as  against  the  heirs  of  Henry,  who  were  entitled  to 
only  one  ninth  of  the  estate  of  Elizabeth  Sinsabaugh,  The 
lessors  of  the  plaintiff  cannot  pretend  to  claim  more  than  their 
share  of  that  ninth. 

Per  Curiam,  The  acceptance  of  a  deed  of  the  premises, 
in  1786,  from  his  parents,  by  Henry  Sinsabaugh,  the  father 
of  the  lessors  of  the  plaintiff,  does  away  the  force  of  the  testi- 
mony of  Rockafellow  that  he  had  previously  held  adversely  to 
the  rightful  title  of  his  mother,  or  if  he  had  previously  so  held, 
-the  adverse  possession  then  terminated,,  and  he  Held  under  his 
parents  such  right  as  the  deed  conveyed.  That  right  was  only 
the  interest  which  his  father  had  in  the  premises,  as  his  mother 
never  acknowledged  the  deed,  and  his  father  was  seised  only 
jure  uxoris,  and,  at  most,  had  but  an  estate  for  life.  The 
title,  from  the  year  1770,  was  shown  to  be  in  Elizabeth,  the 
mother.  On  the  death  of  Jacob  Sinsabaugh,  his  son  Henry* s 
right  expired,  and  the  estate  was  vested  in  Elizabeth,  his 
mother,  who  survived  him  for  about  two  years ;  and  it  is  ad- 
mitted in  the  case  that  the  defendant  had  a  paper  title  derived 
under  her  to  eight  ninths  of  the  premises.  The  lessors  of  the 
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b  plaintiff,  being  two  of  the  three  children  of  Henry,  are,  then,  NEW-iORK, 

n  entitled  only  to  two  thirds  of  one  ninth  of  the  premises ;  and  ^«t^»v^^i8i3. 

^;  •    by  what  principle,  then,  are  they  to  recover  more  in  this.ac- 

I  tion  ?     It  is  urged,  on  the  part  of  the  plaintiff,  that  the  act  of 

i  John  C.  Tice  (the  second  husband  of  Henry^s  widow)  and  his 

ft  'son,  in  June,  1802,  in  surrendering  the  possession  to  Jacob 

^,  Bookstaver  and  taking  a  lease  under  him,  was  a  fraudulent 

t  attornment.    .  This  will  depend,  however,  upon  the  extent  of 

,j  the  interest  which  T^ce  and  his  wife  held  in  trust  for  her  child- 

t  ren,  of  whom  the  lessors  of  the  plaintiff  were  two.    They  had  no 

I  right  under  their  father,  because  their  father  left  none,  and  the 

y  estate  was  then  in  their  grandmother  Elizabeth,  if  living,  and 

if  dead,  (as  is  presumed,)  they  had  only  their  undivided  share, 
ij  as  her  grandchildren,  and  took  such  share  as  their  father  would 

^  have  taken,  if  living,  that  is,  one  ninth.     A  guardian  cannot 

',  do  any  act  that  shall  work  an  injury  to  the  ward  ;  but  if  the 

mother  of  the  lessors  of  the  plaintiff,  as  guardian,  had  held  pos- 
session as  against  Elizabeth,  it  would  have  been  a  tort  and  an 
'  intrusion.     Bookstaver  had,  in  1806,  in  himself,  a  title  to  five 

ninths  of  the  *premises,  and  was,  consequently,  a  large  tenant        [*442] 

in  common.     The  attornment  to  him  by  the  Tices  was  void 

'■  undoubtedly,  as  to  the  right  or  interest  of  the  children  of  Hen- 

'  ry  in  the  premises,  and  that  interest  was  only  one  ninth,  and 

'  to  that  proportion  their  claim  remains  perfect.     The  mother 

of  the  lessors  and  her  second  husband  held  possession  in  their 

behalf  only  to  the  extent  of  their  rights,  and  no  further.     The 

lessors  of  the  plaintiff  are,  consequently,  entitled  to  recover 

two  thirds  of  one  ninth- of  the  premises,  and  no  more. 

Judgment  accordingly. 


Davis  and  another  against  Reynolds. 

THIS  was  an  action  of  debt  on  a  judgment  in  this  court,  whereadebt- 
enteredon  a  bond  and  warrant,  dated  the  31st  of  January,  pasJbff'of  Se 
1811.  The  defendant  pleaded  the  general  issue,  and  gave  in  insolvent  act  of 
evidence  a  discharge  under  the  act,  entitled  "An  act  for  the  ^Qii^^^^^j^ 
benefit  of  insolvent  debtors  and  their  creditors,"  passed  the  3d  fraudulently 
of  April,  1*81 1.  ^Y^f  ,_^|i 

,#-vi.i.  -11  /HI  •  /-111       8ittQ    conveyed 

On  the  trial,  it  appeared  that  after  the  existence  of  the  debt  away,  his  pro- 
on  which  the  judgment  was  founded,  and  before  the  execution  flfd^Jof^lo^^l 
of  the  bond  and  warrant  of  attorney,  and  be/ore  the  passing  of  aVaSd  against 
the  said  act,  the  defendant  had  fraudulently  disposed  of,  and  ^/J/j^jTan^ate. 
conveyed  away,  his  property,  with  intent  to  defraud  his  credi-  his  disdiarge 
tors.  A  verdict  was  taken  by  consent  for  the  plaintiffs,  subject  ^^^  ^^  ^^^^'l® 
to  the  opinion  of  the  court  upon  the  question,  whether  the  dence  of  his 
fraud  committed  previous  to  the  passing  of  the  act  of  the  3d  ^5^"^^^****"^  hw 
April,  1811,  invalidated  his  discharge  under  it.  estate  iTexpec- 

Huntington,  for  the  plaintiffs.  t»«j»»  .„^  ^^ 

.     Foot,  contra.  ed,    ancf    with 

Per  Curiam,  The  only  point  touching  the  validity  of  the  {jj^sei/^of^^f! 
discharge  under  the  act  of  1811,  is,  whether  it  was  procured  anTwbether,^/ 
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NEW- YORK,  by  fraud,  or  whether  fraud  was  committed  in  any  of  the  pro- 
October,  1813.  ceedinga  upon  which  it  was  founded.     Nothing  erf  this  is  pre- 
^s^^^^^^!^  tended ;  hut  it  is  admitted  that  the  defendant  acted  fraudulently 
V.  towards  his  creditors  prior  to  the  passing  of  the  act.     If  the 

Stxyxhs.      defendant  had  conveyed  *away  his  property  in  expectation  of 
[  *  443  ]       such  an  act  of  insolvency  to  be  passed,  and  with  intention  to 
Jbai   fact  ha?*  avail  himself  of  it,  the  fraud  might  possibly  conYiect  itself  with 
wouid*havL"af-  the  subsequont  proceeding,  and  infect  it.     But  we  have  no 
fected  his  dis-  evidcuce  of  any  such  feet,  or  sufficient  ground  to  infer  it ;  and 
c  arge,  qwxre.  ^^  fraud  in  question  might  have  been  committed  long  before 
the  act  passed,  and  have  been  afterwards  done  away  by  repent- 
ance, amendment,  and  recovery  of  the  property.     As  a  general 
rule,  we  cannot  allow  that  a  prior  case  of  fraud  is  to  affect  a 
subsequent  bona  fide  proceeding  under  a  subsequent  statute. 
It  must  he  a  very  Special  case  in  which  a  fraud  committed  be- 
fore the  existence  of  a  statute  could  be  adjudged  a  fraud 
against  such  statute ;  and  in  no  case  could  it  be  an  object  of 
aivmad version,  criminaliter,  under  the  authority  of  the  statutes 

Judgment  for  the  defendant. 


SouTpwiCK  against  Stevens. 

Ill  an  action      THIS  was  an  action  .for  a  UbeL    The  cause  was  tried 
for  B  libel,  par^  before  Mr.  Justice   YftlLea,  at  the  Albany  circuit,  in  ApriL 

liMd  admissible   lol^. 

avermenf  inlhe  ^^^  '^^^  ^^  ^^^^^  ^^  ^^  declaration  was  as  follows,  to  wit, 
iieciaratiou  that  '^  It  IS  with  unfeigoed  grief  we  inform  our  readers,  that  Souths 
ftau'^'^^HM^  wic*,  the.  late  editor  of  the  Albany  Register y  has  become  in- 
Ind  yrZiJ^  sanc ;  the  progress  of  his  malady  has  been  observed  for  some 
^cf'aJt^F^.  time  past ;  and,  at  length,  much  to  the  regret  of  his  friends,  and 
Vs'^  BaJi?;  his  adversaries,  it  has  resulted  in  a  confirmed  lunacy.  The 
b^^^sfated  *^M  friends  of  the  unfortunate,  we  understand,  have  confined  him 
matter  of  i^  to  his  former  editorial  closet,  and  have  consigned  the  manage- 
couTratf  *"^  Kient  of  his  paper  to  a  needy  JmAmon  who  wears  straw  in  his 
Where'\^'wit-  shocs.  Although  this  deplorable  event  has  been  expected  by 
ness  swQrethat  many  foT  somo  time,  yet  decisive  evidence  of  the  disease  hav^p 
e^^^^nd  ^had  iug  arrived  at  its  last  Stage  did  not  exist  until  the  24th  inst. 
be«n  in  the  of.  when  thp  Albany  RegiSter  exhibited  such  unequivocal  proofi 
f  *444 1  of  the  insanity  of  its  editor,  that  the  friends  *and  creditors  of 
ficc  of  the  de-  the  establishment,  weare  told,  shut  up  the  poor  maniac,  put 
a^  p^er  called  bim  injo  a  Straight  jacket,  shaved  his  head,  and  confined  him 
Mu      ^^^^  to  bread  and  water." 

printe3fandhe  The  defendant  pleaded  not  guilty,  and  gave  notice  that  he 
thcr  '^  a^d^^h^  would  give  in  evidence  at  the  trial,  in  bar  of  the  action,  "  that 
pape^  p?odic.  ^^  ^  }^^  tinie  previous  to  the  publication  of  the  supposed  libel 
%^'^  ***<^jP^«™-  mentioned  in  the  plaintiffs  declaration,  there  had  been  a  con- 
Hevr^  printed  ^est  between  the  plaintiff,  as  editor  of  the  Albany  Register^ 
^'t^  Ae  typw  and  the  defendant,  as  editor  of  the  Ontario  Messenger;  and 
fendaM's  office^  that  in  the  courso  of  the  controversy  the  supposed  libel  was 
ihis  was  heicf  published  as  a  part  of  a  piece,  in  answer  to  a  proclamation  of 
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the  plaintiiar's  contained  in  the  Albany  Register,  of  the  24th  new-york, 
of  July,  1812,  and  that  the  whole  <rf  the  said  answer,  from  Octobei^^ 
which  the  supposed  libel  is  extracted,  when  taken  together,  is    SduxHwicK 
obviously  ironical,  importing  no  charge  whatever  against  the  v. 

plaintiff;  it  being  a  satirical  comment  upon  the  said  proclama-       "v"** 
tion  of  the  plaintiff,  which  would  defy  the  utmost  gravity  to  to  he  jnima  fa- 
remark  upon  it  without  a  laugh."  cie  evidence  of 

It  was  averred  in  the  declaration,  that  before  and  at  the  b^tfe**defend- 
time  of  the  printing  and  publishing  the  hbel,  the  plaintiff  was  anUa) 
editor  of  the  newspaper  called  the  Albany  Register,  and  also  deciarat?onsu^ 
president  of  the  Mechanics^  and  Farmers^  Bank  in  the  city  ted  the  libel  to 
o{  Albany,  and  did  hold  the  office  of  printer  to  the  state  of  llshed^^Tu ''*'*'; 

New-  York.  newspa^r, 

At  the  trial,  the  plaintiff  called  a  witness  to  prove,  by  parol,  ^^^  ms?J^ 
thatahe  plaintiff  held  the  office  of  printer  to  the  state,  and  ger,  and  the 
president  of  the  Mechanics'  and  Farmers'  Bank.  The  coun-  S. T'^'headed 
sel  for  the  defendant  objected  to  the  evidence,  but  it  was  ad-  Ontario   Mes- 

The  plamtiff  called  a  witness  who  testified  that  he  was  a  was  not  a  va- 
printer  by  occupation,  and  had  been  at  tte  printing-office  of  ^J^^^'  ^^  ^^ 
the  defendant,  at  Canandaiqua,  the  last  winter;  that  he  saw  no  part  of  the 
the  paper  called  the  Ontario  Messenger  printed  there ;  and  fhTtitl^**?f  the 
that  he  had  no  doubt  that  the  defendant  was  the  printer  and.  paper,  but  only 
pubhsher.  He  was  not  particularly  acquainted  with  the  paper,  Iq'^,*^"^^^'^  '** 
but  believed  it  to  be  printed  with  the  types  used  in  the  office  in  actions  for 
of  the  defendant.  He  was  at  Canandaiqua  once  only,  and  ^^^^^  ^^Trt 
staid  about  a  week.  The  defendant's  counsel  objected  to  the  wi«  \not  set 
reading  of  the  ;>aper  produced  on  this  evidence;  and,  also,  be-  ^"^^^  I^S 
cause  the  declaration  described  the  paper  containing  the  libel  of  excessive 
as  The  Ontario  Messenger,  and  the  one  produced  was  headed  ^^Z^e""^^- 
Ontario  Messenger.  But  the  judge  overruled  these  objections ;  grantiy  out- 
and  the  plaintiff's  counsel  read  the  whole  of  the  article  from  ^ravaeant!"^ 
which  the  libel  was  extracted. 

*The  defendant's  counsel  then  read  from  the  Albany  Re-  [  *  445  ] 
gister  of  the  24th  of  July,  1812,  a  piece  purporting  to  be  a 
proclamation.  Another  piece  from  the  same  pape^  was  also 
read,  entitled  *^  The  Cub^^'  in  reply  to  a  piece  published  in 
the  Ontario  Messenger  under  the  head  of  "  Apostates.^'  The 
plaintiff's  counsel  then  read  the  piece  referred  to,  beaded 
*^  Apoiftates.^' 

The  judge  charged  the  jury  that  the  matter  set  forth  in  the 
declaration  held  up  the  plaintiff  in  a  ridiculous  point  of  light, 
and  in  that  view  it  was  libellous ;  that  it  was,  however,  merely 
ironical,  and  in  answer  to  the  piece  called  the  praclamaiion^ 
which  had  been  read  from  the  Albany  Register  of  the  24th 
of  July,  1812,  in  which  the  plaintiff  had  assumed  a  most  sin- 
gular and  unusual  style,  &g.  ;  that  though  the  matter  cont- 
plained  of  by  the  plaintiff  was  libellous,  yet  it  was  written  in 
the  course  of  a  newspaper  warfare  between  the  two  printers, 

(a)  Root  V.  King,  7  Cmo.  Rfip.  GIS-.     Soa-f^ent  v.  — 'f  5  Bid.  106. 

{b)  Vide  Pi&e  v.  Evan^,  15  Johns.  Re^.  210.     Wood  v.  Bvckl^,  13  Jbid.  406.    Sax" 
ion  V.  Johnson,  ante,  p.  418.    Alder  v.  Griner^  13  JoliTis.  Rep.  449.    HfKinley  v.  Rob, 
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NEW- YORK,  and  there  was  strong  provocation  to  induce  the  ironical  matter 

October,  1813.  complained  of;  and  that,  in  his  opinion,  the  jury  ought  to  find 

SouTHwicK    very  trifling  or  nominal  damages  for  the  plaintiff.     The  jury 

„    V.  found  a  verdict  for  the  plaintiflf  for  six  hundred  and  forty 

^"^""^-     dollars,  ' 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial;  1.  For  the  misdirection  of  the  judge;  2.  Because  the 
verdict  was  against  law  and  evidence ;  and,  3.  On  the  ground 
of  excessive  damages. 

Parker  and  J.  Hamilton,  for  the  defendant,  contended  that 
the  matter  set  forth  as  a  libel  was  so  innocent  and  harmless 
that  it  could  not  be  deemed  a  libel,  especially  under  the  cir- 
cumstances of  the  case,  and  when  published  of  the  printer  of  a 

I I  Esp.  Rep,  newspaper.f 

^'s^E^'in.      ^^^  parol  evidence  was  inadmissible,  there  being  higher  and 

i^.  better  evidence  in  the  power  of  the  plaintiff,     That  the  feet 

of  the  plaintiff  being  state  printer,  might  have  been  proved  by 
the  record  of  his  appointment  to  office  ;  and  that  he  was 
president  of  the  Mechanics^  and  Farmers^  Bank,  might  have 
been  shown  by  the  books  of  the  directors  of  the  bank,  in 
which  his  election  as  president,  must,  by  the  act  of  incorpora- 

XAnte,\b\,      tion,  have  been  inserted.^ 

The  proof  of  the  paper  or  publication  was  not  sufficient. 

That  papers,  called  Ontario  Messenger,  were  printed  in  the 

office  of  the  defendant,  and  that  the  witness  knew  the  types, 

was  not  proof  that  the  defendant  published  the  particular  paper 

J  7    Johfu.  produced.<5>     The  witness  merely  stated  his  opinion,  from  hav- 

Rep.  266.         jjjg  g^gj^  jjj  ^g  defendant's  office. 

[  *  446  ]  *There  was  a  variance  between  the  paper  described  in  the 

declaration  and  the  one  produced,  and  the  slightest  variance  in 

II I  Sir.  77.  2  this  respect  is  fatal.  || 

Tem^SK      The  damages  were  excessive,  and  the  court  will  exercise  its 
660. 690. 611.  *  power,  in  granting  a  new  trial,  where  the  damages  are  so  dis- 

ir  2  ^0^^'  proportionate  to  the  injury  sustained.lT 
J^m.     'Rep.      Foot,  contra. 

^-J^^^^  V.      Per  Curiam,     The  decision  of  the  judge  at  the  trial,  upon 
Shf.  4S2.  466.  the  points  of  law,  was  correct.     Parol  proof  that  the  defend- 
^<^-  367.    1  ant  was  state  printer,  and  president  of  the  Mechanics^  Bank, 
649.'    1'  Terrk  was  admissible.     Those  facts  were  only  inducement,  and  intro^' 
^«p-  ^^'jyj^  duced  as  collateral  matter,  and  not  as  matter  in  issue ;  and  the 
257!^  A,*T^  practice  is  not  to  require  such  strict  technical  proof,  as  if  they 
Rep.  667.         were  facts  in  issue.     It  is  every  day's  practice  to  give  parol 
proof,  in  such  cases,  of  matters  of  fact,  susceptible,  even,  of 
proof  of  the  most  solemn  kind.     The  proof  of  the  publica- 
tion, by  the  defendant,  was,  also,  prima  fade,  sufficient.     It 
went  to  prove  that  the  defendant  had  a  printing-office,  and 
that  the  Ontario  Messenger  was  printed  there,  and  that  the 
paper  produced  was  of  the  type  of  that  office ;  and  it  was 
printed  in  the  name  of  the  defendant.     The  witness  who  tes- 
tified to  this  was  a  printer,  and  printers  know  a  newspaper  by 
the  type,  and  can  generally  ascertain  the  source  of  a  publica- 
tion from  that  circumstance.     The  criticism  on  the  variance 
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between  the  title  of  the  paper  produced,  and  the  paper  declared  NEW -YORK, 
on,  cannot  prevail,  for  there  was  no  variance  ;  the  article  '^  f  Ae"  October,  I813. 
may  be  considered  as  no  part  of  the  description  of  the  title,        dole 
but  as  merely  introductory  to  it.  (a) 

The  ground  of  the  motion  on  account  of  excessiveness  of 
damages  equally  foils.  It  was  for  the  jury  to  determine  how 
far  the  ridicule  of  the  plaintiff  was  malevolent,  and  calculated 
to  injure  his  feelings,  or  prejudice  hhn  in  the  eyes  of  the  pub- 
lic. After  the  principles  laid  down  on  this  question,  in  the 
case  of  Coleman  v.  Soutkwick,  (9  Johns,  Rep,  45,)  there  does 
not  appear  any  reasonable  ground  for  interference  on  this 
point.  (&) 

The  motion  on  the  part  of  the  defendant  is  denied.. 

Motion  denied. 

{a)  See  Lewis  v.  Feio,  5  Johns.  Rep.  1.  [b)  Sergent  v. ,  5  Cow,  Rep.  1 19. 


*DoLE  against  Lyon,  [*447] 

THIS  was  an  action  for  a  libel,  for  printing  and  publishing,  The  pyWish- 
in  a  newspaper  called  the  Northern  Budget^  on  the  15th  No-  responsible^  S 
vember,  1808,  a  certain  letter,  signed  Gilbert  D,  Young,  ad-  Jhe  party  libei- 
dressed  to  the  plaintiff.  The  libel  was  set-forth  in  the  declara-  s^anding^  ^the 
tion.  The  letter  as  published,  was  introduced  with  the  follow-  i»t>«!  js  **^hT" 
ing  note  to  the  printer :  *'  To  the  edito.r  of  the  Northern  Budget,  SaSe  oHhc  au* 
The  enclosed  advertisement  having  been  refused  a  place  in  the  **^or.  Whether 
Troy  Gazette,  I  send  it  to  you  for  publication.  G.  D,  Toting J^  repeat^"  sLii- 
The  letter  which  followed  was  addressed  to  the  plaintiff;  and  ^^t  Jut  who, 
after  various  charges  and  observations,  it  concluded  with  the  S!ne,^name*s*Se 
following  words :  "  I  now,  sir,  publish  you  to  the  world  as  a  person  from 
man  destitute  of  honor,  destitute  of  courage,  and  destitute  of  Reived  itf  may 
every  moral  principle  and  feeling,  w^hich  renders  a  man  valua-  plead  Uiat  cir- 
ble  in  society.    G,  D.  Young.    Troy,  Ibth  November,  1808."  ["sTSon,  " 

To  the  plea  of  not  guilty,  the  defendant  subjoined  a  notice  «««»»  to  de- 
of  special  matter  to  be  given  in  evidence  at  the  trial,  and  as  Pfte^t^  ^^j  ^ 
showing  the  criminal  conduct  of  the  plaintiff.  ammo,      with 

On  opening  the  cause,  at  the  trial,  the  plaintiff's  counsel  ^^^^  with  the 
stated,  that  he  claimed  damages  only  on  the  ground  of  the  de-  name  of  the  au- 
fendant's  having  charged  him  with  being  destitute  of  honor  and  cdLY*  repeat- 
courage  ;  but  when  the  defendant,  dfler  the  plaintiff  had  rested 
his  cause,  offered  a  witness  to  justify  the  libel ;  the  plaintiff's 
counsel  said  they  should  go  for  the  whole  libel,  and  the  Chief 
Justice,  before  whom  the  cause  was  tried,  allowed  them  to  do 
so,  though  it  was  objected  to  on  the  part  of  the  defendant.    The 
plaintiff  produced  a  paper  purporting  to  be  a  number  of  the 
Northern  Budget,  printed  the  15th  November,  1808,  and  pur- 
porting to  be  printed  by  the  defendant.     A  witness  testified, 
that  the  defendant  was  the  editor  and  publisher  of  the  North- 
ern Budget;  that  he  had  seen  one  of  the  papers  containing 
the  libel,  and  of  the  same  date,  as  he  believed,  with  the  one 

(a)  Vide  Mapes  v.  Weeks,  4  Wend.  Rep.  659.     Bkinner  Ad's  Powers,  I  Ibid.  451. 
Jackson  V.  Mather,  7  Cow,  Rep.  301. 

Vol.  X.  46  a^l 
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NEW- YORK,  produced ;  that  he  kn^w  the  paper  and  type,  and  had  no  doubt 
^^'J^  of  the  fact  The  libel  was  then  read  to  the  jury.  The  defend- 
'^"*^'"^^^  ant  moved  for  a  nonsuit:  1.  Because  that  part  of  the  publica- 
tion on  which  the  plaintiff's  counsel  had  claimed  damages,  was 
not  libellous ;  2.  Because  the  aiUhor^s  name  being  subjoined 
to  the  supposed  libel,  the  action  could  not  be  maintained 
*  against  the  defendant,  who  had  printed  it  with  the  author's  name. 

[  *  448  ]  *The  defendant  then  produced  a  witness  to  prove  the  matter 
stated  in  his  notice  subjoined  to  the  plea.  The  defendant  next 
offered  to  prove  that  the  plaintiff,  and  Gilbert  D.  Young  had, 
for  several  weeks  subsequently  to  the  alleged  libel)  carried  on 
a  correspondence  through  the  same  newspaper,  and  offered  a 
letter,  dated  the  2\^i  November^  1807,  addressed  4o  the  defend- 
ant, by  the  plaintiff,  as  editor,  by  way  of  reply  to  the  letter  of 
Young ;  that  the  plaintiff  had  incorporated  in  his  letter  the 
supposed  libel,  and  thereby  given  it  publicity ;  and  that  the  de- 
fendant did  not  consider  the  supposed  libel  as  aJHTecting  his 
reputation,  but  only  as  a  charge  of  a  want  of  courage,  which  he 
thereby  attempted  to  repel. 

The  correspondence  thus  offered  by  the  defendant,  was  re- 
jected by  the  Chief  Justice^  either  as  matter  of  justification,  or 
in  mitigation  of  damages. 

The  defendant  also  offered  to  prove,  in  mitigation  of  dama- 
ges, that  soon  after  the  commencement  of  the  present  suit,  the 
plaintilT  had  said,  that  the  defendant  had  sued  him  before  a 
justice  for  printing  his  part  of  the  said  correspondence,  and 
had  recovered  judgment  against  him ;  and  that  he  brought  the 
present  action,  because  the  defendant  had  so  sued  him ;  but 
this  evidence  was  rejected  by  the  Chief  Justice.  The  defend- 
ant then  offered  to  prove  that  the  plaintiff  was  a  common  libel- 
ler, and  had  libelled  several  persons  of  good  character,  in  sev- 
eral publications,  which  the  defendant  offered  to  read  in  support 
of  the  facts  set  forth  in  his  notice  of  justification.  This  evi- 
dence was  also  rejected. 

The  Chief  Justice  charged  the  jury  that  the  only  question 
for  them  to  decide  was  the  amount  of  damages  which  the  plain- 
tiff was  entitled  to  recover ;  that  the  libel  was  of  an  aggravated 
nature,  and  the  only  act  proved  against  the  plaintiff  was,  that 
in  one  instance  he  had  departed  from  a  correct  line  of  moral 
conduct.  That  whoever  published  a  libel  was  responsible  to 
the  party  injured ;  and  that  the  defendant  was  responsible,  in 
the  present  case,  notwithstanding  the  author's  name  was  pub- 
lished with  the  libel.  That  the  defendant  had  been  put  on  his 
guard  against  printing  the  libel,  by  the  note  of  the  author  pre- 
Hxed,  stating  that  another  printer  had  refused  to  publish  it ;  and 
that  the  jury  might  presume,  from  the  circumstance,  that  the 
defendant  had  been  backed  by  the  author,  or  some  other  per- 
so»s ;  that  tlte  charges,  in  the  libel  were  aggravated  by  those 
stated  in  the  special  notice,  and  not  proved ;  that  how  far  the 
fiwjts  proved  by  the  defendant  justified  or  extenuated  the  charges' 
[*449|  against  the  pkiintiff,  it  was  for  the  jury  to  decide.  The  *jary 
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found  a  verdict  for  the  plaintiff,  for  one  hundred  and  fifty  dol-  new-YC 
lars,  damages.  October, 

A  motion  was  made,  on  the  part  of  the  defendant,  to  set  j^^^ 
aside  the  verdict,  and  for  a  new  trial:  1.  Because  the  plaintiff^ 
after  abandoning  his  claim  for  a  part  of  the  libel,  ought  not  to 
have  been  permitted  to  have  recourse  to  that  part,  or  to  recover 
for  it ;  2.  Because  the  defendant,  having  given  the  name  of  the 
author  of  the  libel,  was  not  liable  to  an  action  ;  3.  Because  the 
evidence  offered  ought  not  to  have  been  rejected ;  and  4.  Be- 
cause the  judge  mi^irected  the  jury. 

J.  RusaeU  and  R»  M.  Livingston,  for  the  defendant. 

Foot  and  Van  Vechten,  contra. 

Kent,  Ch.  J.  delivered  the  opinion  of  the  court.  1.  The 
material  point  raised  in  this  case  is,  whether  the  publisher  of  a 
libel  is  responsible  to  the  party  libelled,  notwithstanding  the 
libel  is  accompanied  with  the  name  of  the  author. 

In  the  case  of  Davis  v.  Lewis,  (7  Term.  Rep.  17,)  Lord  ^ 

Kenyon  observed,  that  if  a  person  say  that  such  particular  man 
(naming  him)  told  him  certain  slander,  and  that  man  did  in 
fact  tell  him  so,  it  is  a  good  defetice  to  tm  aetioa  of  likader. 
There  was  a  similar  dictum  of  the  judges,  in  the  Earl  of  Norths 
ampton^s  ease,  (12  Co.  138,)  but  in  neither  of  these  cases  was 
this  the  point  in  judgment ;  and  it  may  well  be  questioned, 
whether  even  this  rule  as  to  slanderous  wo^ds  ought  not  to  de- 
pend upon  the  quo  animo  with  which  the  words  with  the  name 
of  the  author  are  repeated.  Words  of  slander  with  the  name 
of  the  authc^  may  be  repeated  with  a  malicious  intent,  and  with 
mischievous  effect.  The  public  may  be  ignorant  of  the  worth- 
lessness  of  the  original  author,  and  may  be  led  to  attach  credit 
to  his  name  and  slander,  when  both  are  mentioned  by  a  person 
of  undoubted  reputation.  There  is,  however,  a  distinction  be- 
tween oral  and  written  ot  printed  slander,  which  is  noticed  in 
all  the  books;  and  the  latter  is  deemed  much  more  pernicious, 
and  will  not  so  easily  admit  of  justification.  There  is  no  pre- 
cedent of  such  a  justification  in  an  action  for  a  libel.  In  Mait^ 
land  V.  Goldney,  (3  East,  426,)  the  Court  of  K.  B.,  with  a 
studied  caution,  waived  the  application  of  the  rule  in  Lord 
Nm^thmnptoviS  ease,  to  written  slander,  and  the  cause  *went  [  *  450  ] 
off  on  another  distinction.  No  point  is  more  fully  established 
than  this,  that  aU  who  are  concerned  in  a  libel,  as  the  c(Hn- 
poser  or  procurer  of  it  to  be  composed,  and  the  publisher  and 
the  procurer  of  it  to  be  published,  are  resp<msible  in  law. 
{Hawk,  tit,  lAbel,  s.  10.)  In  Kmg  v.  Paimy  (Mod;  163,)  the 
court,  in  speaking  of  the  persons  who  are  makers  or  publishers 
of  a  libel,  observe,  that "  ail  persons  who  concur  and  show  their 
assent  cv  approbation  to  do  an  unlawful  act  are  guilty ;  so  that 
UEiurdering  a  man's  reputation  by  a  scandalous  Hbel  may  be 
compared  to  murdering  his  person ;  for  if  several  are  assenting 
and  encouraging  a  man  in  the  act,  though  the  stroke  was  given 
by  one,  yet  all  are  guilty  of  homicide." 

The  same  principles  which  are  here  applied  to  public  libek, 
are  applicable  to  private  calumny ;  and  the  doctrine  which  ren- 
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NEW- YORK,  ders  all  equally  liable  to  an  action  who  are  any  ways  concerned 
October,  1813.  jjj  ^y^  unlawful  publication  of  a  libel,  was  very  explicitly  recog- 
DoLE        nised  by  this  court  in  the  cases  of  Lewisx  v.  FeWy  (5  Johns. 
V.  Jtep.  1,)  and  of  Andres  v.  fVdls,  (7  Johfis.  Rep.  260,)  and  it 

'°*'  was  well  supported  by  the  authorities  to  which  the  court  in 
those  cases  referred.  Individual  character  must  be  protected, 
or  social  happiness  and  domestic  peace  are  destroyed.  It  is 
not  suflScient  that  the  printer,  by  naming  the  author,  gives  the 
party  grieved  an  action  against  him.  This  reason  of  the  rule 
is  mentioned  in  Lord  Northampton's  case,  and  repeated  by 
Lord  Kenyon.  But  this  remedy  may  afford  no  consolation  and 
no  relief  to  the  injured  party.  The  author  may  be  some  va- 
grant individual  who  may  easily  elude  process ;  and  if  found, 
he  may  be  without  property  to  remunerate  in  damages.  It 
would  be  no  check  on  a  libellous  printer,  who  can  spread  the 
calumny  with  ease,  and  with  rapidity,  throughout  the  commu* 
nity.  The  calumny  of  the  author  would  fell  harmless  to  the 
ground,  without  the  aid  of  the  printer.  The  injury  is  inflicted 
by  the  press,  which,  like  other  powerful  engines,  is  mighty  for 
mischief  as  well  as  for  good.  I  am  satisfied  that  the  proposi- 
tion contended  for  on  the  part  of  the  defendant,  is  as  destitute 
of  foundation  in  law,  as  it  is  repugnant  to  principles  of  public 
policy. 

2.  The  ground  on  which  much  of  the  evidence  offered  on 
the  part  of  the  defendant  was  rejected,  is  too  plain  to  need  il- 
lustration. It  was  immaterial  or  impertinent.  It  referred  to 
matters  happening  after  the  publication  of  the  libel,  and  which 
nad  no  concern  either  with  the  fact  of  publication,  or  with  the 
truth  of  the  charges.     To  admit  testimony  so  wholly  discon- 

[  *451  ]  nected  with  the  matter  in  issue,  *would  lead  to  idle  and  end- 
less discussion.  The  view  with  which  that  evidence  was  offer- 
ed is  stated  in  the  case,  and  it  was  in  that  mew  the  evidence 
was  overruled.  It  was  not  offered  or  wanted  in  any  other  view. 
The  acts  of  immorality  which  the  defendant  offered  to  prove 
were  not  specified  in  the  notice  annexed  to  the  plea,  and  to  ad- 
mit proof  of  them  would  have  been  taking  the  plaintiff  by  sur- 
prise. 

3.  The  charge  to  the  jury  has-been  deemed  erroneous,  be- 
cause it  was  observed  "  that  the  jury  might  presume  from  the 
circumstances,  that  the  defendant  had  been  backed  by  the  au- 
thor, or  some  other  person."  The  circumstance  from  which 
this  might  have  been  inferred  was  the  note  to  the  defendant, 
with  which  the  libel  was  introduced,  and  which  stated  that  the 

.  libel  had  been  refused  a  place  in  another  gazette.  This  was 
awakening  the  attention  of  the  defendant  to  the  nature  of  the 
publication,  and  putting  him  upon  his  guard,  and  enabling  him 
to  arm  himself  against  the  consequences.  He  was,  therefore, 
not  an  object  of  sympathy  as  an  inadvertent,  ignorant,  or  heed 
less  publisher ;  in  that  view  the  remark  was  made,  and  the  in- 
ference by  the  jury  would  have  been  natural  and  just.  Here 
was  no  misdirectioa  in  point  of  law.  It  was  bringing  to  the 
attention  of  the  jury  one  among  many  other  circumstances,  to 
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be  considered  in  assessing  the  damages.  There  are  numerous  NEW- York, 
and  many  of  them  slight  circumstances  which  go,  in  such  cases,  October,  I8i3. 
to  vary,  in  a  greater  or  less  degree,  the  quantum  of  damages.  '"^--^ 

They  are  not  to  be  defined  and  brought  to  precise  rule,  because 
they  grow  out  of  each  particular  case.  One  of  those  circum- 
stances was  the  fact  in  question,  and  it  was  probably  mentioned 
with  no  great  stress,  and  with  only  a  passing  attention.  There 
is  no  reason  to  believe  that  it  was  a  material  fact  in  constitut- 
ing the  amount  of  the  damages.  The  court  perceive  ample 
cause  for  the  verdict  in  the  atrocity  of  the  libel,  and  the  still 
greater  atrocity  of  the  charges  spread  out  at  large  in  the  notice 
of  the  plea,  and  in  the  proof  of  which  the  defendant  utterly 
failed.  The  court  are  bound,  on  this  subject,  to  judge  how  far 
the  observation  was  material  as  well  as  erroneous.  It  was  said 
by  Mr.  Justice  Butter,  (5  Term.  Rep.  425,)  that  though  the 
judge  may  have  made  some  little  mistake  in  his  directions  to 
the  jury,  yet  if  justice  be  done,  the  court  ought  not  to  interfere. 
The  court  are  always  bound,  in  the  exercise  of  a  sound  discre- 
tion on  the  subject  of  new  trials,  to  determine  how  far  the  ob- 
servation of  the  judge  was  material  and  affected  the  merits  of 
the  case.  Otherwise,  as  this  court  observed  *in  Fleming  v.  [  *  452  ] 
Gilbert,  (3  Johns.  Rep.  528,)  there  would  be  no  end  to  new 
trials,  and  the  remedy  would  be  worse  than  the  disease. 

But,  in  feet,  there  was  no  imputable  error  in  the  observation 
to  the  jury.  It  was  a  circumstance  fit  and  proper  for  the  con- 
sideration of  the  jury,  so  far  as  an  appeal  to  their  compassion 
might  have  been  made  in  favor  of  a  harmless  publisher.  Sup- 
pose the  defendant  had  inserted  as  a  preamble  to  the  libel  that 
he  had  been  indemnified  against  all  the  pecuniary  consequen- 
ces of  that  publication  by  a  person  of  large  fortune  in  that 
county.  Would  not  that  fact,  when  admitted  in  proof  before 
them,  be  proper  for  the  consideration  of  the  jury  in  assessing 
the  damages  ?  There  is  no  rule  and  no  case  which  would  ex- 
clude it.  This  was  the  same  case,  in  a  less  strong  degree, 
provided  the  evidence  would  warrant  the  inference.  It  is 
to  be  observed,  that  the  fact  in  question  was  before  the  jury. 
It  was  in  evidence  as  part  of  the  publication,  and  no  objection 
made  to  it  as  illegal.  In  Hotchkiss  v.  Lathrop,  (1  Johns  Rep. 
286,)  the  evidence  that  the  defendant  was  indemnified  for  pub- 
lishing the  libel  was  objected  to  when  ofiered ;  and  on  motion 
for  a  new  trial  the  court  rejected  the  motion  in  respect  to  that 
ground,  by  merely  saying  that  the  circumstances  of  the  defend- 
ant were  not  known  to  be  bad,  and  the  relevancy  of  the  testi- 
mony did  not  appear.  But  the  court  express  no  opinion  on  a 
different  state  of  facts,  even  as  to  that  point 

The  motion  on  the  part  of  the  defendant  for  a  new  trial 
ought,  therefore,  to  be  denied. 

N.  B.  There  was  another  cause  between  the  same  parties, 
which,  by  an  agreement  between  them,  was  to  depend  upon 
the  decision  of  the  court  on  the  first  point  raised  and  stated  in 
the  preceding  case ;  and  the  plaintiff,  therefore,  had  judgment. 

Judgment  for  the  plaintiff. 

365 


4&a  CASES  IN  THE  SUPREME  COURT 

NEW-YORK, 

^^IJS^;;^^  *Grace  against  Wilber. 


THIS  was  an  action  of  trespass  and  false  imprisonment, 
brought  by  the  plaintiflT,  being  under  twenty-one  years  of  age. 
An  infant  ^Y  ^^^  "®*^  friend.  The  defendant  pleaded  not  guUtyy  with 
under  18  yean  nottce  of  a  special  justification.  The  cause  was  tried  at  the 
\Liiu>  lieS-  -4»a«y  circuit,  in  ApHly  1813,  before  Mr.  Justice  Yates. 
rolled  in  the  The  plaintiff  proved,  that  in  the  autumn  of  1812,  the  de- 
wiih*Mie*"coif-  ^®"^*'*^  apprehended  the  plaintiff  in  Albany,  as  a  deserter,  by 
sentofh^s^^'  virtuc  of  an  advertisement,  and  took  the  plaintiff  to  Tray^ 
*''  as  aflmS/i?  wherc  he  was  delivered  to  the  sheriff,  who  confined  him  in  gaol 
Se*jFor  ano'ih-  for  two  or  thrcc  days,  when  he  was  brought  before  the  recorder 
servi^r  foi"*a  ^^  Albany,  on  a  habeas  carpus,  and  discharged.  The  plaintiff, 
certain  sum  of  at  the  time  of  his  apprehension  by  the  defendant,  was  under 
^^^%'  iTh*^**  ^^  *S®  ^^  eighteen  years.  Two  witnesses  testified  that  on  the 
conrractlS^not  day  Captain  Oliver  Lyon's  company,  to  which  the  plaintiff 
binding  on  the  belonged,  was  marchcd  to  the  northward,  the  mother  of  the 
Le'^aAewards  plaintiff  applied  to  the  captain,  and  objected  to  the  plaintiff's 
^cTbe^cannot  8^'"8  ^"  account  of  his  being  under  age. 
becompeU* d"to  The  defendant  proved  by  Oliver  Lyon^  that  he  was  a  cap- 
retum,  and  an  tain  in  the  fifty-fifth  remment  of  the  militia  of  this  state  ;*  and 

action  of  tres-  ,  j  /•  .l  j  j       •        i_*   /• 

pass  and  false  under   ordcrs    from   the  governor  and   commander-m-chief, 
ISlilfe^Ta^ist  '"^'c*^®^  ^^^^  ^^^  company,  on  the  19th  of  September,  1812,  to 
a*peraon^who  Plattsburgh,  where  he  arrived  the  23d  of  the  same  month. 
apprehends  and  The  plaintiff  was  a  private  in  his  company  until  the  30th  dF 
rfL«rt€r.(T)*"    September,  when  he  deserted,  and  never  afterwards  returned. 
The  company,  on  its  arrival  at  Plattsburgh,  was  placed  under 
the  command  of  Colonel  Vosburgh,  who,  on  the  1st  of  Oc- 
tober,  issued  an  advertisement,  stating  the  desertion  of  the 
plaintiff  and  others,  and  offering  rewards  for  their  apprehen- 
sion.    This  advertisement  Captain  Lyon  sent  to  the  drfendant^ 
requesting  him  to  apprehend  the  plaintiff.     The  witness  denied 
that  he  had  the  conversation  with  the  mother  of  the  plaintiff, 
»  as  stated  by  the  plaintiff's  witnesses. 

The  defendant  offered  in  evidence  the  general  orders  of  the 
commander-in-chief,  which  were  objected  to  by  the  plaintiff's 
counsel  on  the  ground  that  the  defendant  had  not  shown  a  re- 
quest to  the  governor  on  the  part  of  the  President  of  the  United 
States ;  but  the  objection  was  overruled  by  the  judge,  and  the 
general  orders  read  in  evidence.,^  The  advertisen^nt  for  the 
apprehension  of  the  plaintiff  and  others  was  also  read  in  evi- 
dence. 
[  *  454  ]  ^Thomas  Bennet,  a  witness  for  the  defendant,  testified,  that 

he  was  a  private  in  Captain  Lyon^s  company,  and  it  being  incon- 
venient for  him  to  go  on  this  tour  of  duty,  the  plaintiff,  who 
came  to  Troy,  and  expressed  a  willingness  to  go,  agreed  with 
the  witness  to  go  as  his  substitute  for  thirty  dollars  and  a  suit 
of  uniform  clothes ;  and  Captain  Lyon  agreed  to  accept  the 
plaintiff  as  a  substitute.    The  plaintiff  said  his  parents  were 

(a)  Soe  Wtlbtr  v.  Grace,  in  error,  12  JoJins.  Rep,  68.    When  this  decision  was  re 
versed.    Roo/v,  Stafford,  7  Cow.  Rep,  179. 
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frilling  that  he  should  go ;  and  on  the  morning  the  company  neW-yoek, 
marched,  the  pfeiintifF's  moth^  claimed  his  pay,  and  the  wit-  ^*^^'^^^' 
necw  advanced  twenty  dollars,  and  gave  the  plaintiff  the  suit  of  ^  "*^ 
uniform  clothes,  and  also  gave  his  note  for  ten  dollars,  payable 
to  the  plaintiff's  father,  which  note  was  afterwards  endorsed  to 
one  Keeling,  to  whom  the  witness  paid  it ;  that  on  the  evening 
ofthedaythe  company*marched,  the  fa\her  of  the  plaintiff 
said  t(^  the  witness  that  he  hoped  his  son  would  make  a  good 
soldier.  Another  witness  testified  that  on  the  day  Captain 
Lyon^s  company  marched  from  TVoy,  he  asked  the  plaintiff's 
fiither  if  he  was  willing  that  his  son  should  go,  and  the  fethcr 
answered  that  "  his  son  was  his  own  master,  and  might  do  as 
he  had  a  mind/'  Other  witnesses  also  testified  to  the  assent 
of  the  father  to  the  plaintiff's  going,  if  he  got  his  pay.  This 
evidence  the  defendant's  counsel  insisted  was  a  complete  and 
conclusive  bar  to  the  action,  and  requested  that  the  judge  would 
so  decide ;  but  the  judge  charged  the  jury  that  the  evidence 
given  on  the  part  of  the  defendant  was  not  suflficient  to  bar  the 
action  ;  that  if  the  plaintiff  had  been  of  a  proper  age  it  would 
have  been  a  good  defence  ;  but  that  the  whole  transaction  was 
illegal  on  account  of  the  plaintiff's  infancy;  that  the  plaintiff 
had  a  right  to  leave  the  company  when  he  pleased  ;  and  any 
attempt  to  restrain  him  was  illegal.  The  jury,  under  this  di- 
rection, found  a  verdict  for  the  plaintiff  for  thirty-five  dollars. 
A  bill  of  exceptions  was  tendered  by  the  defendant's  counsel  to 
the  opinipn  of  the  judge.. 

/.  Russell,  for  the  defendant,  contended  that  the  plaintiff, 
having  voluntarily  enlisted,  with  the  consent  of  his  father,  as  a 
substitute,  might  be  coerced  to  perform  military  duty.  Though 
the  niilitia  laws  declare  that  persons  between  the  age  of  eigh- 
teen and  forty-five  years,  shall  be  liable  to  military  duty,  and  be 
enrolled  in  the  militia,  yet  it  nowhere  prohibits  persons  under 
the  age  of  eighteen  years  from  voluntarily  entering  and  serving 
in  the  militia.  No  person  can  be  compelled  actually  to  perform 
military  service,  but  may  make  his  election  to  enter,  or  pay  a 
fine  not  exceeding  one  year's  pay.  *When  entered,  and  in  [*455J 
service,  the  plaintiff  was  subject  to  the  articles  of  war.  If  a 
person,  in  consequence  of  his  own  voluntary  act,  sustains  an 
injury,  no  action  lies.     Volenti  nonfit  irgutia. 

Foot  and  Poinc,  contra.  A  father  has  no  power  or  author- 
ity over  his  son  to  compel  him  to  enter  the  army  or  navy,  or  to 
perform  any  service  that  may  endanger  his  life :  nor  can  he,  for 
the  samp  reason,  compel  him  to  perform  such  a  service  for  an- 
other person.  This  is  not  that  kind  of  service  to  which  a  son 
may  be  bound  with  the  assent  of  his  father.  The  consent  of 
the  father,  therefore,  in  this  case,  was  idle  and  nugatory.  The 
case,  then,  rests  wholly  on  the  contract  made  by  the  plaintiff, 
and  as  he  was  under  age,  his  contract  was  voidable.  He  does 
not  stand  on  the  same  ground  as  a  person  liable  by  law  to  per- 
form military  service.  Here  is  a  contract  between  the  minor 
and  the  government,  and  the  government  stands  in  the  same 
situation  as  any  other  person,  in  regard  to  a  contract  with  a 
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NEW- YORK,  minor.     Such  a  contract  cannot  be  enforced.     Again,  the  de 
^^I^^^^^J^-  fendant  was  not  an  officer  of  the  militia,  and  was  bound  to 
Jacksoh      show  a  sufficient  authority  to  apprehend  the  plaintiff.     The 
^-  order  of  the  President  of  the  United  States  ought  to  have  been 

shown. 

The  officers  in  the  army  have  no  authority  or  discretion  to 
take  substitutes  und^r  eighteen  yeart  of  age ;  otherwise  we 
might  have  an  army  of  beardless  boys. 

rer  Curiam.  The  decision  of  the  judge  was  correct.  An 
infant  under  eighteen  years  of  age  is  not  liable  to  be  enrolled  in 
the  militia.  His  agreement  to  serve  as  a  substitute  was  not  a 
contract  binding  upon  him,  and  having  renounced  it  and  quit- 
ted the  service,  he  could  not  be  lawfully  compelled  to  return. 
It  would  be  against  the  settled  principles  of  law  to  hold  an  in- 
fant to  any  contract  or  engagement  not  specially  provided  for 
by  statute,  or  not  made  on  account  of  necessaries.  The  militia 
service  is  not  a  duty  required  of  an  infant  under  eighteen,  and 
if  he  is  not  bound  by  his  contract  he  is  not  bound  at  all ;  for 
there  was  no  binding  act  of  the  father  in  the  case.  The  father 
had  no  authority  to  bind  ;  nor  did  he,  in  fact,  do  it,  in  this 
instance. 

The  motion  by  the  defendant  to  set  aside  the  verdict  must, 
therefore,  be  denied.  Motion  denied. 


[  *  456  ]      *Jackson,  ex  dent.  Salisbury  and  another,  against 

Fish  and  another. 

The  words  THIS  was  an  action  of  ejectment  for  lot  No.  six  in  the  town 
aS"''  "folevtr  ^^  Hannibal,  in  the  county  of  Onondaga.  At  the  trial  of  the 
miU-ciaimy  or  causc  a  verdict  was  taken  for  the  plaintiff,  subject  to  the  opin- 
Uase^^&nd  Z-  ^^"  ^^  ^^^  court  ou  the  foUowiug  case  : 

«^n,  inadeed,  The  plaintiff  gavc  in  evidence  letters  patent  for  the  lot  in 
?aTse"^a''1?is?  question,  dated  3d  of  July,  1790,  to  Caleb  Cornwall;  also  a 
or  use,  so  M^to  deed  dated  2d  of  April,  1783,  from  Cornwall  to  Edward  Tay^ 
vaUd'^"lar  ain  ^^'  ^  foUows :  "  Know,  &c.  that  I,  Caleb  Cornwall,  of  &c. 
aSd  saie^^ol  hove  remised,  released,  and  forever  quit-claimed  to  Edward 
Ifvaiuabte^coif-  "^^V^^  ^f»  ^^'  ^^^  hcirs,  &c.  whatsoever  lands  or  claim  may 
sideration  be  be  madc  by  me  for  my  servitude  as  a  soldier  in  the  service  of 
?uffic1eit  '\ho'  ^^®  United  States,  In  witness  whereof,"  &c.  The  plaintiff 
no  considera^  also  produced  in  evidence  the  following  assignment  or  convey- 
ed"in\he^Ted  ^^^^ '  "  ^'  ^^^  above-uamcd  Edward  Taylor,  do  hereby  re- 
No  precise  form  lease  and  assign  unto  Abraham  Salisbury,  of,  &c.  his  heirs, 
^uired^to  rafst  ^^'  ^''  ^"^^  lands  and  claim  to  lands  on  which  the  above  Ca- 
Tt^l;  andT^lf  fe&  Cornwall  became  entitled  to,  as  a  soldier  in  the  service  of 
the  words  a-  the  United  States  of  America,  In  witness  whereof,  &c.  the 
present  °con-  18th  day  of  May,  1789."  The  plaintiff  also  produced  an  in- 
tract  of  sale  or  strumcut  Under  the  hand  and  seal  of  Caleb  Cornwall,  dated 
i8^aUe(i,whT«^  2d  of  April,  1783,  in  which  he  acknowledged  to  have  sold  his 
^statute  will  claim  of  whatever  lands  may  be  due  to  him  as  a  soldier  in  the 
poswssion.(a/**  service  of  the  United  States,  to  Edward  Taylor,  and  bound 

(a)  Jackson  v.  Pike,  9  Coio.  Rep.  69.  Jackson,  ex  dem.  Bond  v.  Root,  18  Johns,  Rep,  GXk 
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faknself  to  a  forfeiture  of  forty  pounds,  in  case  of  any  claim  new-york, 
made  from  him.  These  instruments  from  Cornwall  were  October,  I813. 
proved  by  the  subscribing  witnesses  who  testified  to  his  identi- 
ty, and  that  Taylor  paid  him  ten  dollars  in  money,  and  three 
dollars  in  depreciation  notes,  as  a  consideration  for  his  claim, 
at  the  time  the  writings  were  executed.  It  was  proved,  also, 
that  Salisbury,  the  lessor,  paid  Taylor  forty  pounds  in  cattle 
for  the  lot  in  question,  and  another  military  lot. 

The  cause  was  submitted  to  the  court  without  argument. 

Per  Curiam.  The  conveyance  from  Cornwall  to  Taylor, 
in  1783,  was  sufficient  to  pass  his  interest  in  the  premises.  It 
was  a  bargain  and  sale  by  the  words  remise,  release,  and  for- 
ever quit-claim,  and  these  words  were  sufficient  to  raise  a  trust 
or  use  for  the  benefit  of  the  bargainee  ;  and  by  the  statute  of 
uses,  the  use  was  *transferred  into  possession.  The  same  may  [  *  457  J 
be  said  of  the  words  release  and  assign,  in  the  deedfrom  Tay- 
lor to  the  lessor  of  the  plaintiff.  It  was  shown  upon  the  trial 
that  both  of  those  deeds  were  founded  upon  a  valuable  con- 
sideration ;  and  if  a  consideration  be  proved,  it  is  sufficient, 
though  none  be  expressed.  There  are  no  precise,  technical 
words  required  to  raise  a  use.  If  the  words  amount  to  a  pre- 
sent contract  of  sale  or  bargain,  a  trust  is  instantly  raised  on 
which  the  statute  operates.  The  cases  show  that  the  courts 
have  not  required  any  peculiar  words  in  the  raising  of  a  use. 
Thus  in  4  Leon.  2.  pi.  3,  a  feoffinent  in  fee  on  condition,  and 
with  intent  that  the  wife  should  have  the  land  for  life,  was  held 
to  be  an  estate  executed  presently  according  to  the  intent. 
And  in  Broughton  v.  Ldngley,  (2  id.  Raym,  873,)  a  devise 
to  A.  to  the  intent  and  purpose  to  permit  5.  to  take  the  profits, 
was  held  to  be  the  creation  of  a  use  in  B.  which  the  statute 
executed. 

The  plaintiff  is,  accordingly,  entitled  to  judgment- 
Judgment  for  the  plaintiff. 


Jackson,  ex  detn.  Gilbert,  against  Burgott. 

THIS  was  an  action  of  ejectment  for  lot  No.  seventy-eight.  Where  a  sub- 
in  the  town  of  Virgil,  in  Cortlandt  countys  It  was  tried  at  ^^^^f  X/e 
the  Cortlandt  circuit,  before  Mr.  Justice  Spencer,  the  18th  of  deed  is  regis- 

Both  parties  claimed  to  derive  title  from  ^namos  Conkhng.  of  his  purchase, 

The  plaintifi"  gave  in  evidence  a  deed  of  bargain  and  sale  reg?stere?deed, 

dated  the  2d  May,  1796,  from  Ananias  Conkling  to  James  ihe  prior  deed 

Inmn^  for  five  hundred  acres  of  lot  No.  seventy-eight,  in  Vir-  p^cfer^TnTejihe 

gil,  for  the  consideration  of  four  hundred  and  eighty  pounds,  second      pur- 

The  deed  contained  full  covenants  and  a  wairanty,  and  was  ti&f%otke*of 

recorded  the  2d  March,  1812;  also  a  release  from  Irwin  to  the  prior  deed. 

Ezekiel  Gilbert,  the  lessor,  dated  17th  November,  1804,  re-  Sfuicl?:"nd 

corded  30th  August,  1805,  conveying  all  his  estate,  right  and  the  quesiionof 

title,  in  aiid  to  the  lot  in  question.  ""J^^^  ,  ^^^^ 

The  defendant  gave  in  evidence  a  deed  from  Ananias  Conk-  nisabio    in    a 
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NEW-YORK,  ling  to  Samuel  Tiffany,  dated  25th  November,  1804,  and  ro- 
^^^iJ^  corded  26th  N&vember,  1804,  by  which,  for  the  consideration 
of  one  hundred  dollars,  he  bargained,  sold,  released,  and 
forever  quit-daimed  all  his  right,  title,  &c.  to  the  said  lot, 
to  T.  and  his  heirs.  The  *phintifr's  counsel  objected  that 
this  deed  was  a  nullity,  and  ought  to  have  no  effect  whatever, 
court  of  law  as  **  ^^®  grantor  had  nothing  in  the  premises  at  the  time,  which 
well  as  in  a  he  could  couvey  ;  and  the  question  as  to  the  operation  and 
iyia)  °^  ***"*   effect  of  the  deed  was  reserved  by  the  judge. 

To  impeach  the  validity  of  the  deed,  the  plaintiff  produced 
J.  Towzer,  a  witness,  who  stated  that  about  the  2d  Novembert 
1804,  Irwin  told  the  witness  that  he  had  conveyed  the  lot  in 
question  to  Gilbert ;  that  he  had  been  misused,  and  requested 
the  witness  to  prevail  on  A.  Conkling,  his  father-in-law,  to 
give  a  quit-claim  deed  of  the  same  lot  to  Tiffany.  The  wit- 
ness asked  Irwin  if  he  did  not  think  Gilbert  would  get  his 
deed  first  recorded,  and  Irwin  answered,  that  as  Gilbert  was 
an  infirm  man,  he  thought  he  would  not.  The  next  day  Br- 
win  and  Tiffany,  with  Porter  and  Jones,  came  to  the  house 
of  the  witness  for  a  deed,  and  Tiffany  brought  a  deed  ready 
drawn  for  Conkling  to  execute,  and  paid  a  sum  of  money, 
which  Irwin  furnished,  and  gave  his  note  for  the  balance  of  the 
consideration  to  Conkling,  who,  at  first,  refused  to  take  it,  but 
Irwin  telling  him  that  he  would  see  it  paid,  he  accepted  it. 
Tiffany  at  that  time  worked  as  a  hired  man  for  Irwin  oA  his 
farm.  When  the  note  became  due  the  witness  called  on  Tiffa- 
ny  for  payment,  who  said  the  money  was  to  come  from  Irwin, 
who  was  absent. 

The  defendant  then  gave  in  evidence  a  deed  of  bai'gain  and 
sale  and  quit-claim  for  the  lot  in  question,  dated  22d  January ^ 
1807,  and  recorded  7th  November,  1808,  from  Tiffany  to 
Noah  Murray,  his  heirs  and  assigns.  And  Murray,  being 
called  as  a  witness  by  the  plaintiff,  testified  that  Tiffany,  at  the 
time  he  gave  the  deed,  was  in  the  employ  of  Irwin,  and  con- 
veyed the  lot,  at  the  instance  of  Irwin,  to  enable  him  {Mun- 
ray)  to  settle  for  Irwin  a  debt  due  from  Irwin  in  Cayuga 
county.  But  this  object  having  failed,  Irwin  directed  the  wit- 
ness to  sell  the  lot  for  the  best  price  he  could  obtain.  The 
witness  gave  no  (Consideration  for  the  lot,  and  afterwards  sold  it 
to  Walter  Hunt,  and  accounted  to  Irwin  for  the  proceeds  of 
the  sale.  The  defendant  gave  in  evidence  a  deed  from  Mur- 
ray to  Thomas  Bugler  for  the  north  half  of  the  lot,  dated  21st 
October,  1808,  recorded  7th  November  following,  and  a  like 
deed  of  the  same  date  from  Murray  to  Walter  Hunt  for  the 
south  half  of  the  lot,  which  was  recorded  6th  February,  1811. 
Murray  being  again  examined,  stated  that  he  negotiated  the 
sale  of  the  whole  lot  to  Hunt,  who  requested  Butler  to  join 
[*459  2  with  him  in  *the  purchase,  and  the  deeds  were  accordingly 
made  to  each  one  for  his  half  of  the  lot. 

The  defendant  then  gave  in  evidence  a  deed  from  Hunt  to 

(a)  Jackaon  v.  Van  Valkenbeug,  8  Cow,  Rep.  260.    Jackson  v.  Richards,  6  Ibid.  617. 
Hart  V.  Reynolds,  3  Ibid.  42,  rnOe.    FUmmng  y.  Slocum,  18  Johns.  Rep.  403. 
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him,  dated  11th  August,  1809,  for  the  whole  of  lot  No.  78,  p«EW-yoRK, 
for  the  consideration  of  3,500  dollars.  A  witness  testified  that  Octobcr,^8i3. 
when  Hunt  and  the  defendant  were  in  treaty  for  the  sale  and 
purchase  of  the  premises,  D.  Throop  told  the  defendant  that 
Gilbert  (the  lessor)  had  a  claim,  and  advised  him  to  search  the 
records.  The  defendant,  as  he  said,  searched  the  records,  but 
found  no  deed  from  Conkling  to  Invin,  and  Throop  then 
said,  if  he  could  find  no  such  deed  on  record,  he  might  buy 
with  safety. 

Throop  deposed  that  when  Hunt  was  negotiating  with  Mur- 
ray for  the  purchase  of  the  lot  in  question;  he,  the  witness, 
was  informed,  though  not  from  Gilbert,  that  it  was  the  same 
lot  which  he  claimed,  and  the  witness  told  Hunt  that  Gilbert 
(the  lessor)  had  title  Co  the  lot,  and  that  he  had  better  be  cau- 
tious about  the  purchase.  The  witness  communicated  to  Gil- 
bert the  facts  as  to  the  purchase  by  Hunt,  and  received  a  letter 
from  Gilbert,  stating  that  he  had  a  good  title  without  any  de- 
fect, except  that  his  deed  had  not  been  recorded  in  time.  Af- 
terwards, when  the  defendant  was  about  purchasing  the  lot 
from  Hunt,  the  witness  called  on  Hunt  and  read  to  him  the 
letter  from  Gilbert;  and  he  also  told  the  defendant  that  he 
had  received  such  a  letter  from  Gilbert,  and  mentioned  its 
contents  to  the  defendant,  and  cautioned  him  not  to  buy  of 
Hunt,  as  Gilbert  had  the  true  title. 

A  verdict  was  taken  for  the  plaintiff,  by  consent,  subject  to 
the  opinion  of  the  court,  as  to  the  sufliciency  of  notice  to  the 
defendant  of  the  title  of  the  lessor  of  the  plaintiff. 

The  case  was  submitted  to  the  court  without  argument. 

Kent,  Ch.  J.  delivered  the  opinion  of  the  court.  The  points'^ 
submitted  to  the  court,  on  the  part  of  the  "defendant,  in  oppo-  ' 
sition  to  the  plaintiff's  claim  of  title  are, 

1.  That  the  deed  first  registered  must,  at  all  events,  prevail 
against  an  unregistered  deed ;  the  statute  having  declared  the 
latter,  as  against  the  former,  fraudulent  and  void. 

2.  That  the  defendant  was  a  bona  fide  purchaser  without 
notice. 

3.  That  if  he  had  notice,  the  lessor  of  the  plaintiff  cannot 
avail  himself  of  that  fact,  in  a  court  of  law. 

Neither  of  these  objections  appear  to  be  well  founded. 

*1.  The  facts  in  the  case  establish  the  conclusion  that  the  [^  460  J 
defendant  and  every  other  person,  through  whom  he  derived 
title,  had,  at  the  time  of  their  purchase,  actual  notice  of  the 
prior  conveyance  to  Srwin  fy  GUbert.^The  purchase  of  Tif- 
fany had  every  appearance  of  a  gross  fraud.  Conkling  had, 
as  early  as  1796,  sold  the  lot  to  Irwin,  for  the  consideration  of 
480  pounds,  or  1,300  dollars;  and  in  1804,  he  gave  a  quit- 
claim deed,  of  the  same  lot,  to  Tiffany,  for  the  consideration 
of  one  hundred  dollars.  It  appears  that  Tiffany  was  a  hired 
man  in  the  service  of  Irwin,  and  the  purchase  was  effected  at 
the  instance  of  J&"M7tn,  for  the  avowed  purpose  of  defeating  the 
operation  of  a  deed  he  had  previously  given  to  the  lessor  of 
the  plaintiff.    Irwin  furnished  the  money,  and  Tiffany  was 
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NEW- YORK,  only  a  nominal  trustee  to  Irwin,  and  the  instrtimei/t  of  hift 
October,  1813.  frauj.  The  next  conveyance  in  the  chain  of  the  defendant's 
^"^'^^'^"^  title,  is  the  deed  from  Tiffany  to  Murray;  but  as  Murray 
purchased  at  the  instance  of  Irwin,  and  gave  no  consideration, 
he  was  not  a  purchaser  foT  a  valuable  consideration  within  the 
act,  and  was  also  a  mere  nominal  trustee  for  Irwin,  The  next 
conveyance  was  from  Murray  to  Hunt,  from  whom  the  de 
fendant  purchased.  While  Hunt  was  in  negotiation  with 
Murray  for  the  purchase  of  the  lot,  he  was  informed  that 
Gilbert,  the  lessor,  claimed  the  lot,  and  had  title,  and  was 
cautioned  against  purchasing.  He,  notwithstanding,  purchased, 
and  took  a  quit-claim  deed,  and  gave  a  trifling  consideration. 
And  when  the  defendant  purchased  from  Hunt,  he  was  in- 
formed by  a  witness,  that  he  had  a  letter  from  the  lessor  of  the 
plaintiff,  stating  particulars,  and  informing  him  that  he  had  a 
good  title  without  defect,  except  that  his  deed  had  not  been 
recorded  in  season.  The  contents  of  this  letter  were  stated  to 
the  defendant,  and  he  was  cautioned  against  buying  of  Huntj 
as  Gilbert  was  the  true  owner. 

It  ought  further  to  be  observed,  that  the  deed  from  Irwin  to 
Gilbert  was  recorded  as  early  as  1805,  and  before  even  Tif-- 
fany  had  undertaken  to  sell  to  Murray, 

These  facts  put  the  point  of  actual  notice  beyond  all  contro- 
versy ;  and  the  only  question  is,  whether  these  several  con- 
veyances, under  which  the  defendant  claims,  and  which  are  so 
infected  with  fraud,  are  to  be  sustained  in  a  court  of  law, 
merely  because  he  can  show  a  priority  of  registry. 

2.  We  have  always  taken  it  for  granted,  without  any  formal 
discussion,  that   notice   would  supersede  the  prior   registry, 
31  ]       even  in  *a  court  of* law.     But  as  the  point  is  now,  for  the  first 
time,  distinctly  raised  in  this  court,  it  may  merit  some  consid- 
eration. 

It  may  be  assumed  as  a  settled  principle  in  the  English  law, 
that  where  a  subsequent  purchaser,  whose  deed  is  registered, 
hftd  notice,  at  the  time  of  his  purchase,  of  a  prior  registered 
deed,  the  prior  deed  shall  have  the  preference ;  for  the  object 
of -the  register  acts  is  to  give  notice  to  subsequent  purchasers, 
and  in  the  case  stated,  the  object  of  the  act  is  answered,  and 
his  purchase  under  such  circumstances  is  a  fraud.  It  is  con- 
sidered as  done  mda  fide,  by  assisting  the  original  vendor  to 
defraud  the  prior  vendee  ;  and  the  courts  will  not  suffer  a  sta-- 
tute  made  to  prevent  fraud,  to  be  a  protection  to  fraud.  It 
may  often  be  a  question,  what  facts  or  circumstances  will 
amount  to  notice  sufficient  to  charge  the  party ;  but  if  the  fact 
of  notice  be  once  made  out,  there  is  no  doubt  in  the  books, 
but  that  as  against  such  prior  deed,  the  subsequent  registered 
conveyance  is  to  be  adjudged  fraudulent  and  void.  This  prin- 
cipile  I  apprehend  to  be  equally  just  and  solid,  and  it  cannot 
but  excite  surprise  that  the  French  ordinance  of  1747,  com- 
piled under  the  auspices  of  so  excellent,  pure,  and  distin- 
guished a  magistrate  as  Chancellor  D^Aguesseau,  will  admit 
of  nothing,  not  even  of  the  most  actual  and  direct  notice,  to 
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countervail  the  prior  registry.     {Butler's  Note,  249.  s.  11.  fo  new- YORK, 
Co.  LUt.  lib.  at)     M.  Pothier  does  not  hesitate,  however,  to  October^ 
question  the  policy  and  equity  of  the  ordinance.     (TVaite  des 
Substitutions y  s.  1.  6.)     The  foundation  of  thfe  English  doc- 
trine is  the  fraud  of  the  second  purchase  under  a  knowledge 
of  the  first;  and.  when  that  appears,  (as  it  will  in  almost  all  ^^^^j^  ^f!\ 
cases  where  the  second  purchase  is  made  with  the  knowledge       '  '    ^^^^  ' 
of  the  first,  and  with  a  view  to  defeat  it,)  it  cannot  consist 
with  the  honor  of  the  law,  or  with  the  wisdom  of  the  admin- 
istration of  justice,  that  the  fraud  should  remain  triumphant. 

An  unregistered  deed  is,  in  no  case,  void ;  it  is  always  good 
as  against  the  grantor  and  his  heirs ;  and  the  question  here  is, 
between  a  valid  and  fraudulent  deed.  The  case  of  Le  Neve 
V.  Le  Neve,  was  decided  by  Lord  Hardwicke,  in  1747,  and  it 
contains  the  fullest  illustration,  and  the  most  decisive  vindica- 
tion, of  the  rule.  (3  Atk.  646.  1  Fes.  64.  Anib.  436.  S..C.) 
He  says  that  the  rule  was  first  applied  to  the  statute  of  27 
Hen.  VIII.  for  the  enrolment  of  bargains  and  sales ;  and  that' 
the  construction  had  been  uniform,  that  if  a  subsequent  bar- 
gainee had  notice  of  a  prior  bargain  and  sale,  he  was  equally 
affected  with  the  notice,  as  if  the  *prior  purchase  had  been  a  [  *  462  ] 
conveyance  by  feoffment.  When  the  register  acts  were  intro- 
duced, the  same  rule  of  construction  was  applied  to  them  ;  and 
to  show  the  absolute  necessity  of  the  construction,  Lord  Hard- 
v)icke  supposes  the  case  of  a  purchaser  of  lands  in  a  register 
county,  employing  an  attorney  to  register  the  conveyance,  who, 
neglecting  to  do  it,  buys  the  estate  himself,  and  registers  his 
own  conveyance ;  and  he  then  asks,  shall  this  be  allowed  to 
prevail  ?  To  allow  the  statute  to  have  this  effect,  would  be 
permitting  it  to  be  made  the  instrument  of  fi-aud,  and  would 
shock  the  moral  sense  of  mankind.  The  same  rule,  as  to  no- 
tice, must  be  applied  to  cases  arising  under  our  acts,  relative 
to  the  military  bounty  lands.  The  object  of  the  registry, 
under  these  acts,  was  not  only  to  detect  fraud,  but  "  to  pre- 
vent frauds  in  future;"  and  the  effect  of  the  first  registry  is 
declared  in  the  very  terms  used  in  the  statute  of  7  Anne,  c. 
20.  In  cases  arising  under  these  acts,  it  has  always  been  as- 
sumed as  a  conceded  point,  that  notice  of  the  prior  deed  would 
supersede  the  effect  of  the  prior  registry.  (Jackson,  ex  dem. 
Potter  v.  Hubbard,  1  Caines'  Rep.  82.  Jackson,  ex  dem. 
Humphrey  v.  Given,  8  Johns,  Rep.  137.) 

3.  The  only  point  that  remains  to  be  considered  in  this  case 
is,  whether  the  question  of  notice  is  not  exclusively  of  equity 
cognisance. 

The  decisions  have  come  from  the  Court  of  Chancery,  but 
whenever  the  point  has  occurred  to  the  judges  of  the  courts 
of  common  law,  they  have  always  recognised  the  existence  and 
soUdity  of  the  rule.  (Lord  Mansfield,  in  1  Burr.  474,  and 
Lord  Kenyon,  in  Peake's  N  P.  190,  191.)  And  if  the  ques- 
tion of  notice  be  a  question  of  construction  of  the  statute,  and 
not  merely  of  a  trust  or  equity  binding  on  the  conscience,  the 
cognisance  of  it  must  belong  equally  to  a  court  of  law.     The 

373 


462  CASES  IN  THE  SUPREME  COURT 

NEW- YORK,  design  of  the  act  was  to  give  notice,  by  means  of  the  registry, 
October,^i8i3.  j^„j  thereby  prevent  imposition,  mistake,   and   fraud.    The 
GiBBs       Court  of  Exchequer,  in  Vheval  v.  NichoU^  (1  «Sfra.  664,)  ad- 
V.  mitted  that  the  statute  only  intended  to  give  such  notice  as 

^°""*  would  prevent  fraud,  and  that  the  statute  never  intended  to 
relieve  a  purchaser  with  notice,  though  the  first  deed  was  not 
registered.  It  is,  thereiiMre,  a  question  on  the  interpretation 
of  the  registry  acts,  and  upon  every  sound  principle  courts  of 
common  law  have  cognisance  of  the  case.  Courts  of  law  and 
equity  are  equally  bound  to  give  statutes  a  sound  interpreta- 
tion, in  prevention  of  the  mischief,  and  are  eqaally  bound  to 
[*463  ]  carry  the  intention  into  effect;  and  courts  of  law  have  *con- 
current  jurisdiction  in  all  cases  of  fraud.  Fraud  will  invali- 
date, in  a  court  of  law  as  well  as  in  a  court  of  equity,  and 
annul  every  contract  and  every  conveyance  infected  with  it 
The  ground  oT  the  interference  of  the  courts  in  these  cases  of 
notice,  is  the  fraud.  In  Fermor*e  Case  (3  Co.  77)  it  was  re- 
solved that  a  fine  levied  by  fraud  was  not  binding,  and  that 
<'  such  fraudulent  estate  was  as  no  estate  in  judgment  of  law/' 
and  it  was  declared  that  all  acts  and  deeds,  judicial  as 
well  as  extrajudicial,  if  mixed  with  fraud,  were  void.  When 
the  statute  says  that  every  deed  not  recorded  shall  be  adjudged 
fraudulent  and  void  against  a  subsequent  purchaser  for  valu- 
able consideration,  whose  deed  shall  be  recorded,  it  undoubt- 
edly meant  a  subsequent  purchaser  in  good  faith,  and  who 
did  not  purchase  with  a  fraudulent  intent  A  subsequent  pur- 
chaser, mala  fide,  was  not  within  the  purview  of  the  act,  and 
not  intended  to  be  protected  ;  for  the  statute  never  meant  to 

¥*ve  sanction  to  fraud,  or  to  render  a  fraudulent  act  legal, 
hat  is  impossible.  Consequently,  in  the  case  of  a  second 
purchaser  with  notice,  no  estate  passes  to  him  by  the  deed 
^^  Such  fraudulent  estate  is  as  no  estate  in  judgment  of  law." 

Judgment  for  the  plaintiff. 


OiBBs  against  Loomis. 

of^a/LSirJ'ff       THIS  was  an  action  of  trespass,  assault  and  battery,  &c. 

L/tivTourts  The  defendant  pleaded  that  he  was,  before  the  filing  of  the 

*'rocesV%om  P'^^^^^^ff'^  "^^'^  ^"^  at  this  time  is,  an  attorney  of  the  Court  of 

^hc^^^^Supr^  Common  Pleas  of  Washington  county,  &c.  attending  to  di- 

Coui-t,  does  not  vers  plcas  and  affairs,  &c.  of  persons  prosecuting  and  defend- 

Ihe^"  time^°of  ing  them  as  their  attorney,  &c.  and  that  he  and  all  other  attor- 

ihcir  necessary  ncys  of  that    court,   while   so    prosecuting  and    defending, 

uliise  courts.(a"  according  to  the  custom  of  the  same  court,  &c.  should  not, 

nor  ought  to  be  drawn  or  compelled,  nor  at  any  time  past  have 

been  drawn  or  compelled,  against  their  will,  to  answer  before 

any  justice  or  other  judges  whatsoever,  except  before  the  said 

Court  of  Common  Pleas,  nor  any  plea,  plaint  or  demand,  which 

does  not  touch  the  right  of  the  people,  &c.  pleas  of  freehold 

(a)  Vide  Secor  v.  Bell,  18  Jolins.  Rep.  52.    Foster  v.  Gaurseu,  13  iWrf.  466. 
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and  felonies   only  excepted ;  and   this  he  is  ready  to  verify,  new- YORK, 
wherefore  he  prays  judgment  if  he  ought  to  answer,  &c.  Ocu>b€r,^i3. 

To  this  plea  there  was  a  demurrer  and  joinder  in  demurrer, 
and  the  same  was  submitted  to  the  court  without  argument. 

*Per  Curiam,  The  privilege  of  the  officers  of  inferior 
courts  from  arrest  by  process  from  this  court,  has  never  been 
extended  beyond  the  time  of  their  necessary  attendance  on 
those  courts.  They  hav«  no  exclusive  perpetual  privilege  as 
against  the  jurisdiction  of  this  court. 

Judgment  of  respondeas  ouister. 


Fowler  against  Hujvt. 

THIS  was  an  action  of  assumpsit  on  a  promissory  note,  Where  a  debt 
made  by  the  defendant  at  Demarara,  in  South-America,  for  abroad^^'br^a 
1,050  guilders,  Holland  currency,  the  15th  September,  1792,  person  residing 
and  payable  to  the  plaintiff  or  order  two  months  after  date,  and^the^de^btw 
The  d^endant  pleaded  non  assumpsit  and  non  actio  accrevit  afterwards 
infra  sex  annos.  The  plaintiff  replied  that  when  the  cau«e  thTltate^pu^ 
of  action  accrued,  the  defendant  was  out  of  the  state,  to  wit,  Hciy,  and  so 
at  Demarara,  and  there  resided  until  his  return  to  this  state,  or^^J^^ordiM" 
and  the  defendant  brought  his  action  within  six  years  after  ry  diligence 
such  return  of  the  defendant  to  this  state;  to  this  replication  ^^|ft"® "a^"st 
the  defendant  rejoined,  and  took  issue  thereon.  hlm/it  is  a  re- 

It  was  proved,  at  the  trial,  that  in  March,  1804,  the  defend-  ^t^^  w"^in?he 
ant  hired  of  the  witness  a  farm  at  New  Rochelle,  in  West  meaning  of  the 
Chester  county,  of  which  he  took  possession  and  occupied  gJh^^^^i/"  ^^ 
about  two  years,  and  the  witness  understood  that  the  defendant  the  statute  of 
had  the  preceding  winter  come  to  this  country,  with  his  family,  }5J^J]®^°*'i83 
from  Demarara,  with  intent  to  reside  here.  The  witness,  on  ^^'kevl^'stat. 
his  cross-examination,  said  he  had  heard  of  the  defendant's  ^f'\)  ^^  !*»« 
being  in  West  Chester  on  a  visit,  in  1802  or  1803,  but  did  not  to  run  from°the 
see  him  until  he  hired  the  farm  in  1804.  Another  witness  tes-  {jj^^^'^aj^^^j^fg 
tified  that  both  parties  formerly  resided  in  Demarara;  that  it  plabtlrT*  de 
was  about  eight  years  since  the  defendant  returned  ;  that  he  »»"»<^- 
saw  him  about  two  years  before,  about  the  year  1802,  when  he 
was  here  without  his  family. 

On  the  part  of  the  defendant  it  was  proved  that  the  de- 
fendant was  here  in  May,  1793,  and  staid  about  three  months. 
Both  parties  came  from  Demarara  to  New-York  in  the  same 
vessel.  The  defendant  returned,  but  the  plaintiff  has  resided 
here  ever  since.  In  1802,  the  defendant  again  came  here,  and 
resided  from  August  to  December,  having  left  his  family  in 
Demarara,  and  he  *staid  two  days  at  the  plaintiff's  house.  [  *  465  ] 
That  in  the  autumn  of  1803,  he  returned  here  with  his  family, 
since  which  time  he  has  continued  to  reside  here. 

The  suit  was  commenced  the  9th  May,  1809.  A  verdict 
was  taken  for  the  plaintiff,  subject  to  the  opinion  of  the  court 
on  the  case  above  stated. 

P.  W.  Radcliff,  for  the  plaintiff,  contended  that  the  defend- 
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NEW. YORK,  ant's  coining  to  this  state  in   1793  and   1802,  in  the  manner 
Ociober,  1813.  stated  in  the  case,  was  not  such  a  "return  into  this  state"  as 
""^^^J^^J^J^  is  contemplated  by  the  proviso  to  the  5th  section  of  the  act, 
V'.  {sess,  24,  c.  183,)  and  that  the  statute  did  not,  therefore,  begki 

^^^*  to  run  against  the  plaintiff's  demand,  until  the  defendant  came 
to  reside  here,  in  August,  1803.  The  reharn,  within  the  mean- 
ing of  the  act,  is  not  a  secret  casual,  or  temporary  coming  within 
the  state,  and  by  one  who  resided  abroad.  The  only  reasona 
ble  and  convenient  rule  is,  that  the  statute  shall  begin  to  run 
from  the  time  the  party  returns  with  intent  to  reside  within  the 
state.  It  is  true,  that  the  plaintiff  knew  the  defendant  was  here 
in  the  summer  of  1802,  and  might  have  arrested  him.  The 
defendant  has  the  advantage  of  a  strong  case  in  point  of  fact, 
on  which  the  court  will  settle  the  rule  on  principles  of  conve- 
nience and  policy. 

fVeUSf  contra,  was  stopped  by  the  court. 
Per  Curiam.  This  is  a  clear  case.  The  defendant  was  in 
the  state  in  1793  and  in  1802,  with  the  knowledge  of  the  plain 
tiff,  and  in  his  company,  and  might  have  been  arrested  at  tho 
pleasure  of  the  plaintiff.  Either  of  those  instances  was  "  a  re- 
turn into  this  state,"  within  the  proviso  to  the  fifth  section  of 
the  statute  of  limitations,  and  sufficient  to  cause  the  statute  to 
commence  running  against  the  plaintiff's  demand.  The  word 
return  applies  as  well  to  persons  coming  from  abroad,  where 
they  had  resided,  as  to  citizens  of  this  state  going  abroad  for  a 
temporary  purpose,  and  then  returning.  {Rugghs  v.  Keeler, 
3  Johns.  Rep,  267.)  The  coming  from  abroad  must  not  be 
clandestine,  and  with  an  intent  to  defraud  the  creditor  by  set- 
ting the  statute  in  operation  and  then  departing.  It  must  be 
so  public,  and  under  such  circumstances,  as  to  give  the  creditor 
f  *  466  ]  an  opportunity,  by  the  use  of  ordinary  diligence  and  due  *means, 
of  arresting  the  debtor.  All  that  was  done  in  this  case,  and 
the  defendant  is,  accordingly,  entitled  to  judgment. 

Judgment  for  the  defendant,  (a) 

(a)  See  White  v.  Bailey,  3  Mass.  Rep.  271. 


Jackson,  ex  dent.  Fosdick,  against  West. 

The  act  pass-       THIS  was  an  action  of  ejectment  for  a  lot  of  land  in  the  town 
mo^CJe^^"^.  otSalina,  in  the  county  of  Onondaga. 

c.  181,)  con-  The  plaintiff  produced  and  proved  a  kase  by  Thomas  H. 
^J^a^^s^'t  J^awson,  superintendant  of  the  Onondaga  Salt  Springs,  in 
Sprinp,  re-  behalf  of  the  people,  to  Isaiah  Bunce,  for  the  premises  in  ques- 
JitL  of  "the  *»^«>  dated  7th  May,  1808,  to  hold  from  the  21st  June,  1807, 
said  lots,  and  to  the  20th  June,  1818.  The  plaintiff  produced  an  assign^ 
rhereofrshouid  ^^^  ^^  ^^^  '^^^^  ^^"^  Bunce,  to  the  lessor  of  the  plaintiff, 
be     recorded  dated  the  2 Ath  April,  1811,  and  approved  by  the  superiu- 

wilhin  24  hours  fpnHont 

after  the  execu-  ^®??.^'^^;    ^      ,  ,  .  ,     ,  ,  .  '        , 

lion  thereof,  in       The  defendant  objected  that  the  assignment  ought  to  have 
*.*LXTc.!'w  ^^^"  recorded  in  the  office  of  the  clerk  of  the  town  of  Salina, 
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within  twenty^four  hours  after  the  execution  thereof.  The  NEW- YORK, 
12th  section  of  the  act  concerning  the  Onondaga  Salt  Springs,  ^^^^^^f  ^^is. 
(sess.  33,  c.  161,)  passed  5th  April,  1810,  required  "that  all  ^"woostzr^ 
leases  of  the  said  salt  lots,  and  all  transfers  thereof,  shall  be  re-  v. 

corded  within  twenty-four  hours  after  the  execution  thereof,      ^^tkb^^^" 
in  the  town  clerk's  office  of  Salina,  at  the  expense  of  the  les- 
see or  assignee,  and  that  in  default  thereof  the  same  shall  be  that  in  default 
void."     That  this  assignment,  not  having  been  so  recorded,  fe^^'^t^d 
must  be  deemed  void.  void:""  it  was 

The  plaintiff  then  read  in  evidence  the  13th  section  of  the  }S!?  lo^havetn 
act,  passed  the  29th  March,  1811,  (sess,  34,  c.  76,)  concern-  assignment  for 
ing  the  salt  springs,  which  requires  every  transfer  of  a  lot  to  be  edf  rendered' It 
recorded,  &c.,  and  declaring  that  "in  default  thereof,  it  shall  void  only  a- 
be  deemed  fraudulent  and  void  as  against  any  subsequent  bona  purchasew!"^^^ 

fide  purchaser."  And    see  Act, 

A  verdict  was  taken  for  the  plaintiff,  subject. to  the  opinion  gfYs.)^  ^'  ^^* 
of  the  court  on  the  case  above  stated. 

Kellogg,  for  the  plaintiff. 

J.  Hamilton,  contra. 

*P€r  Curiam,  The  better  construction  of  the  act  of  the  5th  [  *  467  J 
oi  April,  1810,  is,  that  the  omission  to  record  the  assignment 
only  rendered  it  void,  as  against  bona  fide  purchasers,  or  niort- 
gagees,  without  notice.  None  of  the  registering  acts  have  been 
considered  as  destroying  the  conveyance,  as  between  the  par- 
ties to  it,  from  the  omission  to  record  it.  The  record  was 
only  intended  for  the  benefit  of  purchasers  and  creditors. 
It  could  be  of  no  other  use,  and  the  act  of  1811,  which  repeals 
the  act  of  1810,  and  makes  a  new  provision  for  the  case  of  leases 
at  the  salt  springs,  declares  that  transfers  not  recorded  should  - 
be  deemed  fraudulent  and  void  as  against  bona  fide  purchasers. 
This  may  be  considered  as  a  more  full  and  clear  explanation  of 
the  provision  in  the  former  act;  and  as  the  defendant  in  this 
case  sets  up  no  title,  nor  pretends  to  any  purchase,  he  ought 
not  to  be  permitted  to  set  up  the  want  of  a  registry  to  defeat 
the  plaintiff's  title.  Fraudulent  conveyances  are  declared  by 
the  statute  27  Eliz,  to  be  void;  yet  a  title  derived  through 
them  will,  in  many  cases,  be  supported.  {Ante,  197.)  The 
courts  are  to  construe  the  act  not  so  literally  as  to  work  injus- 
tice, but  so  liberally  as  to  prevent  the  mischief  and  advance  the 
remedy.  Judgment  for  the  plaintiff. 


WoosTER  against  Van  Vechten. 

IN  error,  on  certiorari,  from  a  justice's  court.  Van  Vechten  ^V'^^f^f 
brought  an  action  against  Wooster,  before  the  justice,  for  mo-  ^]c.%.  sfs) 
ney  had  and  received  to  the  use  of  the  plaintiff.  The  defend-  exempting  from 
ant  below  was  a  toll-gatherer,  and  he  proved  that  the  sum  of  ISe  Mrflfw^f 
three  dollars,  demanded  by  the  plaintiff,  was  paid  to  him  as  a  the  Sc%ohane 
pledge,  or  by  way  of  indemnity,  for  the  toll  of  certain  sleighs,  goni  drawing 
passing  on  a  certain  day,  over  the  bridge  across  the  Schoharie  firewood  for 
creek,  near  the  court-house,  employed  by  the  plaintiff  in  draw-  iV^  use^"  *«' 
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NEW -YORK,  ing  firewood ;  and  that  the  toll  had  been  previously  demanded 
October,  1813.  ^y  ^|j^  defendant.  The  plaintiff  proved  that  when  the  defend- 
^^"^SiMuoits^  ^^^  demanded  the  toll,  the  plaintiff  questioned  his  right,  and 
the  defi^dant  said  he  had  express  directions  not  to  let  the 
plaintiff  pass  that  day  with  the  sleighs,  without  his  paying  toll ; 
tends  as  weiito  upon  which  the  plaintiff  paid  three  dollars;  that  the  plaintiff 
a  person  draw-  on  that  day  had  a  "  bee^^  for  drawing  firewood ;  and  the  wood 
[  *  468 J  was  drawn  into  his  yard.  It  did  not  appear  to  *whom  the 
ing  his  fire-  land  from  whence  the  wood  was  taken  belonged.  It  was  ob- 
tSIe  wfui  ^e  J€teted  by  the  defendant,  that  the  three  dollars  had  not  been 
assistance  of  demanded  of  him  before  the  suit  was  commenced.  The  justice 
&  otherl^hire'd  g^ve  judgment  for  the  plaintiff  below  for  three  dollars,  and  the 

for  the  purpose,  COStS. 

wif'^drel  ^bSi  P^r  Curiam.  The  proviso  in  the  act  under  which  the  toll 
one  load  in  one  was  demanded,  (Act,  sess.  28,  c.  55,  s.  9,)  exempts  from  the 
^*^'  payment  of  toll,  "  all  persons  dittwing  firewood  for  their  own 

iamily  use."  It  was  proved  that  toll  was  demanded  for  the 
sleighs  in  the  employment  of  the  plaintiff  below,  drawing  fire- 
wood ;  and  that  the  plaintiff  bad  that  day  what  was  termed  in 
that  part  of  thje  couritry  a  "  6c6,"  for  drawing  firewood  ;  and 
that  the  wood  was  taken  into  his  yard.  The  act  will  extend 
its  exemption  to  a  person  drawing  his  firewood  at  one  time, 
with  the  assistance  of  his  neighbors  and  others,  hired  for  the 
purpose,  equaHy  as  if  only  one  load  had  been  drawn  by  him,  in 
one  day.  The  fact  that  the  wood  was  for  the  family  use  of  the 
plaintiff,  is  necessarily  to  be  inferred  from  the  testimony  in  the 
case  ;  the  three  dollars,  therefore,  which  had  been  delivered  by 
the  plaintiff  to  the  defendant,  to  meet  the  defendant's  demand 
for  foil,  was  so  much  money  had  and  received  to  the  plaintiff's 
use ;  and  the  judgment  of  the  court  below  was  correct  and  just. 

Judgment  affirmed. 


SiMMOKs  against  Borland. 

In  an  action  IN  error,  on  certiorari,  from  a  justice's  court.  Borland 
Bnd™received^  ^"®^  '^^''^^^''^  before  the  justice,  to  recover  twenty-five  dollars, 
to  rccoverback  delivered  by  the  plaintiff  to  the  defendant,  as  a  stakeholder,  on 
cd^wlfh  aTto^e-  ^  ^^^  ^^  ^^^  cvcnt  of  a  racc  to  be  run  between  two  horses. 
holder,  as  a  bet,  The  defendant,  in  his  plea,  acknowledged  that  he  received  the 
SSder^'thr'^act'  ^^^^Y  ^^  ^^^  plaintiff,  and  that  he  had  not  redelivered  it  to  him ; 
{sess.  25.  C.44,)  but  had  paid  it  over  to  the  person  who  had  won  the  race,  which 
cannot^set^u"'  ^^^  ^^^  fairly  run,  and  won  by  him.  The  justice -gave  judg- 
in  his  defence!  mcnt  for  the  plaintiff. 

ol^\-*the  mo^n^i^      ^^^  CwHawi.   On  the  facts  disclosed  in  the  defendant's  plea, 
to^he^whmel  the  plaintiff  was  entitled  to  judgment.     The  act  {sess.  25,  c. 
without  notice.  44)  declares  horseracing  for  money  a  nuisance,  and  makes  the 
f  *469 1        stake  *holders  indictable,  and  declares  all  contracts  on  account 
of  any  money  bet  or  staked  on  such  races  void  in  law,  and  au- 
thorizes the  party  to  recover  back  the  money  paid  on  such  un- 
fa) Vide  M'Keon  v.  Caherty,  3  Wend.  Rep.  494.    AlUn  v.  Ehle,  7  Cow.  Rep.  406. 
1  Reo.  Stat.  672. 
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lawful  race  or  game.  The  inference  from  the  plea  is,  that  the  new- YORK, 
stake  holder  paid  over  the  money  after  the  plaintiff  had  de-  October,  I813 
manded  it ;  and  there  is  no  pretence  that  it  was  paid  over  with-  ^"^dIytoT*^ 
out  notice ;  nor  would  the  stake  holder  be  permitted  to  set  up 
any  such  defence.  He  received  the  money  in  the  first  instance 
in  his  own  wrong.  Judgment  affirmed. 


Nichols. 


Dayton  and  others,  against  Nichols. 

IN  error,  on  certiorari,  from  a  justice's  court.  Nichols  The  provision 
brought  an  action  before  the  justice  against  Dayton  and  others,  >n^*»e  insoiverd 
assignees  of  Elisha  Nichols,  an  insolvent  debtor;  and  stated  ciulrgls^o/ pr^ 
his  demand  to  be  for  moneys  paid  at  the  request  of  the  insol-  ceedings  under 
yent,  to  enable  him  to  obtain  his  discharge,  and  for  moneys  lent  Jo  be^'pa'id  by 
to  the  insolvent  and  his  assignees,  on  request.  The  defendant  ^e  assignees, 
pleaded  non  assumpsit,  and  that  no  moneys  had  come  to  their  5^  *»erv»cfiii 
hands  sufficient  to  satisfy  the  plaintiff's  demand,  and  other  con-  "lade  nccessa- 
tingent  expenses ;  and  that  all  the  moneys  received  by  the  de-  and  whicli  de- 
fendants had  been  applied  to  such  expenses.  It  was  proved  «'««  to  third 
that  the  plaintiff  had  paid  for  the  insolvent,  at  his  request,  Srr*bound^^o 
nineteen  dollars  for  the  charges  of  printers  for  advertising,  perform  the  ser- 
dccording  to  the  directions  -  of  the  insolvent  act,  and  for  the  rtatTprime/or 
commissioner^ s  fees  under  the  act ;  that  the  assignees  had  sold  commissioner, 
property  of  the  defendant  on  a  credit,  which  had  expired  before  adv^'ce"  mon* 
the  suit  was  brought,  to  the  amount  of  one  hundred  dollars ;  ey  for  the  in- 
that  they  had  purchased  at  the  sale  to  the  value  of  twenty  dol-  request'  to*  pay 
lars,  and  had  received  a  further  sum  of  five  dollars ;  and  that  the  fees  of  the 
they  had  in  their  hands,  proceeds  of  the  property  of  the  defend-  ^^^Jsnona^^ 
ant,  more  than  sufficient  to  satisfy  the  plaintiff's  demand.  That  is  not  entitled 
a  meeting  of  the  assignees,  pursuant  to  the  act,  was  held  for  the  preferencVfbut 
purpose  of  distributing  among  the  creditors  the  avails  of  the  must  come  in 
insolvent's  estate,  and  the  plaintiff  requested  the  payment  of  [ent^as  ^^S- 
the  nineteen  dollars,  pursuant  to  an  order  of  the  commissioner  rai  creditor.(a) 
for  that  purpose  ;  and  one  of  the  assignees  promised  to  pay  the 
same  to  the  plaintiff.  The  justice  gave  judgment  for  the  plain- 
tiff for  nineteen  dollars. 

*Per  Curiam,  The  demand  of  the  plaintiff  below  was  not  [  *  470  ] 
for  "  charges  of  the  proceedings  under  the  insolvent  act ;"  but 
he  had  advanced  money  to  satisfy  those  charges.  This  demand, 
according  to  his  own  declaration,  was  for  money  lent  to  the 
insolvent,  and  he  could,  therefore,  come  in  only  as  a  general 
creditor  ;  and  by  the  act,  all  costs  of  suit,  and  charges  of  pro- 
ceedings under  the  act,  and  expenses  of  the  assignees,  and  a 
reasonable  allowance  for  their  trouble,  were  all  to  be  paid  be- 
fore any  dividend  among  the  general  creditors,  who  are  then 
to  De  paid  in  proportion  to  their  respective  debts.  If  the  plain- 
tiff could  come  in  only  as  a  general  creditor,  he  clearly  showed 
no  right  of  action,  for  no  dividend  had  been  declared,  in  whidi 
his  right  or  demand  had  been  liquidated,  and  the  proportion 

(a)  Vide  2  Reu,  Stat.  16,  i^c.     Horton  v.  Hicks,  12  Johns.  Rep.  Ml. 
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NEW- YORK,  due  to  him  ascertained.     The  error  in  the  court  below  consist- 
October,  1813.  gj  jjj  considering  the  loan,  or  advances  of  the  plaintiff  to  satisfy 
^"p^^^^TiT^  ^^^  f^^s  of  the  printer  and  the  commissioner,  the  same  as  charges 
V.  of  proceedings  under  the  act.     These  charges  mean  those 

Cornwall,  ^j^j^}^  j^|.^  rendered  necessary  by  the  act,  and  accrue  to  third 
persons  who  are  bound  to  perform  the  services,  such  as  the 
state  printer  and  commissioner.  A  private  loan  to  the  insol- 
vent to  pay  those  charges,  is  a  voluntary  act  of  friendship,  and 
is  not  entitled  to  that  peculiar  preference.  Whoever  advanced 
money  for  those  purposes  did  it  on  the  credit  of  the  insolvent, 
and  must  stand  on  the  same  footing  with  the  other  creditors. 

Judgment  reversed. 


Freeman  against  Cornwall. 

A  private  ijf  error,  on  certioTari^  from  a  justice's  court.  Cornwall 
Se^' agaTnst  "an  brought  an  action  of  trespass  on  the  case  against  Freeman,  be- 
oyerseer  of  the  fore  the  justice,  for  taking  hay  belonging  to  the  plaintiff,  under 
a^udgm^  ^a  pretence  of  being  path-master,  &c.  The  plaintiff  proved  that 
person  in  de-  a  constable  took  and  sold  two  stacks  of  hay  belonging  to  the 
working^as  re-  plaintiff,  by  virtuo  of  a  warrant  issued  by  a  justice  of  the  peace 
quired,  and  on  the  Complaint  of  the  defendant,  a  path-master,  against  the 
[*471  ]  plaintiff;  that  the  hay  *was" worth  thirty-six  dollars,  and  was 
complaining  to  sold  by  the  coustable,  at  auction,  for  one  dollar  and  sixty-two 
and  '"cau'sbff  a  cents.  The  plaintiff  had  been  warned  to  work  on  the  high- 
warrant  of  dis-  way  one  day,  which  he  did ;  and  was  afterwards  warned  to 
sued,  under  the  work  another  day.  The  plaintiff  was  not  present  on  that  day, 
iith'sectionof  but  his  son  was  there.  Several  witnesses  were  examined  on 
uiate  Wghways"  ^oth  sides,  and  the  justice  gave  judgment  for  the  plaintiff  for 
iSe&s.  24  c.  twenty-five  dollars. 
mu:^iO.])^^R      Lush,  for  the  plaintiff  in  error,  cited  1  Johns.  Rep.  474.     3 

seems   that  this    CklinCS^  Rep.   170. 

£.™;^i"ef  iew-      i'oot,  contra,  cited  1  Johns.  Rep.  345. 
ed  by  this  court      Per  Curiam.     The  act  of  the  defendant  below,  for  which  ht 
^d  setTS  was  sued,  was  for  adjudging  the  plaintiff  in  default  in  not  work- 
f    not     well  ing  on  the  highway,  as  required  by  law ;  and  for  complaining 
aoiided.(a)       ^^  ^  magistrate,  and  causing  a  warrant  of  distress  to  be  issued 
in  pursuance  of  the  act  to  regulate  highways.  (Sess.  24.  c.  186. 
s.  11.  [1  Rev.  Stat.  510.])     But  the  defendant  was  not  an- 
swerable, in  a  private  action,  for  any  error  of  judgment  in  the 
execution  of  his  trust,  as  an  overseer  of  the  highway.     He  is 
only  responsible  for  any  neglect  or  refusal,  under  the  11th  sec- 
tion of  the  act,  which  subjects  him,  in  such  case,  to  a  penalty. 
This  seems  to  be  the  opinion  of  the  court  in  the  case  of  jBow- 
ton  V.  Neilson.    (3  Johns.  Rep.  474.)     Perhaps  his  proceed- 
ings might  have  been  reviewed  on  a  certiorari,  and  set  aside  if 
not  well  founded.     But  a  private  suit  will  not  lie  against  an 
overseer  of  highways,  for  adjudging  a  party  in  default,  and 
making  his  complaint.     It  will  lie  only  in  the  cases  provided  in 
the  statute.  Judgment  reversed. 

(a)  Clark  v.  Phelps,  4  Coto.  Rep.  190. 
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NEW-YORK 

M'Lean  and  Ferine  against  Walkeb.  october^m^ 


IN  error,  from  the  Court  of  Common  Pleas  of  Washington 
county.  Walker  brought  an  action  of  trover,  in  the  court  be- 
low, %gainst  McLean  and  Ferine,  for  a  promissory  note,  [  *  472  ] 
dated  2d  of  September,  1808,  made  by  Asa  and  Truman  WiU  where  a 
her,  by  which  they  promised  to  deliver  to  the  plaintiff  two  written  agree- 
hundred  bushels  of  merchantable  wheat,  at  Utica,  on  the  20th  ^^^%Jiember, 
of  February,  1811,  of  the  value  of  two  hundred  dollars.  Plea,  isos  between 
not  guilty,  with  notice  of  special  matter  to  be  given  in  evidence  ted°"ihar*A 

at  the  trial.  therebydeliver- 

The  plaintiff  gave  in  evidence  articles  of  agreement,  dated  tain'proiiifssOTy 
4th  of  February,  1809,  between  the  plaintiff  and  defendants,  S^Jf  .°^.^;  ^°l 
by  which  the  plaintiff  ''delivered''  to  the  defendants  the  note  ^ heat"  valued 
mentioned  in  the  declaration,  and  in  which  the  wheat  was  val-  ^^  200  doihrs, 
ued  at  two  hundred  dollars,  and  the  plaintiff  promised,  if  the  nw^,^'°i8iij 
wheat  did  not  sell  for  two  hundred  dollars,  he  would  make  up  ?°d  engaged, 
the  deficiency  to  the  defendants;  and  the  defendants  thereby  wheat^d^d  io^ 
gave  the  plaintiff  the  power  of  redeeming  ^the  note,  on  his  pay-  sell  for  200  dol- 
ing one  hundred  and  eighty-six  dollars  with  three  and  one-half  up'\e  deficient 
per  cent,  interest,  any  time  within  six  months  of  the  time  when  ^y;  and  -B- 
the  said  note  became  due  ;  and  if  he  did  not  redeem  it  in  that  ^^he^pf^cr  S 
time,  he  was  to  make  up  the  amount  of  two  hundred  dollars,  in  redeeming  the 
case  the  proceeds  fell  short  of  that  sum.  On  the  18th  of  J^c6-  "h'^^ise^do^iara 
ruary,  1811,  two  days  before  the  note  fell  due,  the  plaintiff  wih  31-2  per 
tendered  two  hundred  dollars  to  the  defendants,  and  demanded  aio?  time^wiOim 
the  note,  which  they  refused  to  deliver  to  him.  At  the  time  »«  months  of 
the  note  became  due,  the  price  of  wheat  in  Utica  whs  one  dol-  io*©  waTpaya- 
lar  and  forty-four  cents  per  bushel.  It  was  admitted  that  at  bie.  it  was 
the  time  the  money  was  tendered,  and  the  note  demanded,  one  ^f^  4m'  d^! 
of  the  defendants  had  gone  to  lltica  with  the  note  to  receive  posited    as  a 

Davment  -  ^^*^''^^'  ^^^  "*** 

payiiit;ui.  ^  ,  as  a  mortgage, 

The  court  below  decided  that  the  note  was  dejivered  as  a  and  that  a  ten- 
pledge,Bnd  not  as  a  mortgage ;  that  the  sum  tendered  by  the  ufjs^  dJiiara 
plaintiff  was  sufficient,  and  the  plaintiff  had  a  right  to  redeem  on  or  before 
it,  paying  the  two  hundred  dollars,  any  time  before  the  note  ^^^^  ^^lli  due^ 
became  due  ;  and  that  by  the  tender  and  refusal,  the  right  to  was  sufficient 
the  note  was  vested  in  the  plaintiff.  a^e^iri'' on^^ 

The  defendants  offered  parol  evidence  to  explain  the  in  ten-  note :  and  on 
tion  of  the  parties,  at  the  time  of  the  agreemient,  that  the  con-  ^^^  refusar^by 
tract  was  to  become  absolute  after  the  time  given  for  redemp-  JB.,  a.  might 
tion  had  expired ;  and  that  the  plaintiff  afterwards  acknowl-  Z^'^f'^JiT''' 
edged  that  the  note  had  become  absolute,  and  that  he  had 
received  his  pay  for  it ;  and  that  he  should  make  double  the 
amount  of  the  property  he  had  received  for  the  note  that  he 
would,  if  he  had  waited  until  the  note  had  become  due.     But 
this  evidence  was  rejected  by  the  court  below,  as  inadmissible ; 
and  a  bill  of  exceptions  was  taken  to  the  opinion  of  the  court. 

*The  jury,  under  the  direction  of  the  court,  found  a  verdict      [  *  473  ] 
for  the  plaintiff  for  eighty  dollars  and  sixty  cents  damages,  af- 
j  tor  deducting  twelve  dollars,  as  a  reasonable  compensation  for 
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NEW- YORK,  the  expenses  of  one  of  the  defendants,  in  going  to  Utica  to  re* 
October,  ^13.  qqIyq  payment  of  the  note. 

^  ^*^^*^^      j^  fViUiams,  for  the  plaintiffs  in  error,  contended,  1.  That 
the  note  was  delivered  as  a  mortgage,  and  not  as  a  pledge. 
That  being  a  mortgage,  the  legal  property  was  transferred  to 
the  defendants,  by  the  dehvery,  subject  to  the  right  of  redemp- 
tion within  the  time  limited.     And  the  plaintiff  not  having 
offered  to  redeem  within  the  time,  the  property  became  abso- 
f  Corteiyou  lutc  in  the  defendants.! 
c«^!r'^<M<*      The  term  deliver  used  in  the  agreement  does  not  technically 
in  Error,  202,)  import  a  Special  property ;  but  is  equally  applicable  to  a  trans- 
Slfd?T/^^  fer  of  the  general  property. 

Rev,  2^.  8  2.  That  the  sum  tendered  was  msufiicient  to  entitle  the 
2  rw.'j^f 'sTs!  plaintiff  to  a  return  of  the  note.  He  ought  to  have  tendered 
iPow.onMort.  the  moncy  with  the  interest  at  seven  per  cent.  The  redemp- 
^*  tion  was  matter  of  equity,  and  the  plaintiff,  when  he  demands 

1 1  Term  Rep.  it,  must  do  equity.J    Nor  was  the  sum  tendered  at  the  proper 
i**-  time  or  proper  place ;  it  ought  to  have  been  at  Utica  where 

the  note  was  payable  in  specific  articles.  One  of  the  parties 
had  gone  to  Utica  with  the  note,  and  it  was  out  of  the  power 
of  the  other  defendant  to  whom  the  tender  was  made  to  re- 
turn it. 

3.  On  the  face  of  the  contract,  it  was  ambiguous  whether  the 
parties  intended  the  note  to  be  delivered  as  a  pledge,  or  a  mort- 
gage ;  and  the  parol  evidence  offered  to  explain  the  intention 
rJ  \i/^^^i  ^^^^®  parties,  at  the  time,  ought  to  have  been  received. <§> 
^lU.    '  Rep,      Again,  the  plaintiff  claimed  an  equity,  and  the  defendants 
^*  116*^^375  ^^^^  entitled  to  every  equitable  defence.     The  evidence  ought, 
Pe^'ke't  '  Ev.  At  least,  to  havo  been  received  in  mitigation  of  damages. 
m'  \  ^j  V^'      ^^^y^  contra,  on  the  authority  of  Corteiyou  v.  Lansingy 
Cai  22.  ^m,  insisted  that  this  was  a  pledge,  and  not  a  mortgage.    The  note 
M7^*298^*   ^'  ^^  given  only  as  a  security,  reserving  to  the  plaintiff  the  right 
'  of  r^emption*     There  was  no  transfer  of  the  property ;  and 

the  plaintiff,  on  the  tender  of  the  two  hundred  dollars,  was  en- 
titled to  a  return  of  the  note.  That  was  the  sum  agreed  on 
between  the  parties,  as  the  amount  of  the  note  on  the  day  of 
payment. 

There  was  no  ambiguity  in  the  agreement,  and  it  could  not, 
therefore,  be  explained  or  contradicted  by  parol  evidence. 
[  *  474  ]  *By  the  tender  of  the  two  hundred  dollars. and  the  refusal, 

the  property  of  the  note  vested  in  the  plaintiff.  What  may 
have  been  said  by  the  plaintiff  in  conversation,  afterwards, 
could  not  vary  his  right. 

Per  Curiam.  The  note  was  deposited  as  a  pledge.  This 
is  the  evident  construction  of  the  agreement.  It  was  delivered 
to  the  party  with  a  power  of  redemption,  and  as  a  security  for 
a  debt  which,  on  the  day  of  payment  of  the  note,  would 
amount  to  two  hundred  dollars.  The  defendants  below  were,  at 
all  events,  to  be  secured  in  the  receipt  of  the  two  hundred  dol- 
lars on  that  day.  Here  was  no  sale  of  the  note.  The  proper- 
ty in  it  was  not  intended  to  pass,  until  dler  the  de&ult.  It 
was  merely  deposited  with  the  party,  and  the  legal  property 
392 


OP  THE  STATE  OF  NEW-YORK  474 

lid  not  pass,  as  it  does  in  the  case  of  a  mortgage.     All  that  was  NEW-york, 

said  in  Cortelyou  v.  Lansing,  (2  Caines'  Cases  in  Error,  ^^^fj^ 

200,)  as  to  the  distinction  between  a  pledge  or  pawn,  and  a 

mortgage  of  goods,  and  as  to  the  right  of  redemption  attached 

to  tfJe  former,  is  just  and  applicable  to  this  case.     There  was 

no  special  and  precise  agreement,  in   this  case,  that  the  note 

should  become  the  absolute  property  of  McLean  and  Ferine, 

if  not  redeemed  within  six  months  before  it  fell  due.     A  power 

of  redemption  was  then  allowed,  and  if  not  made,  TVcUker  wbb, 

at  all  events,  to  see  that  the  note  yielded  two  hundred  dollars. 

The  sound  construction  of  the  agreement  was  the  one  adopted 

by  the  court  below  ;  and  the  tender  of  two  hundred  dollars  on 

or  before  the  day  that  the  note  fell  due,  was  sufficient  and  in 

time,  and  Walker  was,  consequently,  entitled  to  his  action. 

The  parol  evidence  was  properly  rejected,  for  there  was  no 
such  ambiguity  on  the  face  of  the  instrument  as  to  require  or 
authorize  it.  The  written  agreement  was  not  to  be  contradict- 
ed or  explained  away  by  parol  proof,  and  it  was  the  province 
of  the  court  to  interpret  it.  The  only  point  more  doubtful,  is,  . 
that  the  court  rejected  evidence  of  the  acknowledgement  of  the 
party,  after  the  time  of  redemption.  But  the  acknowledgement 
that  the  note  was  then  absolute,  could  not  conclude  or  affect 
his  rights  under  the  agreement,  as  it  was  only  his  unadvised 
opinion,  and  one  that  he  had  a  right  to  correct,  with  better 
advice,  and  which  it  appears  that  he  afterwards  did  correct,  by 
making  the  tender.  His  observation  that  he  expected  to  make 
more  money  in  another  way,  was  perfectly  immaterial,  and  his 
confession  that  he  had  received  his  pay  for  the  note,  was  either 
to  be  considered  as  contradicting  the  written  agreement,  and 
making  the  delivery  of  the  sale  an  absolute  sale,  or  as  *only  [  *  475  ] 
that  the  amount  for  which  it  was  deposited  had  been  received, 
and  that  amount  was  deducted  from  the  verdict,  as  it  was 
taken  only  for  the  excess  in  the  rise  of  the  wheat  beyond  the 
two  hundred  dollars.  Judgment  affirmed. 


Doe,  ex  dem.  Clinton  and  others,  against  Campbell. 

Same  against  Tubes. 

Same  against  Cross. 

Same  against  Elliott. 

Same  against  Henry. 

THESE  were  actions  of  ejectment,  for  lot  No.  four  in  Where    a 

Young's  patent,  and  tried  at  the  last  Otsego  circuit,  before  ^Jjof  eje^ 

Mr.  Justice  Thompson.  ment,  commcn- 

The  suits  were  commenced  the  18th  January,  1809.    The  J^owed  title  by 

plaintiff  produced  in  evidence  the  following  conveyances;  a  a  release  made 

patent  to  Frederick  Young  and  '-'meteen  other  persons,  dated  '^™\*°eTgh' 
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NEW- YORK,  nth  October y  1765,  including  the  lot  in  question ;  a  rdectse 
^^^^!^^J^'  from  four  of  the  patentees  to  Peter  Du  BoiSy  dated  9th  Sep- 
Dob  tembery  1766 ;  a  relea$e  from  five  other  of  the  patentees  to 
Campbell  ^**%  Livingston^  dated  1st  May^  1767  4  a  release  from  Du 
Boia  and  Livingston  and  all  the  other  patentees,  except  two, 
teeo  twentieths  (eight  of  the  patentees  conveying  by  Frederick  Young,  their 
b  quesfionTaifd  attorney,  the  power  for  that  purpose  being  recited  in  the  re- 
proved by  wit-  lease,  but  not  produced,)  to  Anthony  Van  Dam,  for  the  pur- 
rhTfo(s'*iS\be  P<>se  of  making  parttrton,  dated  12th  May,  1767  ;  sl  release 
patent  so  divid-  from  Anthony  Van  Dam  to  Peter  Du  Bois,  for  the  lot  and 
ihcy'^werr^'ac^  premises  in  question,  dated  2d  September,  1767;  a  *deed  in 
quainted,  were  trust,  for  the  samc  lot,  to  Henry  White,  Jacob  Walton,  James 
lo '  Iharparlr.  J5w«^j  and  Samuel  Verplank,  dated  2d  December,  1770; 
[  *  476  I  and  a  deed  for  the  same  lot  from  the  said  trustees  to  Walter 
i.on;    and    no  Franklin,  dated  5th  January,  1775,  for  eighteen  twentieths  of 

jutstanding    ti-   *U^  i^* 

lie   ia    the  two   "*!,,'"     ,    .      .^.  ,     ,  ,        . 

remaining  pa-  The  plaintiff  proved,  by  several  witnesses,  who  were  ac- 
i«-,  u  was^heid  quainted  with  Young's  patent,  that  all  the  lots  in  the  patent, 
thai  it  mig^ht  with  which  they  were  acquainted,  were  held  agreeably  to  the 
fefre!f  that  the  partitiou  made  by  Anthony  Van  Dam ;  and  they  particular- 
lessors  had  a  ized  scveral  lots  so  held.  It  was  proved  that  Walter  Frank* 
ihl%?iou!^^  ^°  ^^^  ^^^  ^"  ^'"'^y^  ^*"  ^wgw«^,  1780,  leaving  three  of  the  lessors 
Where adeed,  of  the  plaintiff  his  heirs  at  law,  to  wit,  Maria,  born  21st  JVb- 
MayU^ei!\t  ^^'^b^y  l^'^^^  Sarah,  born  4th  October,  1777,  and  Hannah, 
cited  that  seve-  born  9th  January,  1780. 

iors°^coDv?^ed  ^^^  defendant  relied,  in  his  defence,  on  an  adverse  posses- 
by  V.  F^heir  sion.  A  witness  produced  by  Campbell,  testified  that  one 
war"lfeid^^*in  ^^^^^  Commenced  a  possession  on  lot  No.  four,  about  twenty- 
1809,  that  after  fivc  or  twcnty-six  years  ago,  having  cleared,  at  that  time,  about 
of  Sme' andean  ^^^^  acrcs.  Noue  of  the  land  so  cleared  was  within  the  land 
acquiescence  in  occupied  by  Campbell,  but  was  within  that  part  possessed  by 
that  ^deed  "the  -^^*^^  another  defendant.  None  of  the  land  occupied  by 
power  of  attor-  Campbell  had  been  cleared  more  than  nineteen  years.  Camp' 
dllmed  vaiid^  ^^^^  claimed  title  under  one  Hake,  who  alleged  that  he  pur- 
without  being  chased  with  or  under  Walter  Franklin.  Campbell  offered  in 
^Joof  on'ts  ex-  ^^*^®"c^  a  deed  from  Hake  to  one  Smith,  dated  in  the  year 
ecmion.  ^^^^  1776,  which  was  not  acknowledged.  None  of  the  subscribing 
oft  £t  of  Tand  w^^"®^^^s  ^^®^®  produced  to  prove  it,  but  the  same  was  offered 
commenced  ad-  as  an  oncient  deed  ;  it  appeared  that  Campbell  and  the  de- 
verseiy,  25  fendants  in  the  other  causes,  claimed  title  under  *Smt/A. 
clearing  of  4  or  The  judge  charged  the  jury,  that  there  could  be  no  doubt  of 
out^showin'^'on  ^^®  plaiutiff's  right  to  recover  one  third  of  the  premises  in 
what  part'fuch  qucstion  ;  as  the  statute  of  limitations  could  not  attach  to  that 
made^^andT^a  P^'^P^''^*^'^-.  That  the  evidence  for  the  defendants  did  not 
regu?ar  deduct  make  out,  in  his  opinion,  an  adverse  possession  to  any  part  of 
*  rivit^^a^d^on-  ^^^  premises  in  question  in  the  first  cause.  That  if,  from  the 
SnuUy  ^  pos-  ^cts  Stated,  the  jury  should  be  of- opinion  that  Hake  claimed 
to^thT  defeT  ^^^^  under  Franklin,  as  he  thought  they  were  authorized  to 
imt,  is  not  such  concludc,  they  might  find  a  general  verdict  for  the  plaintiff.  . 

f"  flf^*'*f f  P%  (a)  Clapp  V.  Bromagham,  9  Cow.  Rep.  530.    Jackson  v.  Leonard,  Ibid.  663.      Jact- 

h-r^-^i!^  *^"  V-  ^«"**»  "7  C'own  Rep.  431.    Jeu:kson  v.  HalsUad,  5  Bid.  216.    Jacksim  v.  Wborf- 

Sff /«\       ^  "^'t'  ^  ^^^^-  '^^^'    Jf^fc»on  V.  Smith,  13  Johns.  Rep.  406.     Jackson  v.  HalUnbeck,  &ieL 

tiff.(a)  4Q§     Jackson  \  Mcore,  Bid.  b\^. 
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The  jury,  however,  found  a  verdict  in  the  first  cause  above-  new-york, 
pientioned,  for  the  defendant   CampbeU*     And  verdicts   for  October^^is. 
the  plainti^  were  taken,  by  consent,  in  the  four  other  causes, 
subject  to  the  opinion  of  the  cowt  on  a  case  containing  the 
fects  above  stated. 

The  case  was  submitted  to  the  court  without  argument. 

*Per  Curiam.  There  was  proof  of  title  on  the  part  of  some  [  *  477  ] 
of  the  lessors  of  the  plaintiff  to  at  least  eighteen  twentieths  of 
the  premises  claimed  in  each  of  the  above  catises,  and  the  jury 
would  have  been  warranted  in  presuming  a  title  even  to  the 
remaining  two  parts.  The  release  to  Van  Dam,  in  1767,  of 
the  title  of  all  the  twenty  patentees  except  two,  was  made  for 
the  purpose  qf  making  partition;  and  as  he  afterwards  con- 
veyed to  Du  Boia^  and  Du  Bois  to  White  and  others,  in 
trust,  and  the  trustees  to  Franklin^  the  ancestor  of  three  of 
the  lessors  of  the  plaintiff,  and  as  it  was  proved  that  all  the 
lots  in  the  patent  of  which  the  witnesses  had  any  knowledge, 
were  held  agreeably  to  the  partition  made  by  Van  Dam,  and 
as^  no  outstanding  title  in  the  two  remaining  patentees  appear- 
ed, a  perfect  title  m  Franklin  to  the  whole  lot  became  the  le- 
gal inference.  The  power  of  attorney  under  which  the  title 
of  some  of  the  patentees  was  conveyed  to  Van  Dam,  after  so 
great  a  lapse  of  time,  and  such  a  universal  acquiescence  in  the 
Van  Dam  title,  was  to  be  deemed  valid  without  proof  of  its 
execution.  This  very  point  was  decided  in  Doe  v.  Phelps,  (9 
Johns.  Rep,  169.) 

The  remaining  point  in  the  case  is,  whether  any  title  supe- 
rior to  this  was  shown  on  the  part  of  the  defendants,  or  any 
bar  to  the  action  by  means  of  adverse  possession.  In  the  suit 
against  CampbeU  there  was  no  possession  of  twenty  years  pre- 
tended ;  and  the  possession  which  one  Smith  commenced 
about  twenty-five  or  twenty-wx  years  before  the  trial,  and  un- 
der color  (as  it  was  to  be  presumed)  of  a  deed  fi-om  one  Hake, 
was  on  the  farm  occupied  by  Elliot.  No  other  possession  of 
twenty  years'  standing  was  shown,  and,  consequently,  the  de- 
fence of  twenty  year&'  adverse  possession  could  only  apply  to 
the  suit  against  ElHot,  And  in  the  suit  against  him  the  ad- 
verse possession  is  unavailing.  The  possession  commenced  by 
Smith  consisted  only  of  a  small  clearing  of  five  or  six  acres, 
and  it  is  not  ascertained  in  what  part  of  Elliot's  farm  it  was 
to  be  located.  But  tlie  decisive  objection  to  this  defence  is, 
that  no  regular  deduction  of  title,  or  privity  and  continuity  of 
possession,  wa^i  shown  and  deduced  down  from  Smith  to  El- 
liot, or  to  any  of  the  other  defendants.  Adverse  possession 
must  be  marked  by  definite  boundaries,  and  be  regularly  con- 
tinued down  to  render  it  availing*  (Brandt  v.  Ogdens,  1 
Johns.  Rep.  156.) 

In  the  first  case,  the  verdict  is  to  be  set  aside  and  a  new  trial 
awarded  with  costs  to  abide  the  event  of  the  suit ;  and  in  all 
the  *other  cases  there  must  be  judgments  for  the  plaintiff  for       [  *478  ] 
ail  the  lands  in  ppssessicMa  of  the  defendants  in  lot  No*  four  in       * 
Young^s  patent.  Rule  accordingly. 
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NEW-YORK, 

^^JjS^^^J^*         MoTT  AND  OTHERS  agomst  Kip,  Sheriff,  &c. 


THIS  was  an  action  on  the  case  for  a  false  return-  The 
cause  was  tried  at  the  Oneida  circuit  in  June,  1813;  before 

The  declara-  Mr.  Justice  YcUeS. 

fewioM**  ©r^a      '^^^  plaintiffs  gave  in  evidence  the  record  of  a  judgment  and 

gaurai  £pu^  a  testatum  fi.  fa.  in  their  £&vor  against  Reuben  Tower,  for 

made  to  tto'Iu  ^'^^^  dollars  of  debt,  and  15  dollars  and  25  cents  costs.    The 

lorney  of  Oie  cxecution  was  delivered  to  John  B.  Pease,  the  defendant's 

fwir  to  ^  u^  ^®P"*y»  ^^  ^^^  ^^^^   Octcber,  1811,  at  8  o'clock,  A.  M.,  on 

rics'refaUveTo  which  the  sheriff,  by  his  deputy,  returned  that  he  had  levied 

d*iiv  %d^"'* to  ^^  dollars  and  50  cents,  and  that  the  defendant  had  no  other 

such  ^deputy  to  goods  to  Satisfy  the  residue  of  the  execution. 

^    *ha^"^*h'      P^<i9e,  the  deputy,  was  offered  as  a  witness  for  the  plaintiff, 

execuTio/  was  but  being  objected  toby  the  defendant's  counsel  as  interested, 

*  d  • 'tS'  ^^  ^^^  ^  incompetent  to  swear  to  the  falsity  of  a  return  made  by 

denceVocha*ge  himself,  he  was  rejected  by  the  judge.     The  plaintiff  then 

the  sheriff.        offered  him  to  prove  a  conversation  between  him  and  one 

Tompkins,  another  deputy,  who  had  also  an  execution  against 

Tower,  said  to  be  received  subsequently  to  that  of  the  plain- 

tifis',  and  that  Tompldns  had  levied  on  certain  goods  to  the 

value  of  1,000  dollars;  but  this  evidence  was  objected  to  and 

overruled  by  the  judge. 

Jonas  Piatt,  a  witness  for  the  plaintiffs,  testified  that  Pease 
and  Tompkins  were  acting  deputies  of  the  defendant ;  that 
soon  after  the  execution  of  the  plaintiffs  was  delivered  to 
Pease,  he  told  the  witness  that  he  had,  immediately  after  re- 
ceiving the  execution,  proceeded  towards  Sangersfield  to  exe- 
cute it,  and  met  Tompkins  on  his  way,  who  said  he  had  a  ji. 
fa.  against  Tower  at  the  suit  of  one  Stanton,  onA  that  he  had 
levied  on  a  store  of  goods  at  Sangersfield  belonging  to  Tower, 
worth  about  1,000  dollars,  and  had  the  key  in  his  pocket ;  that 
he  and  Tompkins  then  compared  their  executions,  and  that  it 
appeared  by  the  endorsements  on  them  that  both  were  received 
on  the  same  day,  but  the  execution  of  the  plaintiffs  one  hour 
before  the  other;  that  he,  Pease,  demanded  of  Tompkins  the 
[  *479  ]  key,  and  a  delivery  of  the  goods,  which  he  refused,  *saying  he 
should  ieipply  them  to  the  execution  in  favor  of  Stanion,  and 
was  indemnified  for  his  proceeding. 

The  witness  also  testified  that  soon  afler  his  conversation 
with  Pease,  Tompkins  admitted  to  him  that  the  facts  which  he 
stated  to  him  as  related  by  Pease,  were  correct,  except  thai 
nothing  was  said  about  the  key  of  the  goods. 

On  this  evidence  the  judge  ordered  the  plaintiffs  to  be  non- 
suited, with  liberty  to  move  to  set  the  nonsuit  aside,  and  for  a 
new  trial. 

Phat,  for  the  plaintiffs. 
Gold,  for  the  defendant. 

Per  Curiam.    The  testimony  of  Piatt  ought  to  have  been 
•        submitted  to  the  jury  as  evidence  of  the  charge  contained  in 
the  declaration,    it  related  to  the  acknowledgements  oi  Pease 
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and  Tompkins,  the  reputed  and  acting  deputies  of  the  sheriff,  new- YORK, 
What  an  accredited  agent  or  a  deputy  sheriff  says,  will,  in  P^^^*^^^' 
certain  cases,  be  competent  evidence  to  charge  the  principal ; 
jBLud  the  question  is,  whether  the  acknowledgements,  under  the 
circumstances  of  this  case,  were  not  admissible.  They  were 
made  soon  after  the  delivery  of  the  execution  to  the  deputy 
Pease;  and  though  the  case  is  silent  on  that  point,  we  may 
well  presume  that  the  declarations  were  made  while  the  exe- 
cution was  still  in  the  defendant's  hands.  It  was  probably, 
also,  a  conceded  point  on  the  trial,  and  one  which  the  jury 
might  well  have  inferred  even  from  the  case  as  it  stands,  that 
Piatt,  the  witness,  was  the  attorney  or  counsel  concerned  for 
the  plaintiff  in  the  execution  ;  and  that  the  acknowledgements 
were  made  to  him  in  that  capacity,  and  in  answer  to  his  in- 
quiries in  behalf  of  the  plaintiff.  Assuming  these  facts,  (and 
which  the  case  will  warrant,)  the  declarations  of  the  deputies 
were  made  to  the  party  concerned,  in  relation  to  the  business 
of  the  execution,  and  while  the  obligation  of  executing  it  ex- 
isted in  fulh  force.  They  were  made  in  the  course  of  the  trans- 
action, and  were  to  be  considered  as  part  of  the  act  of  the 
deputies  touching  the  execution  of  the  writ ;  and  were,  there- 
fore, to  be  received  in  evidence  to  charge  the  defendant  as 
sheriff.  The  case  is  thus  brought  within  the  reach  of  the  ad- 
judged cases  upon  this  point.  {Northv. Miles,  1  Camp6.d89. 
Bowsher  v.  Calley,  1  Campb.  391,  note.  Helyear  v.  Hawke, 
5  Esp.  K  P.  72.  Peto  v.  Hague,  Bid.  234.  Tabsley  v. 
Doble,  1  Ld.  Raym,  190.) 

*The  confessions  of  the  deputies  proved  the  charge  of  a  [  *  480  ] 
false  return  ;  for  the  goods  in  the  possession  of  Tompkins,  one 
of  the  deputies  of  the  defendant,  were  liable  to  the  execution 
in  the  hands  of  Pease,  the  other  deputy,  as  that  execution 
was  first  received,  and  was  to  be  first  satisfied.  (^Smallcomb 
V.  Buckingham,  1  Salk.  32.) 

The  nonsuit  ought,  therefore,  to  be  set  aside,  and  a  new  trial 
awarded,  with  costs  to  abide  the  event  of  the  suit. 

New  trial  awarded. 


Jackson,  ex  dem.  Minkler,  against  Minkler  and 

ANOTHER. 

THIS  was  an  action  of  ejectment,  tried  at  the  Schenectady    The  assignee 
circuit,  in  September,  1812,  before  Mr.  Justice  Tales.    By  the  Cf^J^J^^ 
consent  rule,  the  defendants  were  admitted  as  landlords  in  the  the  premises,  is 
place  of  J.  Stiles,  as  to  such  of  the  lands  as  should  be  proved  ffo**mortgage[ 
at  the  trial  to  be  in  the  possession  of  Robert  Smith.    On  the  though  no  fore- 
trial,  the  lessor  of  the  plaintiff  proved  that  he  was  in  posses-  g|^wn!(af  **  " 
sion  of  the  premises  in  question  about  eight  years  ago,  when 
he  moved  away,  and  two  of  his  sons,  Hermanus  and  Samuel, 
occupied  it  on  shares  ;  and  that  Damd  Minjfefer,  who  after- 
wards resided  on  the  farm,  had  said  that  the  &rm  belonged  to 

(a)  Roberts  adt,  Jackson,  1  Wend,  Rep,  478.    Jackson  y.  Bowenfl  Cow.  Rep.  13. 
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NEW- YORK,  his  father^  the  lesdor  of  the  plaintiff.     The  plaiatiff  eaxe  in 
Oci^r,^i3.  evidence  a  deed,  dated  26th  December,  1797,  from  the  late 
trustees  of  Schmkectady^  to  the  lessor  of  the  phuotifT,  for  seven 
acres,  bounded  on  the  laods  of  the  lessor. 

The  defendants  offered  in  evidence  a  mortgage^  executed 
by  the  lessor  of  the  plaintiff,  to  Judah  Surton,  dated  11th 
January,  179B,  for  the  premises  in  question,  except  a  tiact  of 
seven  acres  before  mentioned,  which  the  defendants'  coujQsel 
alleged  had  been  sold  by  the  kssor  of  the  plaintiff  to  Franois 
Vedder,  and  offered  to  prove  the  fact  by  parol,  but  the  proof 
was  rejected.  The  n¥>rtg^e  had  become  forfeited  by  non- 
payment of  the  mortgage  money ;  and  a.  deed  had  been  given 
by  Burton^  the  mortgt^e,  dated  2$?d  Jvly,  1808,  to  BaM 
MiiMer,  one  of  the  defendanUt?  aod  Samuel  Minkler,  pur- 
porting to  be  on  a  foreclosure  of  a  mortgage,  pursuanjt  to  the 
statute.  This  evidence  wa9  overruled  by  the  judge,  unless  the 
defendants  would  also  show  a  regular  advertisement  and  sale 
of  the  niortgaged  premises,  6f.c.  pursuant  to  the  statute,  which 
[*481  ]  not  bdng  done,  the  evidence  was  excluded,  and  a  *verdict 
taken  for  the  plaintiff,  subject  to  the  opinion  of  the  court,  on  a 
case  containing  the  above  fectsy 

Per  Curiam.  The  lessor  of  the  plaintiff  showed  sufficient, 
in  the  first  instance,  to  entitle  him  to  recover.  The  deed  from 
the  mortgagee  was,  however,  a  protection  to  the  defendants, 
for  that  part  of  the  premises  which  it  covered ;  for  though  no 
regular  foreclosure  of  the  mortgage  was  proved,  yet  the  assignee 
of  the  mortgagee  being  in  possession,  m€iy  protect  his  posses- 
sion by  it.  This  is  not  the  qa^  of  a  ^rapger  setting  up  an 
outstanding  mortgage. 

The  plamtiff  is,  a^ordingly,  entitled  to  judgment  for  the 
seven  acres  purchased  in  1797,  and  no  more. 

Judgment  for  the  plaintiff. 


Jackson,  ex  dem.  Irelakd,  against  Huli^. 

A  creditor  THIS  was  an  action  of  ejectment  brought  to  recover  lot  No. 
^^(^to  se^  ^^^^  ^^  ^^^  subdivision  of  lot  No.  forty-eight,  in  Dry  den,  in 
cure  a  debt  by  Cayuga  couuty.  The  plaintiff  claimed  tide  under  a  mort- 
^^t;  hL'ifree  gag®  executed  by  Samuel  Clark  to  the  lessor  of  the  plaintiff 
remedies,  all  for  the  premises  in  question,  dated  the  3d  October,  1806, 
whicf  he'may  ^^ch  was  duly  rocwded  the  10th  Oct^>er,  1806.  .  The 
pursue  until  his  mortgagor  was  in  possession  at  the  time  of  executing  the 
tt'  'L'^mf;  mortgage. 

brin^  an  action  The  (kfendaat  claimed  the  premises  under  a  deed,  dated  the 
hoifd'^^r  get  1**  ^^i^ust,  1811,  executed  by  the  sheriff  of  the  county,,  pur- 
possession  of  suant  to  a  sale  of  the  premises  uiMier  a  j8./<i.  issued  on  a  judg- 
^'rofits^°of  *the  ^^^^  *^  ^^^'  ^^  ^^  ^^^^^'  ^^  ^^®  plaintiff  against  Clark,  the 
l^nd  ^mortgag-  mortgagor.  The  judgment  was  on  the  bond,  tp  secure  the 
S^i^'of^dectl  payment  of  which  Clark  gave  the  mortgage,  and  was  entered 
ment,  or  he  Up  in  Mij^,  1811.  The  ~  defendant,  at  the  time  of  the  sale, 
Se^eq^uf^^^'lf  ^^^^  ^f  ^^  mortgage,  and  that  it  was  unsatisfied ;  and  it  was 
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admitted  that,  at  the  time  of  the  sale,  there  was  due  on  the  wew-york, 
bond  and  mortgage  the  som  of  seven  hundred  and  twenty-  o«^o*>er,  I813. 
four  dollars,  *with  interest  from  the  date ;  and  that  the  mort-  ""^^TcksoiT^ 
gaged  premises  were  purchased  at  the  sheriff's  sale  for  seventy  v. 

dollars. 

The  sale  was  directed  by  the  plaintiff's  attorney,  who  also  redeinption,and 
directed  the  sheriff  tb  inform  biih  of  the  time  and  place  of  the  sell  the  land  10 
sale,  that  he  might  attend ;  the  sheriff  informed  the  plaintiff's  J^2  ^whe^if 'a 
attorney  of  the  time  and  place  of  sale,  by  letter,  out  which  creditor  so  se- 
was  not  received  until  after  the  sale.  ^''acUor^n 

It  was  agreed  that  either  party  might  turn  the  case  into  a  Ws  bond  and 
special  verdict.     It  was  submitted  to  the  court  without  argu-  mJnt TnVSlsI 

ment.  ed     execution, 

Per  Curiam,  The  sale  of  the  premises  on  execution,  not  und^mortgag- 
amounting  to  a  satisfaction  of  the  judgment,  was  not  an  extin-  ed  was  taken 
guishmeht  of  the  mortgage.  The  creditor  who  takes  a  mort-  SJeri'ff  lt%ib! 
gage  to  secure  a  debt  by  bond,  or  otherwise,  has  three  reme-  He  auction  to 
dies,  either  of  which  he  is  at  liberty  to  pursue,  and  all  of  which  ^ddeT  *ffr*  to 
he  may  pursue  until  his  debt  is  satisfied.  He  may  bring  an  dollars',  though 
action  of  debt  upon  the  bond,  or  be  may  put  himself  in  pos-  gaged*  to*°se^ 
session  of  the  rents  and  profits  of  the  land  mortgaged  by  cure  a  debt  of 
means  of  an  ejectment,  of  he  may  foreclose  the  equity  of  re-  J^  ^pSaser; 
demption  and  sell  the  land  to  satisfy  the  debt.  In  this  case  knowing  at  the 
the  creditor  sues  on  the  bond  and  obtains  judgment  and  exe-  ^oSgage  and 
cution,  and  the  execution  strictly  reaches  only  to  the  remaining  of  its  being 


uu- 


interest  of  the  mortgagor  in  the  land.     It  reaches  only  to  the  So^'of*  dect- 
equity  of  redemption.     That  is  all  that  was  sold  in  the  present  ment,      after, 
case,  and  that  was  all  the  defendant  meant  to  purchase ;  for  at  b^^*^^^*^"fbe 
the  time  of  the  purchase  he  knew  of  the  existence  of  the  mortgagee,   to 
mortgage,  and  that  it  was  unsatisfied,  and  he  gave  only  the  ^^^ggss'ion  ^a* 
sum  of  seventy  dollars  for  the  land,  though  it  had  been  mort-  gainst    b.,   a 
gaged  to  secure  above  seven  hundred  dollars.     This,  then,. is  J^e^g^e^under 
not  a  case  in  which  the  creditor's  pursuit  of  his  remedy  on  the  the   exe'cution, 
mortgage,  works  any  injury  or  injustice  to  the  purchaser  under  ^q^ty°^^f*^  ^! 
the  previous  execution,  and  it  is  a  case  in  which  the  creditor  demption  or  in- 
would  lose  his  security,  and  probably  his  debt,  if  the  present  J^J^^^^or  a^d 
remedy  was  denied  him.     There  is  good  reason,  arising  out  that  the  mort- 
of  the  above   facts,  why  the  court  Aould  consider  this  case  ftaid1n°*'^'^the 
upon  strict  legal  principles.     Justice  requires  that  it  should  be  sale  to  B.,  wm 
so  considered,  and  it  is  not  true  that  the  plaintiff^  by  this  ^°JJe,®^,J°  ^^ 
remedy,  is  defeating  the  sale  made  under  his  direction,  or  that  ses8lon.(a)  ^°'* 
the  sale  was  of  the  interest  which  had  been  pledged  to  him  by 
the  mortgage.     The  gale  was  only  of  the  residuum  of  interest 
remaining  inf  the  mortgagor  after  the  execution  of  his  mort- 
gage.    The  mortgage  interest  is  ho  further  touched  by  the 
sale  *than  the  purchase-money  of  the  equity  of  redemption       [*4831 
may  go  to  diminisl^the  amount  of  the  debt. 
The  plaintiff  is,  accordingly,  entitled  to  jodgment. 

Judgment  (or  the  plaintiff. 

(a)  Vide  Bpencer  v.  llar/brd,  4  Wend..  Rep.  381.    Ex  parte^  Peru  Iron  Co.  7  Cow. 
Rep.  550.    Dickinson  v.  fackson,  6  Ibid.  147.    JamJes  v.  Moray,  2  Ibid.  246. 
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NEW-YORK, 

Ociobcr^^l813.    Jjy   ^jjj,    MATTER   OF   JoHN   DeIMEINO,   aUoS   DaNIELS, 

AND  HIS  Children. 


A  WRIT  of  habeas  corpus  was  allowed  in  this  case,  in  a 
A  pcrgon  sen-  former  term,  (see  anUy  232,  S.  C.)  to  bring  up  the  infant 
tenced  to  the  children  of  Deming.  On  the  return  of  the  writ,  it  appeared, 
P^^^^  in  additionto  the  facts  beforestated,  that  Deming,  at  the  time 
vrards  pardon-  (Jii9i6,  1810)  he  was  convictod  and  sentenced  to  the  state 
to  Vl8^i5S^Md  P"®^°  ^'^^  1*^>  ^^^  *  w^f®  ^^^  three  children,  the  eldest  of 
dutiesasajMir-  whoHi  was  Only  fivc  years  old.  Two  of  them,  Dorcas  and 
*^'  -*"**  *'^  Davidy  were  possessed,  by  gift  and  devise  from  David  Deming 

comes    entitled     ,         ,,'  /•'^i'  i  i  ^  n.  p'^^    in  j 

to  the  custody  the  elder,  of  real  estate  to  the  value  of  3,500  dollars,  and  per 
children  *"w£l  ^^^^  estate  to  the  value  of  four  hundred  dollars.  ©.  S.  and 
had  been,  on  the  mother  of  DoTcos  and  David  were  appointed  the  guar- 
cii^u^^^  deJ^  dians  of  their  persons  and  estate,  until  they  should  attain 
placed  under  fourteen  ycars  of  age,  and  they  were  placed  by  them  under 
^^ardiaw  ?^^  *^^  ^*^'®  ^^  ^^^^^  mother  and  her  second  husband,  with  whom 
poiiiied"by  t£e  they  had  since  lived.  The  other  child,  which  had  since  the 
<wte**^'s^  conviction  of  John  Deming  been  supported  by  the  mother, 
*'  *  had  died. 

Per  Curiam.  We  have  considered  this  case  again  on  the 
facts  appearing  on  the  return  to  the  habeas  corpus  allowed  in 
May  term,  and  we  see  no  reason  to  alter  the  opinion  then 
expressed.  The  father,  by  the  pardon,  is  restored  to  his 
parental  rights  and  duties,  and  is  entitled  to  the  custody  of 
his  children.  It  is,  therefore,  ordered,  that  Dorcas  and  Dfltnd, 
the  two  children  of  John  Deming,  brought  up  on  the  habeas 
corpus,  be  delivered  over  to  their  fether,  the  said  Jok» 
Deming, 


f*^®^l  *Cramer  against  Brabshaw. 

Wy\\^rsa\e^B.  THIS  was  an  action  of  covenant.  The  plaintiff  declared 
granted,  bar-  on  a  Mil  of  saU,  by  which  the  defendant,  in  consideration  of 
foi'(r*'"a  n°e^  ^°®  hundred  and  seventy-five  dollars  granted,  bargained  and 
gro '  woman  sold  to  the  plaintiff,  "  ja  negro  woman  slave,  named  Sarah,  aged 
6^0.^  beS^^^  about  thirty  years,  being  of  sound  wind  and  hmb,  and  free 
sound  untid  from  all  discasc,''  to  have  and  to  hold,  &c.  And  the  defend- 
free  ^t  ^"^  *^^^>  ^V  ^^®  ^^^®  iustrumcnt,  covenanted  to  warrant  and  de- 
disease,"  it  was  fend  the  slave,  so  sold  to  the  plaintiff,  against  the  defendant 
we're  not* worS  ^^  ^  ^*®"'  porsous.  The  plaintiff  alleged  as  a  breach  of  the 
of  description,  Covenant,  that  the  slave  was  unsound,  and  affected  with  divers 
nltof  afec';  diseases,  to  wit,  fits,  &c. 

a.id  amounted  The  defendant,  after  craving  oyer  of  the  bill  of  sale,  demur- 
covenanr^'^o?  ^®^  *^  ^^^  plaintiff's  declaration.  The  joint  raised  on  the 
warranty,  as  to  demurrer  was,  that  the  bill  of  sale  did  not  contain  any  such 
oAhe  Xve  *"  ^^^^^^^9  ^  *<>  the  soundness  of  the  slave,  but  only  a  warranty 

as  to  the  title. 

Per  Curiam.    The  words  in  the  bill  of  sale,  "  being  of 

sound  wind  and  limb,  and  free  firom  all  disease,"  are  an  aver- 
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ment  of  a  fact,  and  import  an  agreement  to  that  effect.     The  new- YORK, 
words  were  not  used  as  a  mere  description  of  the  slave ;  they  October,  isis! 
amount  to  an  express,  not  an  implied,  covenant ;  to  a  warranty  ^^}^^^^^^^^^ 
of  the   soundness  of  the  slave.     The  plaintiff  is,  therefore,     Shipley. 
entitled  to  judgment. 

Judgment  for  the  plaintiff. 


In  the  matter  of  Morris"  Shipley  and  others 
against  The  Mechanics'  Bank, 

A  MOTION  was  made  for  a  mandamus,  to  be  directed  to  a  writ  of 
the  president,  directors  and  company  of  the  Mechanics^  Bank,  J^/^^ilf^^t  The 
commanding  them  to  permit  Morris  Shipley  and  others,  instance  of  B, 
assignees  of  Samtiel  Kip,  to  transfer  eight  shares  of  the  capital  d^„t**^j^cTo*" 
stock  of  the  bank  standing  on  the  books  of  the  company.  and '  company 

*It  appeared  from  the  affidavits  read,  that  Kip  hsjd  been  [*485] 
regularly  discharged  under  the  insolvent  act,  and  that  Shipley  ©f  an  incorpor- 
and  others  had  been  duly  appointed  the  assignees  of  all  his  ^Mdin"^'^" 
estate,  real  and  personal,  and  that  the  shares  in  question  were  ™*^ermit  ce™ 
inserted  in  the  inventory  of  his  estate  exhibited  by  the  insol-  J*^"  shares  m 
vent.  The  assignees  applied  to  the  company  to  be  permitted  gt^ck  stanSSng 
to  transfer  the  shares,  which  the  company  refused,  on  the  IS^^^th^^k 
ground  that  Kip  was  indebted  to  them,  in  the  sum  of  1,474  of  the  compa- 
dollars  and  60  cents,  for  money  lent,  &c.,  and  at  the  time,  j.«y,  to  be  trans- 
held  the  eight  shares  to  the  value  of  twenty-five  dollars  each,  tSiJLj  C'?hav- 

which  they  claimed  the  riffht  of  retaining  and  applying  towards  '^^S  become  in- 
*u     J   u*  J        J.     *i-         r  i^      °  rf  J     &  solvent        and 

paymg  the  debt  due  to  them  from  Ktp.  duly    assigned 

D.  B.  Ogden  and  I.  W.  J5racfceff,  in  support  of  the  motion,  ;"  *»»?  f^j^^f 

cited  1  Term  Rep.  396.  404.    3  Term  Rep.  651.  ^e*  shares.  If 

T  A.  Emmet,  contra,  cited  Kyd  on  Corporations,  309.  ■»•'•    but  'the 

Doug.  524.  fcis  ^  ordinary 

Per  Curiam.     The  applicants  have  an  adequate  remedy,  by  remedv,  by  a 
a  special  action  on  the  case,  to  recover  the  value  of  the  stock,  o^Se  case)*  to 
if  the  bank  have  unduly  refused  to  transfer  it.     There  is  no  recover  the  va- 
aeed  of  the  extraordinary  remedy  hy  mandamus,  in  so  ordi-  gt^^  **refused 
nary  a  case.     It  might  as  well  be  required  in  every  case  where  *<>  be  transferr- 
trover  would  lie.     It  is  not  a  matter  of  pubhc  concern,  as  in  the  ^  •  ^"^ 
case  of  public  records  and  documents :  and  there  cannot  be 
any  necessity,  or  even  a  desire  of  possessing  the  identical 
shares  in  question.     By  recovering  the  marked  value  of  them, 
at  the  time  of  the  demand,  they  can  be  replaced.     This  is  not 
the  case  of  a  specific  and  favorite  chattel,  to  which  there  might 
exist  the  pretium  affectionis.    The  case  of  The  King  v.  The 
Bank  of  England  (Doug.  524)  is  in  point,  and  this  remedy 
in  that  case  was  denied.  Motion  denied. 

(a)  The  People  v.  CoporcUion  of  Brooklyn,  1  Wend.  Rep.  318.     Udall  v.  Kemtey.  S 
Cow.  Rep.  690. 
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^^I^^^J^^^^-  *In  the   matter  op  Sharp  against  Joseph    Pei-i-, 
HiiTDE  Sarah    his    Wife,    asv    Daniel   Trembly,  ik 

Ti'BBs.  partition. 

In  proceed-      T.  A.  EMMET  presented  the  petition  of  Sharp ,  and  moved 

Hm  where 'an  ^^^^  Commissioners  be  appointed  to  make  partition,  fyc.     The 

in/ant  is  ioier-  affidavit  of  the  service  of  the  petition  and  notice,  stated  that 

g«aKiiwi*^*lS  copies  had  been  peisonallf  served  on  Joseph  Pell   and  on 

Tuem  must  be  Sarah  Pell,  SiS  the  ^^^tom^n^orj/ guardians  of  Dant^Z  Trembly, 

Se^court   mi^      MulUgan,  contra,  objected  to  the  sufficiency  of  the  service. 

dertbe  act.   It  He  Bsid  that  a  guardian  ad  litem  ought  to  have  been  appoint- 

itaTthcT^^ce  ®^'  ^^^  *^^  scf vice  made  on  such  guardian. 

aod     petition.      PtT  CWtom.     We  havc  frequently  decided,  in  relation  to 

ou^iiis'iS^lamCTk  ^^®  proceedings  in  partition,  where  an  infant  is  concerned,  that 

iary,  or  other  a  guardian  ad  litem  must  be  appointed  under  the  act.     It  is 

1?^'*^    S"*'"  not  sufficient  that  the  testamentary  or  other  general  guardian 

is  made  a  party.     The  infant  must,  therefore,  name  and  apply 

for  the  appointment  of  a  guardian  ad  litem,  in  this  case^  or 

the  court  will  appoint  a  guardian  for  him.  (a) 

(a)  See  3itMer  of  Btratton  and  others,  (1  Johiu.  Rep,  509.) 


HiNDE  against  Tubrs. 

Where  a  de-  A  MOTION  was  made,  in  behalf  of  the  defendant,  that 
tom^^  reccw-  ^^^  inquest  taken  in  this  cause  and  all  subsequent  proceed- 
ed short  notice  ings  therein,  b^  set  aside.  Issue  was  joined  in  the  cause  the 
dfd  notf  there^-  ^^^h  May  last,  and  on  the  same  day,  the  defendant's  attorney 
fore,  attend  the  received  a  notice  of  trial  for  the  Onondaga  circuit,  to  be  held 
fn^li  ^"'^was  ^^  the  31st  day  of  May,  being  less  than  fourteen  days'  notice, 
taken  against  to  which,  by  the  rules  of  the  court,  he  was  entitled.  Con- 
h^  deS,"^  o°f  sidering  the  notice  of  trial  as  insufficient,  the  defendant's  attor- 
which   the'  at-  ncy  did  not  attend  the  circuit,  and  the  plaintiff  took  an  inquest, 

[  *  487  ]  by  default,  in  the  cause.     The  affidavit  read  *also  stated,  as  | 

torney  was  not  an  excuse  for  not  applying  at  the  last  term  to  set  aside  the  ' 

u^w™^foo"iate  ^^^^^^t,  that  the  defendant's  attorney  did  not  know  of  the  i 

to  apply  at  the  plaintiff's  attorney  having  proceeded  to  the  trial  of  the  cause,  , 

asid  **ihe^*^ de-  ""^^^  ^^®  notice  he  had  given,  until  his  return  home  from  attend- 
faiit^;  it^  was  ing  the  Supreme  Court  in  Albany,  on  the  9th  August,  when  he  • 
notfce^^of  triaf  ^^""^  ^^^^  ^  ^^PX  ^^  ^he  bill  of  costs,  and  notice  of  taxation 
"hough  not  reff-  had  biBcn  serveu,  the  5th  August,  on  a  clerk  in  his  office,  in 
cient  tT^urth  ^^^^U  Volley,  wfeen,  on  account  of  the  distance,  it  was  too 
defendants  at-  late  to  apply  at  the  last  August  term.     There  was  no  affida- 

torney    on    tn-  yitS  of  merits. 

plaintiff's  %<>-      ^^^  Curiam.     The  defendant's  counsel  in  this  case  received 
ihat^*"f ''  ou^lit  ^^?'^  notice  of  trial,  and  that  was  suffident  to  put  him  on  in- 
tohave\p°pifed  quiry.     He  ought,  therefore,  to  have  applied  at  the  next  term, 
T    ^\  ^  which  was  in  August.    -The  motion  must  be  denied, 
inquest    '  was  Motion  denied. 

iakeu.(a) 

(a)  Thorp  v.  Fowler,  6  Cow,  Rep,  446. 
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NEW-YORK, 

Saltus  and  others  against  The  Commercial  In-  ^^^tober^^^ 
suRANCE  Company.  saltus 

V. 

THIS  was  an  action  on  a  policy  of  insurance  on  the  ship  ^°"*  ^^^'  ^• 
Hudson,  at  and  from  New-York  to  her  port  of  discharge,  not  \^  ^  ^^^^^ 
blockaded,  in  Europe,  and  at  and  from  thence  back  to  New-  on  a  policy  of 
York,  with  liberty  to  go  to  Goitevhurg  and  wait  for  orders.  ij|l^"of4ship* 
The  policy  contained  the  usual  clause,  ^^  that  if  the  above  vessel,  as  to  her  sea- 
upon  a  regular  survey ,  should  be  thereby  declared  unseawor-  an  6^part«'doc- 
thy,  by  reason  of  her  being  unsound  or  rotten,  or  incapable  of  ument  Tnd  not 
prosecuting  her  voyage,  on  account  of  her  being  uni^ound  or  ®j|^/°on  the 
rotten,  then  the  assurers  should  not  be  bound,"  (£c.  part';  of    the 

The  ship  having  performed  her  outward  voyage,  set  sail  from  ^Jjied^'for"^^' 
Riga,  with  a  cargo  of  hemp,  on  her  homeward  voyage,  the  9th  the  defendant/ 
October,  1810.      During  her  voyage,  she  experienced  very  gei^urb^^her 
tempestuous  weather,  in  the  north  sea,  and  sprung  a  leak,  and  voyage'"*^  puts 
still  experiencing  bad  weather  and  heavy  seas,  and  the  leak  in-  jfecessit^^'^aud 
creasing,  with  the  advice  of  his  officers  and  crew,  the  captain  is^epaired,  ^d 
bore  away  for  a  port,  and  on  the  12th  November  arrived  at  c^dT^n^^her 
Kinsale,  in  Ireland,  when  the  captain  made  a  protest,  and  had  voyage,  and  is 
the  ship  surveyed  *by  two  shipmasters  and  two  carpenters.    A       [  *  488  ] 
copy  of  the  survey  made  being  shown  to  the  captain,  who  was  [^sured^femu 
examined  as  a  witness,  he  said  he  was  present  when  the  survey  tied  to  recover 
was  made,  and  that  the  facts  stated  in  it  were  true.    The  ^^/j^J^J^l 
plaintiffs'  counsel  then  offered  to  read  the  copy  of  the  survey  repaJrl'^^^^and 
in  evidence,  which  was  objected  toby  the  defendants'  counsel,  |®°®c£se*iieni 
first,  because  it  was  a  copy  of  the  original  survey :  and,  sec-  f^^reonf  in"ad. 
ondly,  because  the  survey  could  not  be  read  in  evidence  in  ^J^^°"   *o   **>• 
chief,  without  its  being  proved  by  an  examination  of  the  sur-  ^  ^  ^^' 
veyors.     The  judge  overruled  the  objections,  and  the  copy  of 
the  survey,  dated  the  16lh  November,  1810,  was  read  in  evi- 
dence.    The  captain  testified  that  the  ship  was  repaired  at 
Kinsaie,  and  was  then  again  surveyed,  and  a  notarial  copy  of 
the  second  survey,  dated  24th  December,  1810,  was  offered  in 
evidence,  the  captain  having  testified  to  the  truth  of  the  facts 
contained  in  it ;  it  was  objected  to  on  the  same  grounds  as 
above  stated,  but  was  admitted  and  read  in  evidence.     The 
captain  further  stated,  that  he  sailed  from  Kinsale  homeward, 
the  28th  December,  and  on  the  1st  January,  1813,  encounter- 
ed a  very  heavy  gale  of  wind,  in  which  the  ship  received  a 
stroke  of  the  sea  which  injured  her  very  much,  in  consequence 
of  which  she  became  very  leaky,  and  high  winds,  &c.  continu- 
ing, on  consultation,  it  was  judged  necessary  again  to  make  a 
port  to  refit ;  that  he  met  a  frigate  and  privateer,  both  of  which 
advised  him  to  abandon  the  vessel ;  but  he  arrived  again  at 
Kinsale,  in  fourteen  days  afler  his  departure.     Two  surveys 
were  made  on  the  ship,  by  persons  appointed  by  the  master ; 
one  on  the  19th  January,  the  other  on  the  15th  April,  at 
which  the  captain  was  present ;  and  he  testified  to  the  truth 
of  the  facts  contained  in  the  original  surveys,  which  were  pro- 
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NEW-YORK,  duced  and  read  in  evidence,  though  objected  to  by  the  defend- 

October,  1813.  ^nts'  COUnScL 

^^"^i^^l^^^  The  captain  said,  that  the  repairs  of  the  ship  would  have 
7J-  r>^  ^^^*  more  than  2,500  pounds  Irish  sterling ;  that  he  could 
not  get  carpenters  who  would  repair  her  for  that  sum ;  that  to 
make  the  necessary  repairs,  it  would  have  been  necessary  to 
take  off  her  sheathing,  which  alone  would  have  cost  seven  hun- 
dred pounds  sterling.  The  ship  was  condemned  as  unfit  to  be 
repaired,  and  sokl  at  Kinsale.  Other  evidence  was  given  as  to 
the  seaworthiness  of  the  ship ;  and  the  judge  charged  the  jury 
that  the  surveys  did  not,  of  themselves,  form  a  defence,  under 
the  clause  in  the  policy  ;  and  he  left  the  question  of  seawor- 
thiness to  their  decision,  but  directed  them,  that  if  they  thought 

[*489]  the  vessel  seaworthy,  and  that  it  would  have  *cost,  after  the 
usual  deduction  of  one  third,  new  for  old,  more  than  a  moiety 
of  her  value  to  repair  her,  the  plaintiffs  would  be  entitled, to 
recover  for  a  total  loss ;  and  that  the  plaintiffs  were  also  enti- 
tled to  recover  a  partial  loss,  arising  from  the  repairs  put  on 
the  ship  at  Kinscdey  t<^ether  with  the  general  average  produced 
by  such  loss.  The  jury  found  a  verdict  for  the  plaintiffs,  for  a 
total  loss,  and  also  for  the  partial  loss  and  general  average. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial.  # 

Wells y  for  the  defendants,  contended,  1.  That  from  the  evi- 
dence, it  was  a  clear  case  of  unseaworthiness,  arising  from  the 
vessel's  being  unsound  and  rotten,  within  the  clause  of  the 
policy. 

2.  That  the  surveys  were  not  evidence  in  chief  on  the  part 
of  the  plaintiffs.     They  were  not  called  for  by  the  defendants. 

1 4   Johns.  In  Hqffy,  The  Marine  Insurance  Company y\  the  survey  was 
B^,  132.         regarded  only  as  a  necessary  part  of  the  preliminary  proofs. 

3.  That  the  plaintiffs  cannot  recover  both  for  a  j)ar^uiZ  and 
a  total  loss  on  the  same  policy  and  for  the  same  voyage.  The 
defendants  have  been  paid  a  premium  only  for  the  amount  sub- 
scribed ;  and  they  ought  not  to  be  held  to  pay  more  than  the 
sum  subscribed,  or  for  a  total  loss  ;  otherwise,  the  defendants 
would  be  made  liable  for  a  sum  for  which  they  have  received 
no  premium  or  consideration.  The  assurer  undertakes  to  in- 
demnify the  assured  no  farther  than  to  the  amount  of  the  sum 
subscribed  to  the  policy. 

HqSfman  and  Colden,  contra,  insisted,  that  the  defendants  ^ 

having  used  the  surveys  in  their  defence,  to  show  that  the  ves-  i 

sel  was  not  seaworthy,  the  plaintiffs  had  a  right  to  give  them  \ 

in  evidence.     By  the  decision  in  Hqff'  v.  The  Marine  Insur-  j 

ance  Company,  the  plaintiff  is  bound  to  produce  the  surveys,       '    j 
as  part  of  the  preliminary  proof;  and  he  is  equally  bound  to 
produce  them  at  the  trial.     In  NeUson  v.  The  Columbian  In- 
jA\^^^''  durance  CompanyX  Livingston,  J.  considered  it  as  evincive 
^^'  of  a  want  of  good  faith  on  the  part  of  the  assured,  t^at  no  sur- 

vey was  produced.  A  survey  is  a  paper  equally  important, 
and  as  much  entitled  to  credit,  and  to  be  received  with  the 
same  degree  of  proof,  as  many  other  commercial  documents 
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It  is  not  pretended  that  a  survey  ought,  of  itself,  to  be  evidence,  new- YORK, 
But  it  stands  on  the  same  footing  as  bills  of  lading,  invoices,  ^«^^^^f»^J8i3. 
bills  of  parcels,  bills  of  health,  (fecf     A  bill  of  parcels  with  a     Irsland 
receipt  to  it  has  been  received,  on  proof  of  the  vendor's  hand-        ^• 
writing,  as  sufficient  evidence  of  property.J  ''* 

*The  right  of  action  for  a  partial  loss  accrues  as  soon  as  the  j^  m*'*'s2 
loss  happens.  The  expense  of  repairs  is  for  the  benefit  of  the  Condy'sMarsfu 
insurer,  and  in  order  to  prevent  a  total  loss.  A  subsequent  ]^^^^  ***  "*^ 
total  loss  is  a  distinct  and  independent  ground  of  action.  If  t  2  Btra. 
the  plaintiiTs  cannot  recover  for  both,  they  are  not  indemnified.  ^^^' 

Per  Curiam.  The  survey  was  not  evidence  on  the  part  of  [  ^^  J 
the  plaintiffs,  unless  called  for  by  the  defendants.  It  is  alto- 
gether an  ex  parte  document.  (3  Johns,  CaseSy  46.^  But 
the  point  need  not  have  been  raised  in  this  case,  for  if  tne  sur- 
veys be  excluded,  there  was  no  evidence  of  a  want  of  seawor- 
thiness, and  on  the  question  of  seaworthiness,  as  the  testimony 
stands,  the  court  do  not  think  it  would  be  proper  to  interfere 
with  the  finding  of  the  jury. 

The  plaintiffs  were  likewise  entitled  to  recover  the  partial 
loss,  (in  addition  to  a  total  loss,)  arising  from  the  repairs  put 
on  the  vessel  at  Kinsak,  in  November  and  December,  1810. 
As  soon  as  these  repairs  were  made,  a  right  of  action  for  those 
damages  accrued ;  and  to  deny  to  the  plaintifis  a  right  to  re- 
cover them,  would  be  denying  them  an  indemnity.  They  were 
not  connected  with  the  subsequent  total  loss.  They  were  a 
previous  distinct  loss.  It  was,  at .  the  time,  a  reparation  in 
which  the  interest  of  the  insurers  was.  concerned,  and  as  much 
for  their  benefit  as  for  that  of  the  assured.  The  motion  on  the 
part  of  the  defendants  to  set  aside  the  verdict  is  denied. 

Motion  denied. 


Ireland  and  another  against  Kip, 

THIS  was  an  action  of  assumpsit  brought  against  the  de-  Putting  a  no 
fendant  as  endorsor  of  a  promissory  note,  dated  the  22d  April,  '*"  menf  ^of°"a 
1811,  made  by  Samuel  Kip  for  six  hundred  dollars,  payable  to  note  m  the  post- 
the  defendant  or  order,  thirty  days  after  date.  The  cause  was  ^^^  "directed 
tried  at  the  New-  York  sittings,  in  November  last,  before  Mr.  tn  tW  endorsor 
Justice  Spencer.  To  prove  a  notice  to  the  defendant  of  the  **j^^^'  of^resi^ 
non-payment  of  the  note,  the  plaintiff  called  the  clerk  of  a  no-  Sence  was  at 
tary,  who  stated  that  on  the  *25th  May  last,  he  called  several  [  *  491  ] 
times  at  the  store  of  the  maker  of  the  note,  to  demand  pay-  ^^  ^>  J 
ment,  but  found  it  shut  up,  and  no  person  there  to  pay  the  half  from  the 
note ;  that  the  Monday  following,  being  the  27th  May,  he  sent  S^JJ]n®he '^tt"^ 
a  written  notice,  in  the  usual  form,  to  the  post-office  in  the  city  is  no?  sufficient 
o{ New-York,  directed  to  the  defendant,  mentioning  that  the  ^°^^^^®  ^^^ 
note  had  not  been  paid.  No  other  notice  of  non-payment  was  peciaiiy '  when 
given  to  the  defendant.  The  witness  knew  that  the  defendant,  Jj^^  'aldT'^not 
at  that  time,  lived  at  a  place  called  Kip^s  Bay,  on  New- York  "diver  letten 
island,  and  within  three  and  a  half  miles  of  the  old  city-hall  in  ^^J^J^e^'Ta*' 
Wall-street.     It  was  the  practice  of  the  notary  to  put  notices  of  the\n'2ionh 
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NEW-YORK,  of  non-payment  of  notes  into  the  post-office,  when  the  endorl 
October,  J813.  ^^^  resided  out  on  the  island  as  far  as  the  three  mile  stone. 

The  defendant's  counsel  moved  for  a  nonsuit,  oh  the  ground 
that  the  plaintiff  had  not  proved  a  sufficient  notice  of  tiS  non- 
payment of  the  note ;  but  the  judge  overruled  the  motion. 
&rt  residence  The  defendant  then  called  the  notary  of  the  M^chant^ 
was  kaowB  to  Bank,  who  testified  that  it  was  his  practice  always  to  give  no- 
*  Where'  the  ^icc  to  jendorsors j  who  were  to  be  found  within  the  city,  how- 
party  resides  in  ever  distant  from  the  city-hall,  by  leaving  the  same  at  their 
w*  townt  ^*he  places  of  residence  in  the  usual  way  ;  and  that  he  had  delivered 
Botice  must  be  such  noticcs  to  pcrsons  residing  at  Kip^s  Bay,  and  among  oth- 
IS\***°at'  h*is  ^^^}  ^^  ^h^  defendant,  whose  place  of  residence  was  well  known, 
dwelling-house.  The  witucss,  ou  his  cross-examinatiou,  said  he  knew  of  no 
^*^  usage  or  custom  of  the  city  of  New^York^  as  to  giving  notice 

to  endorsers.  J.  Gelston,  a  witness,  stated  that  he  was  a 
neighbor  of  the  defendant,  whose  residence  at  Kip^s  Bay  was 
permanent  and  notorious  ;  that  the  kUer-carriers  of  the  post-* 
office  did  not  carry  letters  to  persons  residing  at  Kip^s  Bay; 
and  that  letters  left  at  the  post-office  for  persons  residing  there 
would  not  reach  them,  unless  cdled  for  at  the  post-office. 

The  plaintiffs'  counsel  offered  to  prove  that  the  maker  of  the 
note,  at  the  time  it  became  due,  was  a  merchant,  and  was  in- 
solvent, and  had  assigned  property  to  the  defendant  to  secure 
him  as  endorser.  This  evidence  was  objected  to,  but  admitted 
by  the  judge.  Several  witnesses  were  then  examined  as  to'the 
solvency  of  the  maker  of  the  note. 

The  notary  with  whmn  the  note  was  left,  and  who  was  the 
notary  of  the  Manhattan  Bank,  also  stated  that  it  was  his 
practice  to  deliver  notices  to  endorsee's  of  non-payment,  at  their 
places  of  residence,  if  within  the  compact  part  of  the  city ;  but 
if  they  resided  beyond  the  compact  part  of  the  city,  he  caused 
[  *  492  ]  such  notices  *to  be  put  in  the  post-office  ;  that  he  did  not 
know,  at  the  time^  where  the  defendant  lived,  but  if  he  had 
known,  he  did  not  think  he  should  have  given  a  personal  notice 
to  him,  unless  specially  directed  to  do  so.  When  endorsers 
resided  at  Greenwich^  which  is  about  two  and  a  half  miles  from 
the  city-hall,  and  their  names  were  entered  in  the  city  directo- 
ry, it  was  his  practice  to  give  them  personal  notice. 

Another  notary  testified  that  he  always  compered  it  as  his 
duty  to  give  personal  notice,  or  at  their  places  of  residence,  to 
endorsers  who  resided  in  any  part  of  the  city,  whether  within 
or  without  the  compact  parts  thereof,  (a) 

The  jndge  directed  the  jury  to  find  a  verdict  for  the  plaio- 
tiff,  stating  that  he  did  so,  with  a  view  to  have  the  points  of 
law  raised  decided  by  the  court,  meaning  to  give  no  decided 
opinion  upon  them.  The  jury  accordingly  found  a  verdict  for 
the  plaintiff. 

(a)  The  limits  of  the  city  of  New -York  include  Mdnkattan  Island  j  and  are  coextennve 
with  the  cotm^;  the  islaad  is  about  fourteen  and  a  half  miles  in  ieagtb,  and  from  one 
tod  a  half  to  two  miles  in  width.  The  compact  parts  of  the  city  do  not  extend  more 
than  two  miles. 

(Jb)  Vide  Ireland  v.  Kip,  11  Johns,  Rep,  231.    Smedes  v.  Utica  Bank,  20  JokM,  lUp* 
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S,  Jones,  jun.  for  the  defendant,  contended  that  the  notice  in  NfiW-YO»K, 
this  case  ought  to  have  been  left  at  the  defendant's  house  or  Qcto^r,j^8l3. 
place  of  residence.     The  rule  as  to  notice  is  to  be  found  in  all 
the  books  which  treat  of  the  subject  of  bills  and  notes.     The 
only  exception  is  where  the  party  resides  in  another  town  or 
city,  in  which  case,  it  seems,  that  a  notice  put  into  the  post- 
office  will  be  sufficient.!     The  endorsor,  when  he  puts  his  name      t  2  //.  Bl, 
on  the  paper,  does  it  under  the  implied  claim  of  the  benefit  of  ^^• 
the  existing  rules  of  law  on  the  subject.     There  is  no  such 
rule  as  that  stated  by  the  notary  who  gave  the  pretended  notice 
in  this  case.     The  law  knows  no  distinction  between  one  part 
of  a  city  or  town  and  another  part.     Again,  a  notice  put  in  the 
post-office  could  not  reach  the  defendant,  as  the  letter-carriers 
do  not  carry  letters  to  Kip^s  Bay,  where  the  defendant  resided. 
The  letter,  at  least,  ought  to  have  been  directed  to  him  at  Kip^s 
Bay,  and  not  generally,  at  New-  York.     The  post-office  is  only 
one  of  the  means  of  transmitting  a  notice.     It  is  allowed  when 
the  party's  place  of  residence  is  unknown ;  but  here  the  clerk 
of  the  notary  knew  that  the  defendant  resided  at  Kip^s  Bay. 

As  to  the  question  of  the  insolvency  of  the  maker,  he  said 
the  excuse  was  applicable  only  in  cases  of  bills  of  exchange. 
(He  was  stopped  by  the  court.) 

^Baldwin,  contra,  insisted  that  it  was  unreasonable  to  require  [  *  493  ] 
notice  to  be  sent  to  the  farthest  limits  of  the  city  of  New-York, 
which  were  coextensive  with  the  county,  and  included  all  the 
islands  in  the  harbor ;  he  admitted  the  general  rule  to  be  that 
where  the  parties  reside  in  the  same  place,  the  notice  must  be 
personal,  or  left  at  the  party's  residence.  But  what  is  meant 
hy  place!  Does  it  mean  a  certain  collection  of  houses  on  a 
particular  spot,  or  does  it  comprise  the  whole  jurisdictional 
limits  of  a  city  or  town  ?  If  the  defendant  had  lived  just  across 
the  Hudson,  in  Jersey,  or  across  the  east  river,  at  Brooklyn, 
which  are  within  two  miles  of  the  city-hall,  it  is  admitted  that 
a  notice  through  the  post-office  would  have  been  sufficient 
The  village  of  Harlaem  is  within  the  jurisdiction  of  the  city  of 
New-  York,  yet,  in  common  parlance,  it  is  not  called  or  under- 
stood to  be  part  of  the  city  of  New-  York.  Many  cases  might 
be  put  to  show  the  great  inconvenience  of  the  rule  contended 
for  by  the  defendant's  counsel.  Rules  in  regard  to  commer- 
cial transactions  should  be  equitable  and  reasonable,  and  found- 
ed in  general  convenience.. 

The  evidence,  as  to  the  insolvency  of  the  maker,  was  proper 
and  sufficient ;  it  went  to  show  that  the  defendant  had  not 
sustained  any  injury  from  want  of  notice.  The  reason  of  the 
rule  on  this  subject  applies  equally  to  endorsers  of  promissory 
notes,  as  to  the  drawer  or  endorsor  of  bills  of  exchange. 

Per  Curiam.  Putting  the  notice  in  the  post-office  in  the 
city  of  New- York  was  not  sufficient  in  this  case.  There  was 
no  post-office  at  Kip^s  Bay,  where  the  defendant  resided,  and 
the  penny-post  or  letter-carrier  does  not  deliver  letters  at  that 
distance.     The  holder  of  the  note  was  bound  to  give  personal 
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NEW- YORK,  notice,  or  to  see  that  the  notice  reached  the  dwelling-house  of 
^^j^^^f^^  the  defendant,  the  place  of  whose  residence  must  have  been 
Irblahd      known  to  him. 

▼•  We  are  of  opinion  that  a  new  trial  ought  to  be  awarded  with 

costs  to  abide  the  event  of  the  suit,  (a) 

New  trial  granted. 

(a)  Vide  Cuyler  y,  NeUis,  4  WendeWs  Rep,  398. 
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John  Fisher  and  others,  Appellants, 

dgainst 

Joseph  C.  Fields,  Respondent. 

THIS  cause  came  before  the  court,  on  an  appeal  from  a  o,^  soWiet 
decree  of  the  Court  of  Chancery.  'fortune olfu^ 

The  appellants  filed  their  bill  in  the  court  below,  which  sta-  Vrnted  states 
ted,  that  letters  patent  were  granted  to  Benjamin  Griffen,  a  re™oTitiiSar^* 
soldier,  *in  the  second  New-  York  regiment  in  the  revolutionary  r  *  496  ] 
war,  for  lot  No.  fifty-one  in  the  township  of  Aurelius.  On  the  war,  received  a 
24th  of  March,  1784,  Griffen,  for  a  valuable  consideration,  sold  ^^^^^^  ^^ 
his  right  to  lands,  for  military  services,  to  John  Birch,  and  was  entiUed  to 
made  an  assignment  thereof  on  the  back  of  the  discharge  given  ^der^'i^^acts 
to  hinrby^the  commander-in-chief.  On  the  1st  of  February,  of  the  legisia- 
1792,  Birch  sold  and  assigned  the  right  to  Bartholomew  Fisher,  slJJte.  in  iforST 
for  himself,  and  his  brothers,  John  and  George  Fisher.  Under  i784*  he  soiJ 
the  acts  of  the  8th  of  January,  1793,  and  the  27th  of  March,  ^  whim  he  ^' 
1794,  the  assignments  were  deposited  and  registered,  on  the  livcred  his  dis- 
1st  of  September,  1794,  according  to  law.  About  the  month  ^^^^Icl^'was  th2 
of  July,  1792,  the  Fishers  sued  out  a  patent  for  the  lot  to  following  cer- 
Griffen,  which  was  minuted  in  the  oflSce  of  the  secretary  of  bb'^^halid^^Md 
state.  On  the  23d  of  December,  1793,  Bartholomew  Fisher  seal:  "This is 
conveyed  his  third  part  of  the  lot  to  James  Saidler,  James  JR./  ISeb^aicThlro- 
Smith,  and  Robert  Pettit ;  and  they,  on  the  31st  of  December,  of,  i.  b,,  is  en- 
1794,  conveyed  the  same  to  John  Fisher,  one  of  the  appel-  {andlthafiCR 
lants.  George  Fisher  died  intestate,  on  the  17th  of  February,  o.)  Ln  entided 
1797,  leaving  his  son  John,  and  two  daughters,  to  wit,  Maria,  ^^g^^^^,^" 
the  wife  of  reter  Clark,  one  of  the  appellants,  and  Eleanor,  tinem,  for  my 
the  wife  of  James  B.  Clark,  his  heirs  at  law.  On  a  division  of  ^^{^[j^^  ^.^* 
the  real  estate  among  those  heirs,  the  28th  of  June,  1800,  the  ed  In  'my  dis^ 
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IN  ERROR,  lot  in  question  fell  to  the  share  of  Maria  Clark,  to  whom  her 
ALBANY     brother  and  sister  executed  a  release. 

Biarch,  i8ii.        Understanding  that  the  respondent  pretended  to  have  a  title 

^^^T"^^""^^  to  the  lot,  the  appellants,  about  the  year  1797,  put  in  a  claim 

^^v.^^      to  it,  before  the  Onondaga  commissioners,  who  advertised  the 

Fields.      same  for  hearing  on  the  5th  o{  June,  1798,  and  on  the  26th  of 

„  February,  1799,  awarded  the  lot  to  the  respondent,  in  trust 

w  "proved  that  for  the  appellants.     The  respondent  produced  before  the  com- 

B.  paid  to  G,,  missiooers  a  conveyance  from  Beiyamin  Grigkn,  of  Freder- 

doiiare,  in™  con-  tckstoum,  foT  the  lot  in  qucstion,  dated  the  15th  of  March, 

sideration    of  1794,  purporting  to  havc  been  given  for  the  consideration  of 

a/d  that*"such  two  hundred  and  fifty  dollars ;  but  the  commissioners,  consid- 

was  the  usual  eriug  this  deed  to  have  been  a  fraud  on  the  appellants,  were 

S^er^  r?ghts^*at  of  Opinion  that  the  respondent  took  the  lot  subject  to  the  rights 

that  lime.   Af-  of  the  appellants. 

iM^ihe  Der"  The  bill  further  stated,  that  the  defendant  had  commenced 
sous'  to  whom  suits  at  law  against  the  tenants  of  the  appellants,*  in  order  to 
t^!e  H^hTloTc-  t"''^  them  out  of  possession  ;  and  they  prayed,  1.  That  the  re- 
quired, sued  out  spondent  might  be  directed  to  convey  the  premises  to  them  |  2. 
Toi^f^^iand'to  ^or  an  injunction  to  restrain  the  respondent  from  proceeding 
which  G.  was  further  at  law  ;  and  3.  For  general  relief. 
[  *  497  ]  *The  answer  of  the  respondent  admitted  the  issuing  of  the 

entitled,  and  patent  to  Qriffen,  but  denied  that  he  knew  or  believed  that 
dticUon^of  Ihe  <^riffen  had  sold  to  Birch,  and  ^ated  that  he  was  ignorant  of 
statute,  was  is-  the  transfer  to  Fisher,  the  issuing  out  of  the  patent  to  the 
nan?e  of  %!  Fishcrs,  the  conveyance  to  Saidler  and  others,  the  death  of 
F.,  with  know]-  J?.  FishsT,  and  the  subsequent  di-vision  among  the  heirs,  &c. 
^rllsfer^^o  J?.^  "^^  admitted  the  proceedings  before  the  Onondaga  comrnxs- 
some  years  af-  sioners,  but  avfirred  that  he  had  dissented  from  their  award ; 
chased^the  £nd  ^^^^  ^^  produced  his  deed  before  the  commissioners,  and  in- 
of  G.,  and  took  sistcd  that  he  was  a  bona  fide  parchaser  without  notice  ;  he 
veyllee '  fr^  admitted  that  the  consideration  paid  by  him  to  Griffen  did  not 
«m,in  1794,  for  amouut  to  the  sum  expressed  in  the  deed,  but  averred  thatt  be- 

iion  ofTml^-  *^^®  ^^  ^^^^  ^  ^^^  d^^d  ^"<*  ^^'''  ^^  P»i<*  ^^^"^^  fifty  pounds 
lars,  and  wt  to  Griffen,  as  a  consideration  for  the  lot,  but  how  much  more 

ment'*^*affatnst  ^^^^  ^^y  pounds,  or  ou  what  particular  days  the  payments 
the  persons  Were  made,  he  could  not  recollect ;  that  ten  or  fifteen  pounds 
^.(a)"^  ""^®''  were  paid  in  merchandise,  twelve  pounds  in  a  cow  and  calf, 
it  was  held,  and  tlie  residue  in  money ;  but  he  did  not  offer  to  pay  any  fur- 
f^\wt'u^e  ^^^^  ^"™  }^  Oriffen.  He  also  admitted  that  he  had  hrou^ 
patent,  o?had  fivc  suits  iR  ejectflftent  agfiinst  tte  tenants,  which  be  intended. 

bU^cl^nf?"and  ^^  P^OSeCUte.. 

that  the  certifi-  John  Sandfopd,  a  witness,  deposed,  that  in  the  year  1784, 
cate  en^^o'sed  he  was  present  when  Benjamin  Griffen,  the  soldier,  sold  his 
cbarge,  being  right  to  John  Birch,  for  the  sum  of  fifteen  or  sixteen  dollars, 
S  hi?e  mtBbie  ^*"®^  Birch  paid  Griffen,  awd  which  was  the-  usual  price  for 
rnterest^'^trans^  soldiers'  rights  at  that  tiraie ;  and  thait  it  was  usual,  on  sueh- 
[merest**"^ and  ^^^^^  ^^^  ^^^  soldier  to  deliver  his  discharge  to  the  purchaser. 
vfaa  sufficient,  The  wituess  proved  the  following  instrument,  to  which  he- 
P?sa*^*'wiifoit  ^^  a  subscribing  witness :  ''This  is  to  certify,  that  the  bearer 

i^riteS.^    or       (^)  V^*^*  Jackson.  V.  Mun^ord,  9  C<m.  Rep.  2^4.     Ex  parU,  Holmes,  5  JOrid.  4S6, 

400 


OF  THE  STATE  OF  NEW-YORK.  497 

hereof,  John  Birch^  is  entitled  to  all  the  lands  that  I,  Benjor  *m  error, 
imn  Griffin,  am  entitled  to,  either  from  the  state  or  continent,     albany 
for  my  services  as  a  soldier,  certified  in  niy  discharge.     24th    March,  I812. 
of  March,  1784.     Benjamin  Grjffen.''     (Sealed.)     On  the  ^'"'^r^'''^*^ 
certificate  qIso  was  certified  an  oath  taken  by  Griffen,  before  a        '*v.^* 
magistrate  of  the  city  of  New-  York,  on  the  same  day,  that  he      Fielm. 
had  not  sold  or  otherwise  disposed  of  the  lands  he  was  entitled        .^     . 
to  from  the  state  or  congress.  expressed     ir 

Gryfen,  who  was  produced  as  a  witness,  deposed,  that  he  J*^e  instrument 
served  as  a  soldier  in  the  army  of  the  United  States,  asd  resi-  a*  "Xcianition 
ded  in  Dutchess  county;  that  in  1785  he  was  in  Neto-York,  of"  *™stj  ?n^ 
in  company  with  several  of  his  fellow-soldiers,  among  whom  au^ihoru"  toA* 
was  Sandford  and  Birch,  who  appeared  to  be  partners  in  the  to  procure  a  pa- 
business  of  speculating  in  soldiers'  rights  to  military  lands.  The  ^me,"  had^iUS 
witness  had  been  drinking  freely,  when  Sandford  asked  him,  ib©  luAuxe  di- 
if  he  would  sell  *his  discharge,  which  he  agreed  to  do  for  two  [  *498  ] 
or  three  guineas.  He  did  not  recollect  what  followed,  being  f*^^'*®'!  >f  *°  ^ 
intoxicated  at  the  time  ;  but  the  next  morning  he  asked  Birch  ual^TeofihesoN 
for  tlie  money,  who  said  that  he  had  paid  him,  and  the  witness  <^jen  and  that 
had  laid  it  all  out  in  liquor.  He  did  not  know  that  by  selling  fen^t'  g.  1^00^1 
his  discharge  he  had  parted  with  his  right  to  the  military  lands.  ^  »  trustee  lo 
Five  or  six  years  after  the  above  transaction.  Fields  sent  for  equitable  fnter! 
him  and  asked  him  if  he  had  ever  sold  his  military  lands ;  the  est ;  especially, 
witness  answered  that  he  had  sold  his  discharge  to  a  man  in  rhVethoMpW/ 
New-  York,  but  did  not  know  that  he  had  sold  his  lands.  I^ields  1790,  provided 
asked  the  witness  if  he  would  take  sixty  pounds  fyr  his  lands ;  g^iis  and  dlspo^ 
the  witness  replied  that  he  would  not  take  less;  but  it  was  siiions  of  the 
finally  agreed  that  the  witness  should  have  sixty  pounds.  At  io?du^rrshou^5 
the  time  of  the  conveyance  no  money  was  paid,  but  Fields  gave  be  valid,  and 
up  a  note  which  he  had  against  the  witness  for  seven  pounds  ingrrS?ispec- 
cne  shilling,  and  the  witness  received  firom  him  a  cow  valued  ti?e  effect, 
at  twelve  pounds,  and  afterwards  received  some  money;  the  ^fo  have  vest- 
whole  amount  received  by  the  witness  towards  the  considera-  ed  the  land  in 
tion  was  about  sixty  pounds.  '^^  hr'hCir?, 

Another  witness  deposed,  that  in  the  latter  part  of  1793,  or  from  the  i7ih 
1794,  Fields  told  him  that  he  had  bought  Griffen's  right,  and  ^No^aSar 
had  a  good  title  for  it ;  that  Fisher  had  nothing  more  to  show  form  of  words 
for  his  title  than  a  mere  receipt,  or  a  few  Unes  written  on  the  Ifreat?"a*tfust^ 
back  of  GriffeiCs  discharge,  which  was  no  deed,  and  would  the  intent  only 
not  hold  good  in  tew.  FveUs  said  "  he  had  paid  Griffefa  a  sum  by  "fouru*''*of 
on  a  venture,  and  that  if  he  recovered  the  land,  be  was  to  pay  equity. 

him  more  ''  ^  trustee,  or 

Uiiii  uiure.  ^      .         nis  .  X     r         cestuy  que  trust. 

Another  wito^s  deposed,  that  nfteen  or  sixteen  years  before  win  take  a  fee, 
his  examination,  Fields  told  him  he  bad  bought  Griffen's  milir  i'^^^""^  J^!^^ 
tary  lands.  The  witness  remarked  that  he  did  not  believe  that  when  a  less  es- 
Fields  would  ever  get  them,  as  the  witness  had  once  applied  }fsfy7he"o'bject 
to  Gr\ffen  to  purchase  them,  and  from  his  representations  it  of  the  trust. 
appeared  he  had  parted  with  his  right  to  Fisher,  and  that  the  ^tatltll'^^Z 
witness  knew  the  Fishers  were  in  the  practice  of  buying  sol-  before  the  sta- 
diers'  lands,  and  he  did  not  believe  they  would  buy  Green's  J^^^  ^^i„te?est 
discharge  and  wages,  and  nothing  more ;  and  that  wd  believdd  resting  in  equi. 
Fields  would  have  trouble.     Fields  answered,  that  Griffen  had  ^y.^^f    "^^ 
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IN  ERROR,  declared  that  he  had  not  sold  any  thing  but  his  discharge  and 
ALBANY,     wages,  which  was  not  selling  his  lands,  and  that  FisJier  had 
March,  1812.    never  paid  any  thing  for  the  lands.     The  Fishers  were  part- 
^^^^^^^^^  ners  in  the  purchase  of  lands. 

V.  Ephraim  Marvin  deposed,  that  he  was  present,  in  1794, 

Fields.  when  Griffen  executed  the  deed  to  Fields,  and  was  a  witness 
the  same  rules  ^^  '**  Fields  asked  Griffen,  at  the  time,  if  he  had  ever  sold 
apply  lo  trusu,  his  right  to  lands,  and  Griffen  answered  he  had  not,  but  that 
[  *  499  ]  he  had  signed  a  *paper  respecting  it  to  some  other  person,  whom 
wcre*fonner^  ^^  ^*^  ^^^  name.  The  discharge  was  not  asked  for,  or  pro- 
applied  to  «*«.  duced.  Some  money  and  goods  were  delivered  to  GHffen,  at 
5*\K-^™e™  the  time,  but  how  much  the  witness  could  not  recollect,  nor 

or  uie  persous       it*  /*    i       i        i 

lo  whom    he  Whether  it  was  on  account  of  the  lands. 

wereemfilSrfo      ^^  ^'^^  ^^^^  proved,  that  in  1800,  or  1801,  Griffen  confessed 

a  decree  for  an  that  he  had  sold  his  discharge,  or  pay  and  military  lands,  to 

adequate  legal  Birch,  foT  a  Small  sum  of  money,  and  that  he  had  delivered 

from  V.-*^*and  the   discharge   to   Birch ;   and    Griffen,   afterwards,  in   the 

^'^ftt)m*^"''°ro-  P^'^s^"^^  ^f  ^^^  witness,  acknowledged   the  conveyance  to 

ceediHgat  law,  Birch,     Griffen  said,  that  supposing  the  conveyance  to  Birch 

on    \he   deed  jjq^  ^q  ^e  good,  he  had  sold  his  chance  of  getting  the  lands  to 

set  it  up  against  Fields,  who  had  given  him  a  heifer,  and  was  to  pay  him  a 

or*hb*"ass^^'-  P^^^  ^^^'  ^^  money  in  case  he  could  get  the  land  ;  but  that  as 

M.  **  "*'^"  Fields  had  neglected  to  pay  him,  he  had  made  a  conveyance 

to  Wallace,  and  that  Wallace  having  refused  to  pay  him,  he 

intended  to  appear  before  the  commissioners  and  claim  the 

land  himself. 

James  Knapp  deposed,  that  in  the  autumn  of  1794,  Fields 
told  him  that  he  had,  a  short  time  before,  purchased  of  Griffen 
his  military  lands,  and  was  to  pay  a  small  part  of  the  conside- 
ration money  at  all  events ;  and  if  the  lot  was  recovered  he 
was  to  pay  the  residue.  Fields  said  Griffen  informed  him,  at 
the  time,  that  he  had  given  his  discharge  to  John  and  JBar- 
tholomeiv  Fisher,  to  obtain  the  patent  for  him,  and  that  he 
had  sold  them  his  pay,  but  not  his  land.  Fields  expressed  his 
fears  and  suspicions  that  Griffen  had  sold  to  some  one  else, 
and  asked  if  such  sale  would  be  good,  and  hold  the  land,  if  no 
deed  had  been  executed. 

The  instrument  from  Griffen  to  Birch  was  acknowledged  on 
the  15th  of  February,  1802,  before  a  master  in  chancery,  who 
certified  that  a  person  well  known  to  him,  appeared  and  made 
oath  that  he  knew  Griffen,  &c.,  who  had  signed  the  within 
certificate,  and  that  he  was  the  identical  person,  &c.,  and 
Griffen  then  acknowledged  that  he  had  executed  the  certifi- 
cate for  the  purposes  therein  mentioned,  &c.  On  this  proof, 
the  instrument  was  entered  for  record,  on  the  18th  Februaryy 
1802,  with  the  clerk. 

The  other  proofs  and  exhibits  in  the  cause  deduced  the  title 
to  ^he  lot  in  question,  to  the  appellants,  but  it  is  deemed  un- 
necessary to  state  them. 

The  cause  was  brought  to  a  hearing  in  the  court  below; 
[•500]       and  *on  the  8th  o(  May,  1809,  the  chancellor  pronounced 
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his  decree,  that  the  bill  of  the  appellants  be  dismissed  with   in  error. 

costs.  ALBANY, 

The  reasons  for  the  decree  were  thus  assigned  by  March,  I812. 

The  Chancellor.     The  controversy  in  this  case  arose  on  ^^"^^^^^^'^^ 
the  validity  of  the  certificate  endorsed  on  the  discharge  of  JBen-  v. 

jamin  Griffen  to  John  Birch,  as  a  conveyance  of  the  right  of      Fields. 
the  former  to  certain  lands,  to  which  he  had  become  entitled 
for  his  services  in  the  revolutionary  war. 

The  deduction  of  the  legal  rights  under  that  certificate,  to 
the  appellants,  if  it  was  valid,  was  not  questioned. 

But  on  the  part  of  the  respondent,  it  was  insisted, 

1st.  That  the  certificate  was  a  nullity  as  a  conveyance,  no 
consideration  being  expressed  in  it. 

2dly.  That  as  a  contract,  it  was  void  by  the  statute  of 
frauds. 

The  act  of  the  11th  May,  1784,t  directed  letters  patent  to  J^',   ^f 
issue  to  the  persons   entitled,  to   be  located  in  the  manner  \^'  ^or^,^ 
therein  prescribed ;  thus  vesting  the  right  of  location   in  the  '««/'« ed. 
persons  for  whose  services  the  bounty  had  been  provided,  or 
those  entitled  to  their  interests ;  but  requiring  a  combination 
of  the  acts  of  the  party,  the  surveyor-general,  and  the  board 
of  commissioners  of  the  land-ofiSce,  to  attach  their  equitable 
•  floating  interest  in  its  locality  to  a  particular  parcel  of  land. 
The  letters  patent  were  by  that  act  to  be  granted  to  the  per- 
sons whose  services  they  were  intended  to  remunerate; J  but,     XLam*     of 
mtermediate  the  origin  of  such  right,  and  obtaining  those  let-  2.  p!'46a  iowI» 
ters  patent,  none   other  than  such  floating  interest  existed,  oind    Varuk'i 
It,  however,  related  to  land,  and  every  agreement  or  assign-  ®^' 
ment  respecting  it  must  be   tested  by  the  legal  principles 
applying  to  land. 

The  tenth  section  of  the  act  for  the  prevention  of  frauds,«5»     5  Xatc*    of 
which  is  of  an  import  similar  to  the   ninth   section  of  the  ^^^''^^'^'335, 
29th  Car,  II.  c.  3,  enacts,  that  no  leases,  estates,  or  interests,  dreerUeaf*s  cd. 
either  of  freehold  or  terms  of  years,  or  any  uncertain  interest, 
of,  in,  or  out  of  any  messuages,  manors,  lands,  tenements,  or 
hereditaments,  shall  at  any  time  thereafter  be  assigned,  grant- 
ed, or  surrendered,  unless  it  be  by  deed  or  note,  in  writing, 
sighed  by  the  party  so  assigning,  surrendering  or  granting  the 
same. 

The  eleventh  section  of  the  same  act  corresponds  with  the 
fourth  section  of  the  third  chapter  of  the  English  statute,, 
which  enacts,  that  no  action  shall  be  brought,  &c.,  under  any 
contract  or  sale  of  lands,  tenements  or  hereditaments,  or  any 
interest  in  or  concerning  them,  *unless  the  agreement,  upon  [*501]  ^ 
which  such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof  shall  be  in  writing,  and  signed  by  the  party  charg- 
ed therewith. 

The  endorsement  on  the  discharge  merely  certifies  that 
John  Birch  is  entitled  to  all  the  lands  which  Benjamin  Orif- 
fen  is  entitled  to,  either  firom  the  state  or  the  continent. 

No  consideration  is  expressed,  and  no  words  legally  compe- 
tent to  convey  have  been  made  use  of.     If  the  intent  was 
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clearly  to  be  inferred,  the  formal  granting  words  might  be  sup- 
plied ;  but  the  effect  of  the  want  of  consideration  is  not  so 
easily  surmounted. 

This  certificate,  in  its  terms,  is  neither  a  contract  nor  a 
grant ;  it  is  not  a  note  of  a  contract,  for  it  does  not  specify 
the  stipulations  on  either  side.  If  it  operated  as  a  grant,  it 
could  only  be  for  the  life  of  the  grantee,  as  there  are  no  words 
indicating  an  intent  of  disposing  of  the  inheritance ;  and 
there  are  no  circumstances  disclosed  from  which  that  intent 
can  be  collected  ;  for  the  word  "  entitled"  is  perfectly  vague 
and  indefinite,  and  equally  susceptible  of  being  applied  to  an 
estate  indefinitely  as  to  duration,  whether  for  years,  for  life,  or 
in  fee. 

The  construction  of  the  fourth  section  of  the  English  stat- 
ute has  been  given  in  the  case  of  Wain  v.  fVarlters,f  that  the 
consideration  is  part  of  the  agreement,  and  the  whole  agree- 
ment must  be  set  forth. 

The  doctrine  of  nudum  pactum  is  there  said  not  to  be 
altered  by  the  statute,  for  it  did  not  mean  to  enforce  any  pro- 
mise not  valid  before.  The  consideration  might  be  illegal,  or 
the  promise  might  have  been  made  on  a  condition  precedent. 
The  statute  requires  the  agreement  to  be  in  writing,  but  here 
there  is  no  consideration,  which  must  be  part  of  t{ie  agreement, 
to  Support  it. 

The  solidity  of  this  reasoning  has  since  been  admitted,  and 
enforced,  and  distinguished  from  the  seventeenth  section  of  the 
statute.J 

The  same  doctrine  has  been  adopted  by  the  Supreme  Court 
of  this  state,«§>  and  the  exposition  of  the  statute  must  be 
alike  both  in  the  courts  of  common  law  and  in  equity.  The 
statute  is  equally  binding  on  both,  and  there  appeeu*s  to  be 
no  ground  for  the  distinction  attempted  on  the  part  of  the 
appellants. 

On  these  grounds  I  was  of  opinion,  that  the  complainants' 
bill  ought  to  be  dismissed,  with  costs. 

Van  Vechten,  for  the  appellants,  contended,  that  the  only 
question  was  as  to  the  validity  of  the  instrument  given  bj 
Griffen  to  ^Birch.    .It  is  not  void  for  want  of  a  consideration. 

It  was  not  necessary  that  the  consideration  should  be  ex- 
pressed in  the  deed ;  it  is  enough  that  a  consideration  was 
averred  in  the  bill,  and  proved.  || 

The  instrument  is  not  void  by  the  statute  of  frauds.  The 
cases  relied  on  by  the  court  below  apply  only  to  undertakings 
by  third  persons.  The  fourteenth  section  of  the  statutelT 
merely  requires  that  all  grants  and  assignments  of  trusts  should 
be  in  writing  signed  by  the  party*  The  instrument  or  certifi- 
cate in  this  case  amounts  to  a  declaration  of  trust*  The  sol- 
dier had  only  an  equity  founded  on  the  concurrent  resolutions 
of  the  legislature,  and  the  several  acts  passed.  The  act  of 
1790  allows  the  patent  to  be  issued  to  the  soldier^  and  to  relate 
back ;  and  recognises  and  confirm  these  assignments  by  sol- 
diers, as  transferable  interests.  Birch  had  the  beneficial 
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Interest ;  a»d  Griffen  was  merely  a  trustee  for  him.     If  there  m  error. 
had  been  competent  words  of  conveyance,  the  party  would     ALBANY, 
have   had   his   remedy  at   law,  and   the  Court  of  Chancery    March,  I812. 
would  have  had  no  jurisdiction.     Equity  regards  the  intent  and  ^^^^j^^^^^ 
not  the  words  of  an  instrument.     The  affidavit  of  Griffen^  ac-        *  v. 
companying  the  certificate,  shows  that  it  was  his  intent  to  con-      Fields. 
vey  his  claim  to  Birch.     The  instrument  was  an  assignment 
of  an  equity,  and  sufficient  for  that  purpose.f  t  Sug.  Law 

Again,  the  purchase  by  the  respondent  was  made  with  notice  ^^^zp,'m^'. 
of  the  claims  of  the  appellants.  Whatever  is  enough  to  put  208*.  Fonb.  se] 
the  party  on  inquiry,  is  sufficient  notice.^  This  the  respond-  ^2  j^^^.  153. 
ent  had  ;  and  he  is  not,  therefore,  a  hona  fide  purchaser.  n.  Fe««y,' jun. 

Henry  and  T.  A.  Emmet,  contra,  said,  that  the  respondent  ^J*  cm  Eq 
did  not  rely  on  a  want  of  notice,  but  on  the  ground  of  the  va-  38i.*    ^Anstr. 
lidity  of  the  transfer  of  the  soldier's  right  to  Birch.     What  ^"7/438. 
equity  has  a  soldier  in  a  mere  gratuity,  or  bounty-land? 

The  agreement  has  no  granting  or  operative  words  to  make 
it  a  conveyance.  There  is  no  consideration  expressed ;  though 
it  was  averred  in  the  bill,  and  proved.  The  quantity  of  inter- 
est is  not  expressed,  and  that  must  appear  from  the  instrument 
itself.  It  cannot  be  shown  by  any  thing  extrinsic,  or  dehors 
the  deed.  If  it  was  a  conveyance,  then  it  was  only  of  a  use 
for  the  life  of  Birch,  and  the  appellants  had  a  complete  remedy 
at  law,  and  are  not  entitled  to  come  into  a  court  of  equity.  If 
it  is  an  agreement  only,  then,  under  tjie  statute  of  frauds, 
nothing  can  be  supplied  by  parol.  But  it  must  be  complete 
and  explicit,  in  itself,  as  to  the  consideration,  the  want  of  which 
cannot  be  supplied  by  parol,  unless  alleged  to  *have  been  [  *  503  J 
omitted  by  fraud  or  mistake,  which  is  npt  pretended, «5)  Under  $7  Johns. 
the  ^tute  of  frauds,  the  consideration  of  an  agreement  is  an  ^^  ^*- 
essential  part  of  it,  and  must  appear  on  the  face  of  the  contract. 
This  has  been  repeatedly  decided,  both  in  England  and  in  this 
country.jl  «  H^  ^^>  ^^• 

The  bill  does  not  seek  to  reform  a  contract  on  the  ground  %iq^^^'j^ 
of  fraud  or  mistake ;  but  it  seeks  a  specific  execution.  This  Rep.  236.  4 
court  cannot  add  words  of  inheritance, 'and  change  an  estate  ^29^1' Atk^^ 
for  life  into  a  fee.  A  court  of  chancery  will  not  decree  the  Newiand  '  on 
specific  execution  of  a  defective  contract.lF  It  must  first  be  ^^^^  ^Ig 
reformed.  4  Bro.  c.  c. 

The  appellants  seek  equity ;  but  is  it  equitable  to  enforce  ^  Newia^, 
such  a  speculating  contract  made  with  a  drunken  soldier,  sel-  cases,  202. 
ling  his  ri^t  for  a  song  ? 

Kent,  Ch.  I.  The  appellants  claim  title  to  lot  No.  fifty- 
seven,  in  Aurelius,  uqder  a  deed  from  Benjamin  Griffen,  the 
soldier  who  drew  the  lot,  and  in  whose  name  the  patent  issued. 
This  deed  was  made  on  the  27th  of  March,  1784,  and  was 
drawn  on  the  back  of  the  original  discharge,  and  though  no 
consideration  was  expressetf  in  the  d«ed,  yet  the  appellants 
have  averred  and  proved  a  valuable  consideration  givea. 
The  respondent  claims  under  a  subsequent  conveyance  from 
the  same  soldier ;  and  the  sole  question  is,  whether  the  appet 
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IN  ERROR,  lants  are  entitled,  under  the  first  deed,  to  the  relief  prayed  for 
by  their  bill. 

It  is  not  pretended  that  the  respondent  is  a  hona  fide  pur- 
chaser without  notice.  It  is  in  proof  that  he  purchased  with 
a  knowledge  of  the  assignment  to  Birchy  under  whom  the 
appellants  claim  ;  but  the  defence  is,  that  the  soldier's  deed  to 
Birch  was  not  sufficient,  in  law  or  equity,  to  entitle  him  to 
the  land,  or,  at  least,  to  any  greater  interest  than  a  life  estate. 

The  Onondaga  commissioners  appear  to  have  thought  oth- 
erwise ;  for  they  awarded  that  the  equitable  title  was  in  the 
appellants,  and  that  the  respondent  held  in  trust  for  them. 
After  a  careful  consideration  of  the  case,  I  am  of  the  same 
opinion. 

When  the  soldier  assigned  over  his  right  to  Birch,  in  1784, 
he  had  no  legal  title.  He  had  only  an  equitable  claim  upon 
the  state,  founded  upon  the  concurrent  resolution  of  the  legis- 
lature, of  March,  1783.  It  was  not  requisite,  therefore,  that 
he  should  make  use  of  the  same  formal  and  technical  convey- 
ance that  would  have  been  proper,  if  be  was  conveying  an 
estate  in  fee.  It  was  only  an  assignment  of  an  equitable 
interest,  and  it  was  sufficient  *if  he  used  words  that  denoted 
clearly  and  explicitly  his  intention.  The  deed  here  was  on  the 
back  of  his  discharge,  and  it  declared  that  Birch  was  entitled 
to  all  the  lands  that  he  was  entitled  to,  either  from  the  state 
or  continent,  for  his  services  as  a  soldier.  This  was  a  full 
declaration  of  trust.  No  person  could  possibly  mistake  its 
meaning ;  and  there  is  no  just  pretence  that  it  was  not  fidrly 
procured,  and  for  a  price  that  was,  at  that  day,  deemed  an 
adequate  consideration.  It  is  probable  that  a  large  portion  of 
the  titles  to  the  military  lands  were  originally  assigned  in  the 
same  brief  manner.  It  was  an  authority  to  the  assignee  to 
receive  the  patent  to  his  own  use ;  and  if  the  law  had  not 
afterwards  directed  the  letters  patent  to  issue,  in  all  cases,  in 
the  name  of  the  soldier,  this  authority  would  no  doubt  have 
been  deemed  sufficient  to  have  procured  the  patent  in  the 
name  of  Birch,  or  his  'assignee.  The  issuing  of  the  patent  in 
the  name  of  the  soldier  did  not  invalidate  the  equitable  claim 
of  Birch ;  for  the  soldier  took  it  as  trustee  to  the  party  to  whon. 
the  equitable  interest  had  been  transferred. 

The  act  of  the  6th  of  April,  1790,  expressly  provided  thai 
"  all  grants,  bargains,  sales,  devises  and  other  dispositions"  of 
the  land  made  by  the  soldier,  before  the  issuing  of  the  patent, 
should  be  deemed  valid.  It  also  declared  that  the  patent 
should  have  a  retrospective  effect,  and  that  the  land  should  be 
deemed  to  have  vested  in  the  patentee  and  his  heirs,  from  the 
27th  of  March,  1783.  The  act  of  the  5th  of  ApHl,  1803, 
went  still  further,  and  declared  that  the  lands  should  be  deemed 
to  have  been  vested  in  the  soldier  at  the  time  of  his  death, 
though  he  died  before  the  27th  of  March,  1783.  These  stat- 
utes were  made  not  to  devest,  but  to  confirm  and  enlarge  the 
interest  which  the  soldier  may  have  passed  before  the  date  of 
the  patent.  The  statutes  were  made  for  the  benefit  of  pur- 
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chasers,  and  to  render  their  titles  valid  in  a  court  of  law,  equal-  in  error. 
ly  as  if  the  soldier  had  been  seised  in  fee  at  the  time  of  the 
conveyance.  And  courts  of  law,  when  any  such  conveyances 
are  brought  before  them,  are  to  give  them  the  same  operation 
as  if  they  had  been  executed  by  the  party  seised ;  and  such 
have  been  the  decisions  of  the  Supreme  Court. 

But  these  statutes  never  meant  to  weaken  or  defeat  any 
equitable  trust  which  may  have  been  created  by  any  deed  com- 
petent to  raise  such  a  trust,  though  incompetent  to  convey  the 
fee  at  law.  The  Court  of  Chancery  has  exclusive  cognisance 
of  case^  of  trust,  and  is  charged  with  the  duty  of  seeing  them 
fulfilled ;  and  in  doing  so  it  acts  in  furtherance  of  the  liberal 
provisions  *and  intent  of  the  statutes.  Suppose  that  Griffen, 
instead  of  the  deed  in,  question,  had  executed  a  bond  to  Birch, 
and  bound  himself,  by  the  consideration  which  it  is  proved  he 
received,  to  convey  that  interest  to  Birch,  or  such  other  per- 
son as  Birch  should  appoint,  would  not  equity  compel  him  to 
execute  that  trust  ?  Most  undoubtedly  ;  and  so  it  was  decided 
in  a  case  which  I  shall  presently  mention. 

There  never  was  a  greater  mistake,  as  I  apprehend,  than  the 
supposition  that  this  transfer  of  the  soldier's  right  to  Birch  is 
to  be  tested  by  the  strict  technical  rules  of  a  conveyance  of 
land  at  common  law,  and  that  Birch  did  not  take  the  whole 
interest  of  the  soldier,  because  the  word  heirs  was  not  inserted 
in  the  assignment. 

If  Griffen,  at  the  time,  had  been  seised  in  fee  of  the  land, 
as  an  estate  at  law,  the  argument  would  have  had  weight. 
But  surely  that  formality  was  not  necessary  to  pass  a  mere 
undefined  claim  upon  the  government,  for  Griffen  had  nothing 
else  to  convey  but  an  interest  in  trust.  That  would  be  con- 
trary to  all  the  rules  relative  to  the  creation  or  assignment  of  a 
trust.  The  act  of  28th  February,  1789,  on  this  very  subject, 
is  sufficient  to  justify  a  contrary  conclusion ;  for  that  adl 
directs  the  commissioners  of  the  land-office  to  require  from  each 
soldier  entitled  to  bounty  lands,  an  assignment  of  his  claim  to 
lands  under  any  act  of  congress,  to  the  surveyor-general,  for 
tlie  use  of  the  people  of  this  state.  There  is  no  particular 
form  of  an  assignment  given,  nor  any  thing  intimated  about  a 
conveyance  with  the  usual  and  apt  words  of  inheritance.  No 
doubt  such  an  assignment,  as  the  one  in  this  case,  would  have 
been  deemed  sufficient  to  vest  this  state  with  the  interest  in 
the  soldier's  claim  upon  congress,  and  I  am  persuaded,  that  if 
the  fact  were  investigated,  no  more  formal  assignments  were 
taken. 

It  is  a  well  settled  principle,  that  no  particular  form  of  words 
is  requisite  to  create  a  trust.  The  intent  is  what  the  courts 
look  to.  (2  Forib.  36.  note.  3  Vea.  jun.  9.)  A  trustee  or 
cestuy  que  trust  will  take  a  fee  without  the  word  heirs,  when 
a  less  estate  will  not  be  sufficient  to  satisfy  the  purposes  of  the 
trust.  This  has  been  frequently  ruled  in  chancery,  and  the 
Court  of  K.  B.  during  the  time  of  Lord  Mansfield,  made  the 
same  decision  at  law.     (2  Atk,  72,  578.     1  Ves.  491.    Amb. 
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93.  3  Burr.  1684.)  In  Mooreereft  v.  Dowding,  (2  P.  Wins'. 
*314,)  A.  purchased  8n  estate  in  the  nanf>e  of  a  third  person, 
who  gave  a  bond  to  convey  it  to  such  person  and  uses  as  A. 
should  appoint ;  and  the  lord  chancellor  held  that  the  third 
pei-son  was  a  trustee  to  A.,  who  had,  in  *equity,  a  specific 
right  to  the  land,  and  he  was  decreed  to  convey.  Here,  a 
bond  was  held  sufficient  to  create  a  tru«t  in  fee.  But  what 
puts  this  point  beyond  all  doubt,  is  the  doctrine  of  the  com- 
mon law  on  the  subject  of  uses  and  trusts.  Before  the  statute 
of  uses,  if  a  man  had  bargained  and  sold  his  land  for  a  valu* 
able  consideration  without  inserting  the  word  hevrs,  the  Court 
of  Chancery  wouM  have  decreed  an  execution  of  the  use  in 
fee,  because  the  use  was  merely  in  trust  and  confidence,  and 
because  this  was  according  to  the  conscience  and  intent  of  the 
parties.  But  after  the  statute  of  27  Hen.  VIII.  as  the  uses 
were  transferred  and  made  a  legal  estate,  a  different  rule  took 
place.  (I  Co.  87.  b.  100.  b.)  A  trust  is  merely  what  a  nse 
was  before  the  statute  of  uses.  It  is  an  interest  resting  in 
conscience  and  equity,  and  the  same  rules  apply  to  trusts  in 
chancery  now  which  were  formerly  applied  to  uses.  And  in 
exercising  its  jurisdiction  over  executory  trusts,  the  Court  of 
Chancery  is  not  bound  by  the  technical  rules  of  law,  but  takes 
a  wider  range  in  favor  of  the  intent  of  the  party.  This  prin- 
ciple seems  to  be  well  established,  and  it  has  been  ably  vindi- 
cated by  Fonblanque.  (Vol.  1.  396.  note.  400.  note.  Vol. 
2.  18.) 

To  apply,  then,  this  doctrine  to  the  present  case ;  the  soldier, 
after  the  assignment  of  his  claim  upon  the  state  to  Birch,  and 
after  the  issuing  of  the  patent  in  his  name,  became  seised  in 
trust  for  Birch,  or  those  to  whom  Birch  had  assigned  his 
interest;  and  instead  of  dismissing  the  appellants'  bill,  the 
Court  of  Chancery  ought  to  have  decreed  an  adequate  legal 
conveyance  to  be  made  by  the  defendant  to  the  appellants. 
The  defendant  purcha;sed  of  Oriffen  knowing  of  the  assign- 
meat,  and,  therefore,  he  was  a  purchaser  chargeable  with  the 
trust,  and  as^  much  bound  to  execute  the  trust  as  the  soldier 
himself.  The  clearest  justice,  and  clearest  principles  of  a 
court  of  equity^  are  in  fevor  of  such  a  decree. 

A  good  deal  was  said,  upon  the  argument,  about  the  statute 
of  fi'audis,  but  it  appears  to  me  that  the  objection  is  wholly 
inapplicable.  This  is  not  a  case  of  an  agreement  about  the 
sale  of  Jands ;  it  is  a  complete  assignment  by  deed  of  an 
equitable  claim;  and  the  12th  section  of  the  act  (sess.  10.  c. 
44)  says,  that  all  declarations  or  creations  of  trust,  or  confi- 
dence, of  any  lands,  shall  be  proved  by  some  writing,  signed 
by  the  party  enabled  to  declare  the  trust. 

My  opinion,  accordingly,  is,  that  the  decree  ought  to  be 
reversed. 

Spencer,  J.  having  formerly  given  an  opinion,  and  being 
related  *to  one  of  the  parties,  did  not  sit  or  give  any  opinion  in 
the  cause. 

It  being  the  unanimous  opinion  of  the  court  that  the  decree 
408 


OP  THE  STATE  OF  NEW- YORK.  507 

of  tfee  court  below  ought  to  be  reversed  ;  it  was  thereupon  in  error. 
ORDERED,   ADJUDGED   and  DECREED^  that  the  decreo  of  the     albany 

Court  of  Chancery  be  reversed  ;  that  the  respondents  be  de-  March,  isii 

creed  to  convey  the  premises,  in  the  \A\\  of  complaint  men-  ^^^'^^^"^'"^'^ 
tioned,  to  the  appellants,  and  that  the  respondent  be  enjoined        °^^Y"* 
from  further  proceeding  at  law  upon  the  deed  from  Beiyamin     Gelstok. 
GHffen,  as  set  up  in  his  answer  in  the  court  below,  and  that     ^^{^i^^' 
?hc  record  and  proceedings  be  remitted,  &c. 

Judgment  of  reversal. 


Georoe  Codwise,  jun*  Peter  Ludlow,  James  Cod- 
wiJ&E,  Robert  Morris,  jun.  Jaikles  Ludlum,  Jona- 
than OoDEir,  Isaac  Cock,  Allen  Clapp,  Jacob 
Valentine,  and  Michael  Merrit,  Appellants, 
against 
David    Gelston,,    Respondent,     David    Gelston, 

Appellant, 


Geouge  Codwise  and  otbebs.  Respondents 

THESE  causes  came  before  this  court  on  two  appeals  from  s.  assigned 
the  Court  of  Chancery.  The  latter  was  an  appeal  from  an  orSd  toP^i** 
^  or^^  of  *the  12th  of  September^  1810,  aaid  the  first  was  a  ^'  r"#  508 1 
cross  appeal  from  a  decree  of  that  court  of  the  23d  of  Sep-^  trost  to  pa; 
iember,  1809.  Bc^th  appeals  were  argoed  at  the  same  time,  certain  credi. 
asd  oonsidered  together  by  the  court.  wj^  w^wO* 

George  Codwise^  and  the  other  appeltants,  in  behalf  of  »  j- ^"*^^^®iji 
themselves  and  all  others^  creditors  of  Covi^ort  Sands,  who  R^having  b«en 
shmiid  be  adjudged  entitled  so  to  do,  and  should  come  in  and  surrendered  m- 
eontfibiite  to  the  expenses  of  the  s^t,  filed  their  bill  ia  the  of  the  ^sLrii^ 
court  below  against  Comfort  Sands,  who  had,  before  that  ^y  ^^^  ^^^^  ^• 
time,  become  a  bankrupt,  and  against  the  assignee  of  the  estate  his"  discharge 
and  effects  of  the  bankrupt,  and  againi^  Henrg  Sands,  Lewis  ^"*^^^^^\  '" 
Skt$Mls,  Nathaniel  Frime,  and  several  other  persons^  of  whom  eery  fiied^  b^ 
Bamd  Geist&n^  the  defendant,  was  otie«  This  bill  stated  in  certain  credi- 
subslance  that  Sands,  beii^  a  merchant  largely  indebted  to  ^hist^bim  and 
ifce  appellants  and  others,  in  the  year  1797,  stopped  payment,  othe»;  waong 
and  afterwards  committed  an  act  of  bankmptcy,  and  that  a  Z  was^atfcee'i 
commission  of  bankruptcy  (under  the  late  bankrupt  law  of  the  that  ^^  Kad 
UnUsd  Stcaes)  was  taken  out  against  hkn  the  22d  of  June,  IcutLlii^dd^^ 
1801 ;  that  he  was- declared  a  bankrupt,  and  his  property  as-  charged^ on 
Bigned,  &c.,  and  that  Sands  made  several  conveyances  and  g^mLnlj  a^ 
dispositions  of  his  estate,  real  and  personal,  after  he  stopped  g.  in  his  m^ 
payment,  and  befoce  he  became  a  bankrupt,  &c.  which  the  JILnnCT^of  th^ 
bill  charged  to  have  been  fraudulently  made,  and  with  intent  discharge,  and 
to  delay  and  defraud  his  creditors,  and  the  bill  sought  relief  bJJsn  paid,  ^ 
against  such  conveyances  and  assignments.  .  insisted  also  oa 

The  bill,  so  far  as  it  related  to  Gelston,  the  defendant,  r  ^^'h^? Srt 
charged  that  Comfort  Sands,  at  the  time  he  stopped  pay-  the   aUegaiM 
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IN  ERROR,  ment,  had  a  claim  on  the  Untied  Siates  for  a  large  sum  of 
ALBANY,  money,  the  legality  and  amount  of  which  had  been  previously 
March,  1812.  established  by  the  award  of  certain  arbitrators,  but  the  money 
had  not  been  paid ;  and  that  Sand^,  with  a  view  to  secure 
some  of  his  creditors  in  exclusion  of  the  appellants  and  others, 
on  the  28th  of  December^  1798,  for  the  nominal  consideration 
in  ihe  bill  as  to  ^^  ^^^  dollars,  granted,  sold  and  assigned  to  Nathaniel  PrimCy 
the  discbarge  the  son-in-law  of  SandSy  all  his  right,  title,  and  interest  in  the 
Ind^ihi  'du'  s^^^  demand  against  the  United  States,  in  trust,  to  enable  the 
charge      from  Said  Prime  to  receive  the  same,  and  to  apply  it  to  the  payment 

?irenderbeing  ^^  ^^'  ^^^  ^^^^^  ^"®  fr^"*  ^^^  ^*^  Sands  to  Tredwell  Jackson, 
DO  satisfaction  Nathaniel  G.  Ingraham,  David  Gelston,  and  several  others 
^ibe debt^,Md  named  in  the  assignment,  and  if  insufficient  to  pay  the  whole 
bound  to  make  of  the  Said  dcbts,  then  in  proportion  to  their  several  demands ; 
xxleenlheludl'-  ^^^*  Prime  had  accepted  the  trust,  but  never  received  or  paid 
ment  and  tfie  ovcr  the  moncys,  or  made  any  attempt  to  recover  the  same.. 
[  *  509  J  That  *Sands  afterwards  actually  paid,  or  otherwise,  satisfied, 
buf^ra^iins*  ^^^  wholc  of  the  moncys  due  the  said  persons,  or  the  greater 
him',  ougSt  to  part  of  them,  named  in  the  assignment,  and  for  whose  benefit 
Mh  colu^^^^*  ^^^  same  was  made ;  but  that  Prime,  by  the  direction  of 
And  where  Sands,  Still  retained  the  assignment ;  and  Sands  pretended 
G.    presented  a^j  alleged  that  the  whole  of  the  fund  so  assigned  was  appro- 

his    pelttton  to.,®.,  ^^         i  •  t  ®'  r  •  1 

the  chancellor,  pnatcd,  notwithstanding  his  subsequent  payments  as  aforesaid, 
m?it"le***'a^d  ^^'  ^^^  ^^®  appellants  claimed  and  insisted  that  the  said  fund, 
the^  amounf^of  or  SO  much  as  was  necessary  for  that  purpose,  should  be  ap- 
outof^i^^moU'  plied  towards  the  payment  of  their  demands  against  the  said* 

eys         arising   Sands. 

of*Uie^eai*M-  ^^^  ^^^^  further  stated,  that  the  re^andent,  Gelston,  named 
tates  of  8.  on  as  One  of  the  persons  for  whose  benefit  the  said  assignment 
ment^  ^^wls^^a  ^^^  ^lade,  had  recovered  judgment  in  an  action  at  law,  against 
lUn:  iT^was  Sands,  for  the  amount  of  his  debt,  and  that  he  took  the  body 
w '^  ^^Td  ***  ^^  Sands  in  execution,  and  afterwards  voluntarily  discharged 
the^  benefit  of  him  from  imprisonment,  which,  the  appellants  insisted,  amount- 
ihe^>nrf,  and  ed  to  a  release  and  discharge  of  Gelston^ s  demand. 
satL^ctioni'^be-  Gdston,  in  his  answer  to  the  bill,  stated  that  Sands  was 
fore  the  gener-  justly  indebted  to  him  by  a  promissory  note,  dated  15th 
8.  "  """  August,  1791,  for  1,875  dollars,  payable  eighty-six  days  after 
Whether  a  date ;  and  which  being  unpaid,  he  commenced  an  action  there- 
uf  reiief^byV*-  ^^  ^"^  obtained  a  judgment  for  the  amount,  with  interest  and 
^**'T'  b'  Ti?  ^^®*®'  ^^^^  **®  issued  a  ca,  sa.  to  the  sheriff  of  New -York, 
depends  on  cir-  whicti  was  returned  non  est;  that  Sand^,  afterwards,  was  sur- 
cumstances,  rendered  by  his  bail  into  the  custody  of  the  sheriff  of  IRngs 
di»cretitn*°"of  county ;  that  he  was  never  afterwards  taken  on  a  ca.  sa.  at 
Ae  chancellor  J  the  suit  of  the  respondent,  except  once  when  attending  the 
don'^is  Cn  Circuit  Court  of  the  United  States,  as  a  witness,  when  he  was 
■ome  coUateraj  immediately  discharged  by  order  of  the  court.  That  in  conse- 
fw  reference'to  q^i^^ce  of  being  informed  of  the  assignment  made  by  Sands 
a  suit  in  court,  to  Prime,  for  the  benefit  of  the  respondent  and  others,  the 
liSv^^^on  y^I  respondent  agreed  that  Sands  might  be  released  from  the  cus- 
Hon.{a)  tody  of  the  sheriff,  to  whom  he  had  been  surrendered  by  his 

If  a  Jtmd  for 
die  payment  of       (a)  JHsbrmo  v.  Henshaw,  8  Cow.  Rep.  349.    Dale  v.  M'Evers,  2  Ibid,  118.    Johnt, 
debtf  be  creat-  J}ig,  TitU  Chancery,  XVII.  c.  Debtor  and  Creditor, 
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bail  aforesaid;  and  the  respondent  accordingly  gave  directions   in  error. 
to  the  sheriff  of  Eings  county  to  discharge  him  ;  and  that  the     albany 
amount  of  the  judgment  against  Sands  still  remained  wholly    March,  isil 
unpaid,  and  that  he  had  no  other  security  whatever,  except  '    ^   ^ 
the  said  assignment,  of  which  he  claimed  the  benefit,  insisting 
on  its  validity,  and  praying  to  be  dismissed  from  the  bill,  with 
costs. 

No  replication  having  been  put  in,  the  cause,  so  far  as  re-  or  Jewee  fn 
garded  the  respondent,  was  heard  by  bill  and  answer.  chancery,  and 

The  bank  of  New -York  having  filed  a  bill  against  C  Sands  i^  \o"  avaS 
B.nd* Henry  Sands,  and  Isaac KU)be,  assignee  of  C.  Sands,  to  [  *  510  ] 
foreclose  a  mortgage  held  by  them  on  the  estate  of  Sands  in  themselves  of 
Brooklyn,  and  for  a  sale  thereof,  an  order  for  the  sale  was  made  pwd^pan'/»a«- 
by  consent  of  the  parties,  on  the  2d  Jwne,'1804,  by  which  one  ^^  .<>'  ^n  the 
of  the  masters  was  ordered  to  sell  at  public  auction  the  mort-  qTaiuf.  ^  But 
gaged  premises,  in  such  part  or  parts  as  might  be  convenient,^  ^.**®'®  **»®  .^V' 
and  after  paying  the  amount  due  on  the  mortgage,  out  of  the  ^J%Sity"wm 
proceeds  of  the  sale,  to  bring  the  surplus,  if  any,  into  the  "***  destroy  it, 
court,  to  be  disposed  of  according  to  the  further  order  of  the  ^ere^^^aAi/ 

court.  '«'*  are  created 

The  cause  having  been  heard  as  to  Comfort  Sands,  Henry  case^^of *judgJ 
Sands,  Lewis  Sai^s,  N.  Prime,  and  others,  relating  to  cer-  "cp^S;  t^ey  re- 
tain conveyances  of  property  by  Conifort  Sands,  alleged  to  be  Se*"  creditors 
fraudulent,  the  chancellor,  in  February,  1806,  decreed  them  pwiged  to  go 
to  be  fraudulent,  and  directed  the  estate  of  C.  Sands  in  u!t*  BsshtAuee 
Brooklyn,  and  certain  houses  in  Pine  and  Cedar-streets,  to  ^n^  .^^e  le^i 
be  sold,  and  the  money  to  be  brought  into  court,  to  be  distri-  proiertedT^^and 
buted  among  the  creditors  of  Comfort  Sands,  directing  ac-  preserved  5  and 
counts  to  be  taken,  and  reserving  further  directions.  From  course  bf^for 
this  decree  C,  Sands,  H,  Sands,  and  L,  Sands,  appealed  to  **»«  master  to 
this  court.  Pending  that  appeal,  in  May,  1809,  the  respond-  repwl"*on  ^e 
ent  presented  his  petition  to  the  Court  of  Chancery,  entitled  pnontv  of  the 
in  the  said  cause,  stating  the  judgment  recovered  by  him  mentsj  ^"but 
as^ainst  Sands,  for  2,098  dollars  and  60  cents,  docketed  the  where  a  credi- 
28th  December,  1799,  which  he  alleged  to  be  in  full  force  and  plnu^F^j^nd  ^x 
justly  due,  and  that  it  was  a  lien  on  the  lands,  &c.  of  C  by  *?//,  so  as  to 
Sands,  and  that  certain  lands,  fyc.  of  C.  Sands  having  been  ©[hcf  judgmMS 
ordered,  by  a  decree  of  the  Court  of  Chancery,  to  be  sold,  and  creditors,  the 
the  money  to  be  brought  into  court  to  be  distributed  among  Slftermine  "the 
tlie  creditors ;  the  respondent,  therefore,  prayed  that  the  priority  by  the 
amount  of  his  said  judgment,  with  interest  thereon,  or  so  can?^'  re&on 
much  as  the  said  moneys  should  be  sufficient  to  pay,  after  to  proof  a/iM«- 
payment  and  satisfaction  of  all  prior  encumbrances,  if  any^  be'the"vofanta! 
might  be  directed  to  be  paid  to  the  respondent.  ry    confession 

In  September,  1807,  the  chancellor  made  an  order  that  the  JudgSiYntJied! 
consideration  of  the  petition  should  be  deferred,  until  the  fund  itor  that  his 
should  be  brought  into  court.  ^^l^^lf  ^^» 

The  appeal  of  C,  H.,  and  L.  Sands,  and  others,  above- 
mentioned,  was  heard  in  this  court,  which,  on  the  24th  March, 
1808,1  made  a  decree,  declaring  the  said  conveyances  of  his    t  ®®t4''^*'" 
real  estate  fraudulent,  ^  against  his  creditors,  and  that  they     ^* 
passed  to  his  assignees  ;  and  the  court  directed  that  the  costs 
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JN  ERROR,  and  charges  of  the  respondeirts,  (the  appellants  in  the  preseaoi; 
case,)  should  be  reimbursed  to  them  out  of  any  monc^fs  ansinjf^ 
from  any  of  the  said  *estate8  brought  into  covt t  In  pursuance 
of  this  decree,  the  Court  of  Chancery,  on  the  25th  Jtiaie,  180& 
directed  the  moneys  tm>nght  into  court,  proceeding  from  the 
sales  of  the  said  estates,  should  be  paid  to  the  assignees  ol 
Comfort  Sands ;  and  the  assistant  register  paid  to  the  assig- 
nees 10,642  dollars  and  4  cents,  and  4,010  dollars  to  the  soli 
citor  of  the  appellants,  which  sums  had  been  paid  into  court 
the  2d  J«7ie,  1804,  by  the  master,  as  the  balance  remaining  ic 
his  hands  of  the  proceeds  of  the  Brooklyn^  estate,  after  paying 
the  mortgage  to  the  bank  of  New  -  York, 

The  cause,  as  &r  as  it  regarded  D.  Gdston^  was  finaBy  heard 
in  March,  1809,  on  the  bill  and  answer,  and  on  his  petition 
filed  in  1806,  and  the  chancellor  decreed  that  the  bill  should 
be  dismissed,  as  against  Gelston,  with  costs. 

In  February,  1810,  GeMon  presented  bis  petition  to  the 
Court  of  Chancery,  stating  the  said  bill  and  answer,  dtc.  his 
former  petition,  &c,  that  on  the  remittitur  of  the  cause,  after 
the  decree  of  this  court,  some  order  was  entered  in  the  Court 
of  Chancery,  ex  parte,  and  without  any  notice  to  him,  and  that 
he  did  not  know  of  the  payment  of  the  nK>neys  by  the  register, 
until  a  short  time  before  presenting  his  petiticm ;  and  wb^  the 
said  petition  was  suspended  by  the  chancellor  until  the  moneys 
should  be  brought  into  court ;  and  further  stating,  thi^  another 
master  had  made  sales  of  the  remaining  parts  of  the  lands  at 
Brooklyn,  at  the  request  of  the  assignee's  of  Sands,  the  pro 
ceeds  of  which,  amounting  to  27,485  ddlars,  were  either  in  the 
master's  hands,  or  had  been  paid  into  court,  and  that  he  appre- 
hended the  same  would  be  paid  te  the  assignees  under  the  said 
order;  emd  that  the  chancellor,  after  hearing  the  cause,  in 
Septemb^,  1809^  referring  to  his  foraier  opinion,  suspending 
his  decision  until  the  subject  was  ripe  fcH*  distribution,  declared 
"  that  period^  had  arrived^"  and  that  the  appellants'  judgment 
'^  continued  a  lien  on  the  real  estate  of  Cotr^ort  Sands,  and 
was  entitled  to  priority  of  satisfaction,'^  &c.  but  that  in  drawing 
up  the  decree,  grounded  on  that  opinion,  the  register,  through 
inadvertence,  he  (6r.)  perceived,  had  omitted  to  insert  an  order 
or  direction  for  the  payment  of  the  petitioner's  judgment,  prior 
to  the  general  creditors  of  Comfort  Sands,  and  that  no  notice 
had  been  taken  in  the  decree  of  his  former  petition,  or  of  his 
right  of  priority  of  satisfaction ;  the  decree  merely.going  to  the 
dismissal  of  the  bill,  as  it  regarded  the  petitioner,  with  costs ; 
and  being  advised  that  the  decree  was  therefore  imperfect; 
Ist.  In  not  ordering  the  petitioner's  judgment  to  be  paid, 
according  to  its  priority,  nor  the  priorities  *of  the  several  liens 
on  the  moneys  brought  into  court,  to  be  settled ;  2d.  h^  ex- 
pressing no  order  or  direction  to  allow  or  dismiss  the  said 
former  petition ;  and  he,  therefore,  prayed  a  rehearing  on  tliese 
two  points ;  and  that  the  assignees  might  pay  into  court  the 
moneys  received  by  them  from  the  mgister,  that  the  master 
might  bring  into  court  the  proceeds  of  the  sales  of  the  remain* 
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ing  part  of  the  estates,  and  that  the  said  moneys  might  remam  IN  ERROR. 
in  court  until  a  final  decree,  and  that  he  should  be  paid  the 
principal  and  interest  of  his  judgment,  according  to  the  prayer 
of  his  former  petition. 

The  fiwjts  of  the  petition  were  verified  by  afiidavit,  and  a  re- 
hearing granted,  and  in  September,  1810,  the  chancellor  ordered 
the  said  petition  for  a  rehearing  to  be  dismissed,  with  costs. 
And  from  this  order  Gelston  appealed  to  this  court. 

George  Codwise  and  others,  the  appellants  in  the  cause  first 
above-mentioned,  brought  a  cross  appeal,  as  to  that  part  of  the 
decree  of  the  Court  of  Chancery,  of  the  23d  September,  1809, 
dismissing  the  bill  of  the  appelknts,  as  against  the  respondent, 
with  costs,  on  the  grounds,  that  the  judgment  of  Gelston  against 
Sands  ought  to  have  been  decreed  to  have  been  satisfied,  or 
otherwise  discharged,  and  no  longer  in  force ;  that  the  decree 
ought  to  have  declared  what  ^fere  the  rights  and  interests  of 
the  respondent,  as  well  as  the  appellants  and  others,  in  the  said 
debt  due  from  the  United  States  to  Sands,  and  assigned  to 
Prime  in  trust ;  it  being  apparent  that  some  of  the  debts,  to 
secure  which  the  assignment  was  made,  had  been  afterwards 
satisfied  by  Sands;  and  that  proper  inquiries,  in  that  respect, 
ought  to  have  been  directed ;  and  that,  if  it  was  proper  to  dis- 
miss the  bill  generally,  as  against  Gelston,  it  ought  not  to  have 
been  with  costs. 

The  reasons  for  his  decision  and  order  of  the  12th  September, 
1810,  were  thus  assigned  by 

The  Chancellor.  (After  stating  the  facts  in  the  case  and 
the  proceedings  before  him.)  After  the  decision  of  this  court, 
in  March,  1 808,  that  part  of  the  decree  of  the  Court  of  Chancery 
which  directed  a  sale  to  be  made  by  a  master,  pursuant  to  the 
order  entered  by  consent  of  parties,  in  Jime,  1804,  was  reversed ; 
thus  abolishing  the  order  for  a  judicial  sale,  and  making  the 
avoidance  of  the  conveyances  of  Comfort  Sands  the  limit  of 
the  decree ;  and  thus  instead  of  placing  the  surplus  money  at 
the  disposal  of  the  Court  of  Chancery,  to  be  applied  to  the 
satisfaction  of  the  difierent  liens  and  charges  on  the  Brooklyn 
estate,  in  the  *order  of  priority  or  equaUty,  as  circumstances 
might  require,  devolving  the  right  to  the  surplus  on  the  assignees 
of  C.  Sands.  That  the  sale  was  subsequently  consummated, 
could  only  be  owing  to  the  order  entered  by  consent,  and  by 
the  acquiescence  of  the  assignees  to  pursue  that  mode  for  con- 
verting the  estate,  as  far  as  their  interest  extended,  into  money; 
but  such  subsequent  sale  could  not  possibly  remodify  their 
rights.  They  were  entitled  to  the  surplus  by  the  decree  of  this 
court,  and  they,  it  seems,  preferred  the  conver3ion  of  the  estate 
into  money,  in  the  mode  prescribed,  from  difierent  motives,  and 
with  totally  different  objects ;  for  it  was  expressly  decided  by 
this  court,  that  the  estate  passed  to,  and  vested  in  the  assignees, 
fsubject  to  the  mortgage  of  the  bank  of  New -York,  and  thus  a 
decided  destination  was  given  to  it,  which  exempted  it  from 
the  former  decretal  order  of  the  Court  of  Chancery. 

The  decree  of  this  court  affirmed  the  assignees,  (ls  owners 
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JA  ERROR,  of  the  equity  of  redemption,  entitled  to  receive  the  surplus 
money  and  accountable  for  its  correct  application.  Neither 
the  decision  of  the  Court  of  Chancery,  nor  of  this  court,  passed 
on  the  rights  of  Gelston.  He  claimed,  in  his  answer  to  the 
bill  of  the  appellants,  to  be  dismissed,  with  costs ;  and  to  thai 
claim  full  eflfect  was  given  by  the  decree  of  the  Court  of 
Chancery.  His  lien  was  preserved  unimpaired^  for  the  pro- 
ceedings of  the  Court  of  Chancery,  as  modified  by  the  decision 
of  this  court,  left  it  where  it  was  found. 

His  remedy  against  the  terretenants,  or  assignees,  may  be 
pursued  without  any  equitable  impediment,  and  he  must,  under 
the  present  circumstances,  and  in  conformity  to  the  decree  of 
this  court,  be  left  to  pursue  it  at  law. 

If  this  is  a  correct  deduction,  then  the  Court  of  Chancery 
had  no  further  decree  to  make  on  the  subject,  the  defendant 
having  had  the  bill,  as  against  him,  dismissed  with  costs.  The 
Court  of  Chancery  was  only  to  conform  to  the  decree  of  this 
court,  consider  the  assignees  as  owners  of  the  equity  of  redemp- 
tion, and  leave  such  parties  as  were  not  regularly  before  the 
court,  to  prosecute  their  claims  as  their  interests  might  require. 

The  petition  of  GeUton  was  not  so  assimilated  with  the 
cause  as  to  require  its  dismissal,  in  order  to  perfect  a  decree. 
It  was  a  mere  collateral  matter,  which  inevitably  followed  the 
fate  of  the  bill,  if  dismissed,  and  was  incapable  of  being  sus- 
tained, when  the  bill  no  longer  existed ;  and  though  it  might 
afford  a  ground  of  application  *to  have  the  petition  formally 
dismissed,  it  could  not  so  influence  the  decree  in  the  cause,  as 
to  require  the  court  to  open  it,  for  a  rehearing  on  that  ground 
only,  for  it  was  extrinsic  to  the  point  in  issue. 

For  these  reasons,  I  was  of  opinion  that  the  petition  for  a 
rehearing  should  be  dismissed,  with  costs. 

^iggSy  for  the  appellants,  in  support  of  the  cross  appeal, 
contended,  1.  That  the  bill  ought  not  to  have  been  dismissed, 
as  against  Gelston,  with  costs.  This,  however,  was  a  point 
of  inferior  importance.  An  inquiry  ought  to  have  been  directed 
as  to  the  amount  of  the  debt  of  the  IMited  States  assigned  to 
Prime  in  trust,  the  amount  of  the  debts  of  the  several  creditors 
for  whose  benefit  the  assignment  was  made,  how  much  had 
been  paid  to  them  by  Sands,  and  the  sums  respectively  due  to 
them,  in  order  to  ascertain  what  interest  each  had  in  the  fund. 
The  chancellor  ought  also  to  have  decided  on  the  legal  con- 
struction of  the  assignment.  This  cannot  now  be  done,  with- 
out filing  a  new  bill.  Equality  among  creditors  is  the  policy 
of  a  court  of  equity,  and  the  respondent  ought  to  come  in,  pari 
passu,  with  the  other  creditors. 

Again,  the  respondent,  in  his  answer,  admits  that  he  con- 
sented to  the  discharge  of  Sands  from  prison.  Shall  he,  then, 
after  taking  an  assignment,  as  security,  and  discharging  his 
debtor  from  custody,  and  insisting  on  the  assignment,  be  per- 
mitted to  retain  his  hold  on  the  judgYnent,  in  preference  to 
other  creditors  ?  This  surely  is  not  equity.  He  ought  to  make 
his  election,  either  to  retain  the  assignment,  or  judgment,  and 
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not  to  hold  both;  but  the  decree  has  left  him  as  a  judgment  in  error, 
creditor,  and  with  the  full  benefit  of  the  assignment  also.  Albany 

2.  As  to  the  appeal  of  Gelston,  he  contended,  that  G.  had    March,  i8ii 
obtained  all  that  he  asked  for,  and  ought  not  now  to  be  per-       ^    ^    - 
mitted  to  apply  for  more.     The  hands  of  the  chancellor,  as  to 
the  distribution  of  the  proceeds  of  the  sales  of  the  estate  of 
Sands,  among  the  creditors,  were  tied  by  the  decree  of  this 
court,  which  directed  the  money  to  be  paid  and  distributed 
agreeably  to  the  bankrupt  law  of  the  United  States,     There 
were  nineteen  judgment  creditors ;  and  the  chancellor  could 
not  inquire  into  their  claims  'of  preference.     If  a  creditor  is 
obliged  to  come  to  a  court  of  equity  for  relief,  equity  will  place       [  *  515  ] 
him  in  pari  passu  with  other  creditors,  or  not  help  him  *at  all.f     t2  Atk.  107. 
Equity  knows  no  preference  between  creditors  as  to  the  distri-  ^^' 
bution  of  the  fund.    If  the  respondent  does  not  like  this  equity, 
let  him  remain  as  the  Court  of  Chancery  left  him,  with  his  legal 
remedy. 

Again,  this  appeal  comes  up  to  this  court  on  a  mere  petition, 
which  is  no  basis  on  which  a  decree  can  be  founded.  J  ti  Ves,  jun. 

Pendleton  and  T.  A.  Emmet,  contra.     1.  The  judgment  ^^^i^  i^\ 
was  a  lien  on  the  lands  of  Sands ;  it  existed  prior  to  the  bank-  163. 
rupt  law  of  the  United  States,  of  the  4th  April,  1800,  and  it 
is  preserved  by  the  sixty-third  section  of  that  statute.     This 
was  decided,  as  a  clear  point,  by  this  court,  in  Livingston  v. 
Livingston.^    This  lien  continued  to  be  valid,  notwithstanding     §  2  Cainu^ 
the  prior  conveyances  by  Sands;  for  those  deeds  were  fraudu-  ^-^^^ 
lent  and  void,  and  were  declared  so  to  be  by  the  decree  of  this 
court.     They  are  to  be  regarded  as  mere  nullities,  in  regard  to 
the  creditors.     The  respondent  had  a  right  to  the  lien  or  fund, 
subject  to  the  prior  encumbrance  of  the  bank  of  New -York, 
He  was  not  bound  to  make  an  election  between  the  judgment 
and  the  assignment ;  and  by  resorting  to,  or  insisting  on,  the 
assignment,  he  did  not  waive  his  rights  under  the  judgment. 
A  creditor  may  take  or  gain  as  many  securities  as  he  can  obtain 
for  his  debt.     This  is  not  a  case  of  election;  that  imports  a 
right  to  one  only  of  many  things ;  but  the  respondent  has  a 
right  to  all.     He  can  never  be  deemed  to  waive  any  of  his 
securities  by  implication. 

The  respondent  was  made  a  party  to  the  bill  of  the  appel- 
lants, and  in  his  answer  he  insisted  on  his  legal  rights.  He 
did  not  come  into  the  court  voluntarily,  but  was  brought  there 
by  the  appellants.  The  maxim,  therefore,  that  a  party  coming 
into  a  court  of  equity  must  do  equity,  does  not  apply  to  the 
respondent. 

The  money,  or  general  fund,  must  still  be  under  the  control 
and  disposition  of  the  Court  of  Chancery ;  otherwise,  there 
must  have  been  some  mistake  in  that  court  on  the  subject. 
The  decree  of  this  court  did  not  prohibit  the  distribution  of  the 
fund.  It  merely  gave  operation  to  the  bankrupt  law  in  this 
respect.  The  assignees  of  the  bankrupt  stand  in  his  place. 
They  have  no  other  or  better  rights  than  he  possessed.  They 
take  the  estate  or  fund  subject  to  all  liens.     And  if  Sands 
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m  ERROR,  himself  could  not  hold  this  fund  against  the  judgment  of  the 
ALBANY,     respondent,  neither  could  his  assignees.     This  court  declared 
March,  isii.    the  deeds  of  Sands  fraudulent  and  void,  and  leR  his  estate  to 
be  disposed  of,  as  if  no  such  deeds  had  been  made.     The  fund 
created  by  the  sale  of  the  Brooklyn  *property,  under  the  mort- 
gage to  the  bank  ofNeto-Yorky  was  brought  into  court  by  the 
[  •  516  ]       consent  of  all  parties.     The  surplus,  after  payment  of  all  the 
liens,  was  to  go  to  the  assignees  of  the  bankrupt. 

The  respondent  was  entitled  to  priority  of  payment.    It  is  a 
settled  principle  at  common  law,  and  under  the  statute,  that 
judgments  are  to  be  paid  in  the  order  of  their  dates,  or  times 
of  docketing.     Judgment  creditors  are  entitled  to  a  priority  out 
•  of  an  equity  of  redemption,  and  they  have  a  legal  right  to  re- 
ts ^i^A:.  440.  deem.f    When  the  law  gives  priority,  equity  will  not  destroy  it 
6 JO-S13.  ^"°7      What  remedy  has  the  respondent,  if  he  is  not  to  be  paid  out 
Ves. 567.'    10  of  this  fund  ?     Is  he  to  execute  his  judgment  against  a  hundred 
uvei^^l',  terretenants,  and  sell  the  property  ?    This  would  give  rise  to  a 
1    Term  Rep',  multiplicity  of  suits,  and  produce  enormous  expense.     Eject- 
103  -M)6^^.'  ^^^^^  would  be  brought.     The  purchasers,  when  devested  of 
(<)  and  (/).      the  lands,  would  file  their  bill  against  the  assignees  of  Sands, 
to  recover  back  the  money  they  have  paid.     The  assignees, 
while  the  order  of  the  2d  June,  1804,  was  in  force,  and  it  was 
never  reversed,  had  no  right  to  t^ke  the  money  brought  into 
court. 

It  is  the  constant  and  uniform  practice  in  chancery,  where 
there  is  a  fund  thus  brought  into  court,  to  direct  the  master  to 
inquire  into  the  priority  of  the  demands  of  the  different  creditors 
g  **  Ve8.5i\.  on  the  estate.J     This  was  all  the  respondent  asked  for. 

Again,  the  respondent  is  entitled  to  interest  from  the  time 

of  docketing  the  judgment,  or  at  least  from  June,  1808,  when 

&14  Vtn.inst,  the  moucy  was  received  by  the  assignees.«§    He  is  entitled  to 

m   \  ^Atk  ^^^^^  ^'^^  ^^  ^^^  appeal. 

440*.    3    Atk.      Baldwin,  in  reply,  said  that  the  respondent  having  consented 

^^^409  ^'^'  ^'  ^^  ^^^  discharge  of  Sands  from  prison,  the  effect  was  the  same 
as  if  he  had  been  discharged  on  a  ca»  sa.  He  could  not  again 
imprison  him  by  an  execution.  It  is  admitted  that  if  he  had 
been  discharged  on  a  ca.  sa,  the  debt  would  be  discharged. 
The  chancellor,  at  least,  ought  to  have  decided  on  the  effect 
irf  the  discharge. 

The  chancellor  never  refers  to  a  master  to  inquire  as  to  the 
priority  of  creditors,  unless  the  creditors  are  before  the  court. 
And  the  opposite  party  cannot  be  brought  into  court  on  a  mere 
petition.  There  can  be  no  issue.  The  merits  of  the  several 
judgments  cannot  be  inquired  into.  If  on  a  petition,  it  is 
referred  to  the  master  to  settle  all  questions  as  to  priority  o{ 

[*517]  demands,  and  as  to  *frauds,  it  wouki  make  him  equal  to  the 
chancellor.  It  appears  there  were  nineteen  judgments,  four- 
teen of  which  were  prior  in  date  to  that  of  tlie  respondent 
How  can  it  be  said  that  the  prior  judgments  have  not  exhausted 
the  fund  ?  And  how  investigate  their  respective  merits,  unless 
on  a  regular  bill  which  would  bring  all  the  creditors  before  the 
court  ?  It  cannot  be  done  on  the  petition, 
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If  the  assignees  of  Sc^s  had  a  right  to  his  estate,  they  had  in  error, 
a  right  to  the  proceeds  or  money.     The  decree. of  this  court  is 
conclusive  on  this  point.     If  the  r66;pondcwr  claims  a  prefer- 
ence, let  him  seek  it  against  the  assignees. 

The  respondent  has  no  right  to  interest.  The  assignees  are 
trustees  for  the  creditors ;  and  trustees  do  not  pay  interest^ 
because  they  have  no  right  to  use  the  fund,  so  as  to  produce 
interest. 

Yates,  J.  The  first  question  arising  on  the  appeal  of  D. 
Gelston,  is,  whether  the  judgment  in  his  favor  against  Comfort 
Sands  could  at  all  be  affected  by  the  previous  conveyance  to 
Henry  Sands  1  and  if  not, 

Whether  the  subsequent  acts  of  GeZ^^on  have  operated  either 
as  an  extinguishment  of  the  debt,  or  as  a  destruction  of  the 
Hen  he  had  in  virtue  of  that  judgment  ? 

On  an  appeal  from,  the  Court  of  Chancery,  in  relation  to  the 
conveyance  of  C.  Sands  to  Henry  Sands,  the  decision  of  this 
court  is  sufficiently  explicit  to  prevent  a  misconstruction  of 
their  decree.  By  it  the  conveyance  of  the  real  estate  situate 
at  Brooklyn  was  declared  void,  as  against  the  creditors  of  C 
Sands ;  and  the  said  estate,  remaining  in  him  at  the  time  he 
became  a  bankrupt,  passed  to  his  assignee.  The  deed  being 
void,  and  the  estate  declared  to  be  in  him  at  the  time  he  be- 
came a  bankrupt,  it  consequently  passed  to  the  assignee  in  the 
same  manner  as  though  the  deed  had  never  existed,  thereby 
evidently  intending  to  preserve  prior  encumbrances ;  so  that 
the  judgment  of  the  appellant,  Gelston,  could  not  be  affected 
by  such  deed.  I  can  discover  no  possible  reason  why  a  fraud- 
ulent and  void  conveyance  should  interfere  with  a  subsequent 
(udgment  for  a  bona  fide  debt,  against  a  person  afterwards  a 
)ankrupt.  It  would  be  as  contrary  to  the  established  princi- 
ples, as  to  the  rights  of  creditors,  and  operate  as  a  discourage- 
ment to  the  attentive  and  vigilant  creditor.  On  the  naked 
question  (disconnected  witli  acts  which  might  amount  to  a 
waiver  of  his  lien)  there  can  be  no  doubt  that  he  retained  his 
^judgment.  Indeed,  the  law  of  congress,  securing  judgments 
before  bankruptcy,  is  conclusive  on  this  subject ;  but  it  is  said 
Gelston  has  lost  the  benefit  of  this  judgment :  1.  By  accepting 
of  the  assignment  to  Nathaniel  Prime,  alleged  to  be  in  lieu  of 
it,  and  by  discharging  Sands  from  his  confinement ;  2.  By  as- 
senting to  the  order  of  the  2d  oi  June,  1804. 

The  situation  of  Gelston  as  to  the  assignment,  can  be  ascer- 
tained only  from  his  answer  to  the  bill,  by  which  it  appears  that 
he  had  no  agency  in  procuring  the  assignment.  It  was  in  con- 
sequence of  information  of  it,  that  he  released  Comfort  Sands 
from  his  confinement,  being  in  on  surrender  of  bail ;  and  he 
held  no  other  security  for  the  amount  of  the  judgment  of  which 
he  now  claims  the  benefit.  This  recognition,  or  acceptance  of 
the  assignment,  could  not  destroy  the  li&n  created  by  the  judg- 
ment. He  had  a  right  to  accept  of  additional,  without  injuring 
ais  existing  security :  and  unless  an  express  agreement  had 
been  entered  into  to  accept  it  in  satisfaction  of  the  debt,  it  can- 

VoL.  X.  53  417 


[*5I8J 


518 


CASES  IN  THE  COURT  OP  EUaOftS 


TN  ERROR, 

ALBANY, 

March,  1812. 

CODWISX 

V. 
G&L8T0N. 


[•519] 


nol  be  so  construed.  The  discharge  frotti  confinement,  bjr 
surrender  on  bail,  could  not  have  that  operation.  The  accept* 
ance  of  the  assignment  was  increasing  the  security  for  the  debt 
He  might  hold  both,  and  was  not  bound  to  make  his  election 
between  them. 

Whether  by  the  order  of  the  2d  of  Jum,  1804,  he  has  not 
so  far  waived  his  judgment  us  to  be  placed  upon  a  footing  with 
the  other  creditors,  is  the  next  subject  of  inquiry.  This  order 
must  have  been  obtained  with  a  view  of  advancing  the  interest 
of  all  parties  concerned,  under  a  supposition  that  disposing  of 
the  estate  at  auction  in  small  parcels  at  different  periods,  would 
insure  a  higher  price  than  a  sale  of  the  whole  in  the  aggregate ; 
and  the  master  was  directed,  after  paying  off  the  mortgage  to 
the  bank  of  Neto-  York,  and  deducting  charges,  to  bring  the 
surplus  (if  any)  into  the  Court  of  Chancery,  to  be  disposed  of 
according  to  the  further  order  of  the  court 

Having  before  shown  that  the  acceptance  of  the  assignment, 
and  the  release  of  the  debtor  from  confinement,  could  not  de- 
stroy the  lien  on  this  property  created  by  the  judgment,  it  is 
evident  then,  if  this  order  had  not  been  made,  the  remedy  at 
law  would  have  been  open  to  the  appellant,  and  he  might  have 
issued  his  execution  and  scJd  the  property,  subject  to  the 
mortgage  and  other  encumbrances.  But  by  assenting  to  this 
order  he  has  precluded  himself.  The  money  is  in  the  Court 
of  Chancery,  and,  it  is  said,  that  the  favorite  maxim  of  that 
court  is,  equality  am&ng  *creditors ;  that  Oelston  havii^ 
obliged  himself  to  resort  to  equity,  he  must  now  take  in  pari 
passu  with  the  other  creditors ;  and  the  case  of  Plunhet  v. 
Penson,  (2  Atk.  290,)  is  cited  in  support  of  this  doctrine. 
That  was  a  controversy  between  a  bond  creditor  and  the  sim- 
ple contract  creditors  ;  and  the  question  was,  whether  the 
assets  of  the  testator  were  legal  or  equitable,  on  which  the 
preference  of  the  bond  creditor,  or  his  taking  in  pari  passu  with 
the  simple  contract  creditors,  depended..  The  testator  was  a 
cestuy  que  trust  of  a  real  estate  which  he  mortgaged,  and  hav- 
ing the  equity  of  redemption  of  a  trust  estate^  he  made  a  will, 
and  devised  the  estate  to  others.  The  bond  creditor,  after  his 
death,  was  forced  to  come  into  equity  to  seek  relief  out  of  a 
fund  created  by  that  court.  It  was  decided  he  should  take  in 
pari  passu  with  the  simple  contract  creditors.  The  pinciple 
established  by  that  case  is,  that  a  court  of  equity  will  never 
take  away  from  a  creditor  a  right  he  has  at  kw,  but  having  no 
such  right,  and  the  fund  being  created  by  the  court,  the  cred- 
itors are  placed  upon  the  same  footing ;  but  in  the  present 
case  it  is  otherwise. 

The  judgment  of  Gelston  wiasa  K«n,  and  the  remedy  at  law 
existed,  until  this  order  by  consent  was  obtained,  and  this,  in 
my  view,  was  assented  to,  for  the  benefit  of  all  parties,  accord- 
ing to  their  respective  rights  :  and  shall  a  court  of  equity  «ay  to 
a  person  in  this  situation,  "  although  you  have  assented  to  this 
order,  so  that  the  most  might  be  made  out  of  the  estate,  with 
out  intending  to  lose  your  priority,  yet  as  by  this  assent  j^u 
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must  come  into  this  court  to  ask  relief,  you  shall  be  deprived  m  error. 
of  the  remedy  you  had  at  law,  and  be  pbced  upon  a  footing 
with  the  other  creditors  ?"  It  cannot  be  so.  The  judgment 
was  a  lien  on  the  sul^ect  out  of  which  the  fund  was  created, 
and  his  assent,  as  stated,  could  not  operate  so  as  to  prevent  a 
court  of  equity  from  securing  it.  It  is  true,  the  jwosecuting 
creditors  caused  the  examinatictti  into  the  validity  of  the  con- 
veyance to  Henry  Sands  to  be  made,  without  which  he  never 
would  have  received  the  benefit  nowdaiiaed  ;  but  the  conduct 
of  those  creditors,  in  proceeding  against  him,  has  effectually 
prevented  his  interference.  How  far  other  creditors  ought  to 
have  assisted,  is,  peii)aps,  a  distinct  consideration.  It  could 
not  be  expected  that  GeUt<m  would  contribute  to  the  expenses 
of  a  suit  against  him,  in  ho&tility  to  his  rights.  I  am,  therefore, 
of  opinion,  that  jbhe  amount  of  the  judgment  must  be  satisfied 
out  of  the  proceeds  of  this  estate,  after  the  payment  of  prior 
encumbrances,  if  sufficient'  remains,  or  to  the  extent  of  that 
fund. 

*It  is  said  that  his  priority  cannot  be  inquired  into  ou petition  ;  [  *  520  ] 
and  as  the  extent  of  the  appellant's  right  cannot  be  ascertained 
without  this  inquiry,  a  hUl  ought  to  havp  been  filed  for  the  pur- 
pose. I  can  discover  no  reason  why  this  is  not  a  proper  sub- 
ject of  reference  to  a  master.  In  \kQ  cases  cited  from  2  Ve9ey, 
sen.  571.  577,  the  court  referred  it  to  a  master  to  settle  priori- 
ties of  creditors.  The  chancellor,  therefor-e,  ought  to  have  pro- 
ceeded on  the  petition.  It  never  eouJd  have  been  intended 
by  the  decree  of  this  court,  in  relation  to  the  conveyance  of  C. 
Sands  to  IL  Sands,  to  interfere  with  the  proceedings  of  the 
decree  of  sale,  according  to  the  bill  of  foreclosure  <rf  the  New- 
York  bank,  on  their  mortgage,  und  prevent  the  speedy  distri" 
bution  of  the  fund,  arising  out  of  the  sales  of  the  property 
above  the  amount  due  them,  by  the  Court  of  Chancery,  ac- 
cording to  existing  liens  thereon,  but  oblige  the  judgment 
creditor  to  have  recourse  to  the  assignee  whose  rights  certainly 
could  not  extend  beyond  those  of  C  Sands  himself.  The 
proceedings,  therefore,  ought  to  be  sent  back  to  the  Court  of 
Chancery,  with  directions  that  the  proceeds  of  the  sales  of  the 
Sroofciyn  estate  be  brought  into  that  court,  and  to  settle  the 
priority  of  the  liens  thereon,  and  that  the  amount  due  the  ap- 
pellant, upon  his  judgment,  be  paid  according  to  its  priority, 
and  ki  preference  to  the  assignees  of  C.  Sands,  I  can  see  no 
ground  for  the  cross  apf^eal  of  Codmise  and  others,  brought  to 
have  the  <fecree  of  the  B3d  iSgptemfccr  rectified.;  that  ought  al- 
so to  be  dismi^ed. 

Kent,  Ch.  J.  There  are  two  app^s  pondkig  between  these 
parlies,  one  brought  by  Urdsian  &om  the  chancellor's  order  of 
September^  16ID,  and  a  cross  appeal  by  Codwise  und  others, 
from  the  decree  of  Stq^tewher^  1809.     They  were  argued  to- 


1.  As  to  the  cFoes  appeal  of  C^dwise  and  othiors.  The 
-isamplaint  here  is  that  as  to  Gtlston,  who  was  made  a  defend* 
^nt  in  the  original  bill  filed  by  Vedwiae  and  others  against 
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Comfort  Sands  and  his  sons,  in  1801,  the  bill  was  dismissed, 
with  costs  ;  but  I  think  here  is  no  ground  for  complaint.  The 
allegation  in  the  bill  that  Gelston  had  taken  Comfort  Sands  in 
execution,  and  discharged  him,  was  not  true  in  fact  Sands 
had  never  been  taken  in  execution  on  tbe  judgment  of  Gel- 
ston.  Sands  had  been  surrendered  by  his  bail,  and  Gelston 
had  consented  to  his  dischai^  from  prison  on  such  surrender. 
But  that  was  no  satisfaction  of  the  debt ;  and  Gelston  in  his 
answer  says  he  had  not  been  paid,  and  ^'insists  on  the  benefit 
of  the  assignment  to  Prime  of  a  debt  due  Sands  from  the 
United  States,  in  trust  to  pay  him  and  certain  other  creditors. 
GelstonwBS  not  bound  to  elect  between  the  judgment  and  that 
assignment.  He  was  not  called  upon  by  the  bill  to  make  that 
election,  and  there  was  no  just  ground  for  a  decree  that  the 
judgment  was  discharged,  or  that  Gelston  should  then  be  put 
to  his  election.  The  main  allegation  in  the  bill  as  to  him  hav- 
ing failed,  he  was  entitled  to  be  disnlissed  with  costs.  Whether 
the  chancellor  ought  or  ought  not  to  have  made  some  further 
decree  relative  to  the  debt  due  Sands  from  the  United  States, 
is  a  question  that  did  not  affect  the  case  of  Gelston,  The 
purpose  for  which  he  had  been  made  a  defendant  had  fiiiled. 
This  decree  ought,  therefore,  to  be  afiirmed. 

2.  On  the  appeal  by  Gelston,  the  first  question  is,  whether, 
without  reference  to  the  merits  of  his  case,  he  was  entitled  to 
the  relief  sought  by  petition.  It  may  be  difiicult  to  draw  a 
precise  line  between  cases  in  which  a  party  may  be  relieved 
upon  petition,  and  in  which  he  must  apply  more  formally  by 
bill.  Petitions  are  generally  for  things  which  are  matters  of 
course,  or  upon  some  collateral  matter  which  has  reference  to  a 
suit  in  court.  The  case  before  us  was  of  the  latter  kind,  as  G, 
asked  only  to  be  paid  the  amount  of  the  moneys  brought  into 
court,  and  upon  which  he  had  a  lien.  Gelston  was  not  a 
novus  hospes.  He  had  been  before  the  court  in  the  very 
cause,  and  his  case  was  well  known,  and  the  court  had  already 
declared  that  he  was  entitled  to  priority  of  satisfaction  in  pre« 
ference  to  the  general  creditors.  In  the  case  cited  fi*<Mn  1  Ves. 
jun.  453,  Ex  parte  Bromfield,  the  heir  at  law  of  a  lunatic  ap- 
plied, by  petition,  for  the  money  which  had  arisen  from  the 
sales  of  his  estate,  and  been  paid  into  court.  There  was  no 
question  raised  about  the  mode  of  application.  The  merits 
were  discussed  at  large,  both  by  the  counsel  and  the  court,  and 
on  account  of  the  great  consequence  of  the  pointy  the  chancel- 
lor said  that  the  case  must  be  put  into  the  shape  of  a  bill.  The 
mode  of  application  depends  very  much  upon  the  discretion  of 
the  court,  and  in  this  case  I  think  it  was  well  enough,  and 
suited  to  the  object.  There  is  no  well-founded  objection  to 
this  mode,  on  account  of  any  difiiculty  in  settling  the  question 
of  priority  among  the  several  judgments.  The  regular  course 
is,  for  a  master  to  examine  and  report  on  this  point,  and  nothing 
can  be  more  simple  and  easy,  for  he  determines  by  matter  of 
record.  Such  wtis  the  course  pursued  before  Lord  Ch.  Hard" 
wicke,  in  the  case  of  Worthy  v.  Brickhead,  (2  Ves.  571,)  and 
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*the  master  there  went  at  large  into  the  examination  of  priori-  in  error 
ties,  because  the  judgment  creditors  were  all  before  the  court. 

With  respect  to  the  merits  of  O^ton^s  claim,  as  set  forth  in 
his  petition,  I  think  he  was  entitled  to  the  benefit  of  the  fund. 
His  judgment  had  not  been  paid  or  discharged,  nor  had  he  lost 
the  lien  on  the  moneys  resulting  from  his  judgment.  He  had 
done  nothing  under  the  assignment  which  ought  to  prejudice 
him,  or  to  be  deemed  a  waiver  of  his  judgment;  and  his  pri- 
ority remained  good,  notwithstanding  the  sale  of  the  BrooMyn 
estate  under  the  order,  by  consent,  of  June,  1804.  The  Court 
of  Chancery  was  bound  to  give  his  claim  its  legal  priority.  If 
a  fund  for  the  payment  of  debts  be  created  under  an  order  or 
decree  in  chancery,  and  the  creditors  come  in  to  avail  them- 
selves of  it,  the  rule  of  equity  then  is,  that  they  shall  be  paid  in 
pari  passuj  or  upon  a  footing  of  equality.  But  when  the  law 
gives  priority,  equity  will  not  destroy  it,  and  especially  where 
legal  assets  are  created  by  statute  (as  the  judgment  lien  was 
here)  they  remain  so,  though  the  creditors  be  obliged  to  go 
into  equity  for  assistance.  (2  Fonb,  403,  404.)  The  legal 
priority  will  be  protected  and  preserved  in  chancery. 

Instead,  then,  of  dismissing  his  second  petition,  the  court 
ought  to  have  made  provision  for  the  payment  of  GtMon^s 
judgment  out  of  the  funds  arising  from  the  sales,  under  the 
order  of  June,  1804,  in  preference  to  the  general  creditors  of 
Sands.  The  moneys  arising  on  those  sales  remain  subject  to 
the  same  Uena  that  the  lands  did  before  the  sales,  and  the  court, 
by  reference  to  a  master,  should  have  ascertained  and  settled 
the  priority  of  the  liens,  and  decreed  distribution  accordingly. 
There  was  nothing  in  the  decree  of  this  court,  in  March,  1808, 
which  prevented  such  distribution  from  being  made. 

I  am  of  opinion,  therefore,  that  the  decree  of  September, 
1810,  ought  so  far  to  be  corrected  as  to  allow  the  appellant  the 
amount  of  his  judgment,  to  be  paid,  according  to  its  priority,  and 
in  preference  to  the  assignees  of  Sands,  out  of  the  proceeds  of 
the  sales  of  the  Brooklyn  estate.  But  as  the  appellant  applies 
by  petition  only,  and  does  not  by  bill  bring  in  the  other  judg- 
ment creditors,  the  master  must  determine  the  priority  of  the 
liens  by  the  record,  and  he  cannot  resort  to  proof  aliunde,  un- 
less it  be  the-  voluntary  confession  of  any  prior  judgment  cred- 
itor that  his  debt  is  satisfied. 

*This  being  the  unanimous  opinion  of  the  court,  the  follow- 
ing decree  was  pronounced  in  the  cause  rf 

"  Having  heard  counsel,  as  well  on  the  part  of  the  appellant, 
Damd  Oelston,  as  on  the  part  of  the  respondents,  George 
Codwise  and  others,  and  also  on  the  matter  of  the  cross  appeal, 
and  considering  the  decree  of  the  Court  of  Chancery  of  the  23d 
o{  September,  1809,  is  not  erroneous  in  the  particulars  and  for 
the  reasons  in  the  cross  petition  of  appeal  mentioned ;  it  is, 
therefore,  ordered,  adjudged  and  degreed,  that  the  said  cross 
petition  of  appeal  be  dismissed,  and  the  decree  complained  of 
be  ^rmed ;  and  that  the  appellants,  on  the  said  cross  appeal, 
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m£RnOR.  pay  to  the  respondent,  for  the  costs  of  such  croM  &pf>eal,  the 
sum  of  one  hundred  doUars. 

"  And  this  coart  further  jpnsidering  that  the  moneys  arising 
from  the  real  estate  formerly  of  Comfort  SandSy  situate  in 
Brooklyn,  in  the  pleadings  mentioned,  and  which  are  now  in 
the  said  Court  of  Chancery,  or  may  hereafter  be  brought  therein, 
ought  (after,  in  the  first  place,  reimbursing,  paying,  and  indem- 
nifying the  said  George  Codwiee  and  others,  the  complainants 
in  the  Court  of  Chancery,  the  costs  and  charges  which  they 
have  paid,  or  are  or  may  become  liable  to  pay,  in  the  prosecu* 
tion  of  that  suit,  or  which  have  or  may  take  place  therein,  ac-* 
cording  to  tlie  order,  judgment  and  decree  of  this  court  of  the 
24th  March,  1808,  and  Ae  order,  judgment,  and  decree  of  the 
Court  of  Chancery  of  the  25th  of  June  founded  tbereon)  to  be 
applied  to  the  payment  and  satisfaction  of  the  judgment  credit- 
ors of  the  said  Contfort  Sands,  whose  judgments  were  dock- 
eted previously  to  the  bankruptcy  of  the  sa^  Contort  Sanda^ 
according  to  the  priority  of  the  time  of  docketing,  in  preference 
to  the  other  creditors  of  the  said  Comfort  Sands :  It  is,  there- 
fore, ORDERKD,  ADJUDGED  and  DECREED,  that  the  Order  of  the 
Court  of  Chancery  of  the  12th  September,  1810,  in  the  petition 
of  theMappeai  of  the  said  David  (relston  menticned,  be,  and 
the  same  is  hereby  reversed  :  and  it  is  further  ordered  that  the 
cause  be  remanded  to  the  Court  of  Chancery,  to  the  end  that 
the  said  court  may  direct  an  inquiry  what  the  said  complain- 
ants, George  Codwise  and  others,  have  expended  and  paid,  or 
are  or  may  become  liable  to  expend  and  pay,  as  aforesaid  ;  and 
also  what  judgments  remain  open,  unsatisfied  of  record,  against 
the  said  Comfoii  Sands,  and  which  were  docketed  previous  to 
his  becoming  a  bankrupt,  and  the  amount  thereof  respectively, 
and  the  order,  in  point  of  time,  in  which  they  were  docketed ; 
*and  that  the  Court  of  Chancery,  after  deducting  the  costs, 
charges  and  expenses  already  paid  by  the  said  George,  Codwise 
and  others,  complainants,  or  which  they  are  or  may  become 
liable  to  pay  as  aforesaid,  and  also  the  amount  due  on  all  the 
judgments  standing  opeii  and  unsatisfied  of  record  against  the 
said  Co^nfoft  Sands,  and  which  were  docketed  prior,  in  point 
of  time,  to  the  judgment  obtained  by  the  said  David  GeUion, 
shall  cause  the  residue,  if  any,  to  be  applied  to  the  satisfiiction 
of  the  said  judgment  in  favor  of  the  said  David  Gelsion,  to- 
gether with  the  interest  on  such  judgment. 

"And  it  is  further  ordered,  that  on  the  inquiry  as  to  the  judg- 
ments against  the  said  Comfort  i^nds,  docketed  previous  to 
the  judgment  in  favor  of  the  said  David  Gelston,  which  may 
be  directed  by  the  said  Court  of  Chancery,  the  fact  of  the  said 
prior  judgments  remaining  open  and  unsatisfied  of  record,  and 
satisfaction  not  voluntarily  confessed  before  the  master,  shall  be 
conclusive  against  the  said  David  Gelston,  as  to  the  amount 
to  be  retained,  in  preference  to  the  satisfaction  of  his  judgment, 
and  that  the  record  be  remitted,"  &c. 
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Isaac  Clason,  impleaded  with  George  Stanly,    albany, 
•Appellant,  •    v^^^^!;^ 

against  clason 

Robert  Morris,  jvn.  and  John  Mowatt,  jxtn.,  as-      moebw. 
siGNEEs  OF  Comfort  Sands,  a  bankrupt,    Re- 
spondents. 

THE  respondents  filed  their  bill  in  chancery,  stating  that  a  .  Where  aWii 
commission  ofbankruptcy  was  awarded  against  Contort  Sands,  fii©d***"lgw°s* 
the*22d  Jumy  1801,  ond  that  having  been  duly  declared  a  [*525] 
bankrupt,  Isaac  Kibbe  was  chosen  his  assignee,  to  whom  the  two  defendams, 
estate  and  effects  of  the  bankrupt  were  assigned  the  18th  July,  id)*Lnd^hTbui 
1801.  On  the  6th  October,  1806,  the  creditors  removed  Kibbe,  is '  taken  pro 
and  chose  Alexander  Macomb  an  assignee  in  his  stead,  to  whom  g*^i^sr*one  of 
the  estate  and  effects  of  the  bankrupt  were  duly  assigned  the  fliem,  for  want 
23d  October,  1806,  and  that  on  the  3d  February,  1808,  the  and*X"X; 
creditors  removed  Macomb  aqd  chose  the  complainants  assign-  appears,  and 
ees  in  his  stead,  and  that  the  estate  and  effects  of  the  bankrupt  ^^^^^^f^  ^^l 
were  duly  assigned  to  them  the  \6i\i  April,  1808.  On  the  the  bill  win  be 
12th  November,  1801,  George  Codwiac'im,  and  others,  cred-  both'^'^defeU^- 
itors  of  C.  Sands,  filed  a  bill  against  C.  Sands  and  others,  to  a»ts. 
be  relieved  against  certain  fraudulent  conveyances  made  by  C.  do^ed^ihf'note 
Sands  to  J3.  Sands  and  others,  which  conveyances,  on  appeal  of  8.  as  secu- 
to  this  court,  were  adjudged  fraudulent  and  void,  and  the  es-  gU^a^sf  on^ule 
tates  mentioned  in  them,  situate  in  New-  York  and  Brooklyn,  note,  and  re- 
declared  to  have  belonged  to  C.  Sands  at  thie  time  of  his  bank-  menT^^^aJainft 
ruptcy,  and  to  have  passed  to,  and  become  vested  in,  the  as-  him,  and  after- 
sigqees  of  his  estate  and  effects^  by  means  whereof  the  said  real  &*J5.^as^^i^or- 
estates  had  become  vested  in  the  respondents.  Thi^t NicJiolas  sorsLand rccov- 
Low  recovered  a  judgment  in  the  Supreme  Court,  about  the  againit^^fh'em! 
14th  AugiLst,\l98,  against  Comfort  Sands,  for  5,812  dollars  c.  &  j?.  paid 
and  61  cents,  on  a  promissory  note  made  by  Sands  and  en-  ^^J^i  *^|  ^^^ 
dorsed  by  Clason,  the  appell^t,  and  George  Stanly;  and  debt, and'  took 
Low  also  obtained  a  judgment  on  the  14th  August,  1798,  ^fthc juKSt 
against  Clason  and  Stanly,  as  endorsors,  for  5,814  dollars  and  against  sTit 
17  cents ;  and  that  the  judgm^ent  against  Clason  and  Stanly  JTzx^llo^*  hi 
was  paid  and  satisfied,  and  satisfaction  entered  of  record,  on  the  place  of  L. 
the  21st  January^  1799,  mid  the  respondents  stated  that  by  Jjf  jvw^^Sf 
the  satisfaction  of  the  judgment  by  the  said  Clason  and  Stardy,,  the  judgment 
the  judgment  also  again&t  Sands  became  satisfied  and  extin-  J^onr**^aW  b^ 
guished,  both  judgments  being  for  the  same  demand.  them  ©/*&    ^ 

That  Clason  and  Stanly  recovered  Judgment  in  the  Supreme  ^  g*"a*d  JbTfor 
Court  against  C.  Sands,  the  25th  January,  1799,  for  5,874  C^^principai,  ^a 
dollars  and  6  cents,  in  assumpsit,  on  several  promissory  notes,  ®"J'j|®^  ***j  ^ 
and  the  usual  money  counts.  That  be£bre  these  judgments  of  the  crcSifor^ 
were  obtained,  Sands  had  stopped  payment,  which  was  known  ^^^  *<>  ^n  thj 

r>i  A    c^^       1  '^'^        *^^  '  means      which 

to  Llason  and  otanly.  the      creditor 

That  about  the  time  Sands  became  a  bankrupt,  an  agree-  possessed,    to 

ment  was  entered  into  between  him  and  Clason  and  Stanly,  meiT^  ag^t 

that  he.  Sands,  should  pay  to  Clason,  who  acted  also  for  Stanly,  ?«     pnncipa 
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IN  ERROR,  the  money  he  owed  to  Claaon  and  Stanly,  admitted  by  Sands 

ALBANY,     ^^  *amount  to  13,600  dollars,  in  the  manner  following :  one 

March,  1812.    half  of  that  sum  in  lands  in  the  city  (Jf  Washington,  (the  title  , 

^""^^^^^^^^  of  which  was  in  Lewis  Sands,)  and  the  other  half  out  of  a  { 

V.  debt  due  from  the  French  government  to  Sands,  and  which 

MoRKis.       stood  in  the  name  of  Joseph  Sands;  and  that  in  consequence 

.  .    of  this  aii^reement,  Clason  did  not  prove  his  debt  under  the 

An  answer  lo  .     i^  n  t        t  i-ii  i* 

a  bill  of  discov-  commissiou  of  bankruptcy,  nor  did  he  appear  as  a  creditor. 
fOT  the^dlfeSd!  "^^^^  ^^^  judgment  obtained  by  Clason  and  Stanly  against 
ant,  unless  dis-  Sands  was  part  of  the  debt  so  agreed  to  be  paid  by  Sands.  j 

un?eM*  contra^      That  in  part  performance  of  that  agreement,  Lewis  Sands,  \ 

dieted  by  more  at  the  request  of  Comfort  Sands,  on  the  13th  November,  1801,  i 

ness  °\i^  must  ^^^^^eycd  to  Isaoc  Clason,  in  fee,  for  the  consideration,  as  ex-  ' 

prevail  against  pressed  in  the  deed,  of  6,833  dollars  and  34  cents,  thirty-three 
h^  the^^^com-  '^^®  ^^  ground  in  the  city  of  Washington,  and  which  lots  CTa- 
Diainant's  bill,  son  uow  holds,  Or  has  convcycd.     And  the  respondents  also 
a  *eneraMenU  ^^^""g®^?  ^^^^  ^"  assignment  or  transfer  of  part  of  the  said  debt 
ai^1n*\he  d*e-  duc  from  the  French  government  was  also  made  to  Clason,  in 
sww^which^u  s^^isf^ction  of  the  residue  of  his  demand  against  Sands. 
clear'  and  dis-       That  Closon  had  sincc  issued  an  execution  on  the  said  judg- 
tinct,  any  am-  mcnt  to  the  sheriff  of  Kings  county,  with  directions  to  levy  the 
pSenf 'e°vaston  amouut,  out  of  the  lands  of  C.  Sands,  at  Brooklyn,  and  which 
m  a  particular  now  belong  to,  and  are  possessed  by,  the  respondents,  as  as 
vi^tlate^or  de-  signcos,  (fec,  which  the  respondents  charged  to  be  a  fraudulent 
stroy       oUier  attempt  to  Icvy  the  amount  of  the  said  judgment,  inasmuch  as 
whofe    answer  Clason,  acting  for  himself  and  Stanly,  had  obtained  the  con- 
is  to  be  taken  veyaucc  of  the  lots  in  Washington,  in  satisfaction  of  the  judg- 
any^'  particular  ment,  being  part  of  their  demand  against  Sands, 
partis  ambigu-      That  Clason  and  Stanly,  or  one  of  them,  had  also  caused 
be^so  consfrued  an  exccutiou  to  be  issued  on  the  judgment  obtained  by  Low 
a*  to  comport  agaiust  Sands,  to  the  sheriff  of  Kings  county,  to  levy  the  " 
rai  denrai.fa"^   amount  of  such  judgment  out  of  the  said  lands  at  Brooklyn, 
which,  the   respondents   allege,  has  been  done  without   the 
knowledge  of  Low,  and  when  nothing  was  due  on  the  said 
judgment,  and  was  therefore  a  fraudulent  attempt,  on  the  part 
of  Clason  and  Stanly,  to  obtain  the  money  out  of  the  bank- 
rupt's estate.     That  Clason  and  Stanly,  or  Clason,  acting  for 
both,  received  from  Sands,  or  some  other  person,  4,000  dol- 
lars, or  some  large  sum  of  money,  besides  the   Washington 
lots,  in  full  of  all  demands   Clason  and  Stanly  had  against 
Sands,  at  the  time  of  his  bankruptcy.     That  the  respondents 
proposed  to  Clason  to  give  up  what  he  had  obtained  from  the 
[*527]        estate  and  effects  of  the  bankrupt,  and  prove  *his  debt  under 
the  commission,  which  he  refused  to  do.     The  bill  prayed  a 
discovery  of  what  was  due  to  Clason  and  Stanly,  or  Clason, 
from  Sands,  on  what  account,  and  how  secured ;  what  effects 
or  property  of  Sands  had  come  into  the  hands  of  Clason,  in 
satisfaction  of  the  said  demand,  and  under  what  agreement  or 
understanding  it  was  conveyed  or  received ;  that  satisfaction 
might  be  entered  up  on  the  above-mentioned  judgment,  and 

(a)  Vide  N.  Y.  State  Bank  v.  Fletcher,  5  Wend.  Rep.  85.     Woodcock  v.  Bermet,  I 
Coio.Rep.in.   Johns.  Dig.  TiUe  Chancery,  hVl.    Principal  and  Surety. 
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an  injunction  issue  to  restrain  Clason  and  Stanly  from  pro-  m  error. 
ceeding  by  execution  on  the  judgment,  until  the  further  order, 
&c.,  and  for  relief  generally. 

Stanly  residing  out  of  the  state,  the  bill,  as  against  him,  was 
taken  pro  confesso,  for  want  of  appearance,  after  a  regular  ad- 
vertisement, to  come  in  and  answer. 

The^nstcer  of  Clason,  put  in  on  oath,  admitted  the  bank- 
ruptcy of  Comfort  Sands,  and  the  commission  and  proceed- 
ings thereon,  and  the  several  assignments,  as  stated  in  the  bill ; 
it  also  admitted  the  suit  by  George  Codwise,  jun.  and  others 
against  Sands,  the  proceedings  thereon,  the  decree  of  this 
court  on  the  appeal,  &c.,  the  judgment  by  Nicholas  Low 
against  Sands,  and  also  against  Clason  and  Stanly,  as  endors- 
ors ;  and  "  that  satisfaction  had  been  entered  up  on  the  last 
judgment  as  stated  in  the  bill."  The  answer  stated  that  the 
note  on  which  the  judgments  were  obtained  was  gratuitously 
endorsed  by  Clason  and  Stanly,  for  the  accommodation  of 
Sands,  who  failed  to  pay  it ;  and  that  Clason  and  Stanly,  on 
the  1st  December,  1798,  paid  the  amount  of  principal,  interest, 
and  costs  of  the  judgment  obtained  against  them,  to  Low, 
amounting  to  5,866  dollars  and  45  cents,  and  that  he  by  deed 
assigned  the  judgment  against  Sands  to  Clason,  with  full  power 
to  levy  the  amount  thereof  by  execution ;  and  which  judgment 
the  appellant  insisted  was  in  full  force.  The  answer  also  ad- 
mitted that  Clason  and  Stanly  recovered  a  judgment  against 
Sands,  as  stated  in  the  bill,  but  denied  that  the  money  paid  to 
Low  was  any  part  of  the  sum  for  which  it  was  recovered.  He 
admitted  that  Sands  had  stopped  payment  before  the  judg- 
ments were  obtained,  and  that  the  fact  was  known  to  Clason 
and  Stanly.  It  stated,  that,  in  October,  1797,  Clason  and 
Stanly,  solely  for  the  accommodation  of  SandSy  and  without 
any  consideration,  endorsed  three  several  promissory  notes  of 
Sands,  amounting  to  8,700  dollars,  which  were  presented  for 
payment,  and  afterwards  taken  up  and  paid  by  Clason  and 
Stanly.  That  on  one  of  the  notes,  being  3,200  dollars,  Clason 
and  Stanly  attached  the  property  of  Sands  *in  Georgetown; 
and  that  the  judgment  against  Sands,  in  the  Supreme  Court, 
was  on  the  other  two  notes ;  and  that  the  amount  of  the  two 
judgments,  and  of  the  3,200  dollars,  was  due  to  Clason  and 
Stanly,  at  the  time  Sands  became  a  bankrupt,  and  is  now 
justly  due  to  the  appellant,  and  that  he  has  not  received,  nor 
any  other  person  for  his  use,  from  Comfort  Sands,  or  from  any 
person  on  his  behalf,  any  lands,  goods,  moneys,  debts,  or  any 
other  thing,  in  payment  or  discharge  of  the  said  judgments, 
and  the  said  3,200  dollars,  or  any  part  thereof,  the  whole  of 
which  still  remained  <lue  to  him. 

That  some  time  previous  to  the  bankruptcy  of  Sands,  and 
while  he  was  in  prison  for  debt,  a  verbal  agreement  was  made 
between  him  and  the  appellant,  by  which  the  appellant  was  to 
be  paid  what  was  due  to  him  with  interest,  one  half  out  of  a 
debt  due  to  Sands  from  the  French  government,  and  the  other 
half  in  lot;s  in  the  city  of  Washington   at  their  cost;  the  time 
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IN  ERROR,  of  thU  agreement  the  oppellAnt  did  not  recollect,  but  it  was  be^ 
fore  he  had  any  knowledge  of  Sand*  having  committed  an  act 
of  bankruptcy.  The  amount  of  the  debt  wa3  not  then  fixed, 
but  Sand9  never  disputed  the  amount  of  the  said  judgments 
and  the  note  fqr  3,200  dollars ;  that  the  lots  in  if^ahingUm 
were  stated  to  be  held  in  the  name  of  one  of  the  sons  oSSands^^Bd 
the  French  debt  to  be  in  the  name  of  Jo$eph  Sand^^  ^another 
son ;  and  that  in  consequence  of  this  agreement,  the  appellant 
did  not  prove  his  debt  under  the  commission^  or  appear  as  a 
creditor  in  the  subsequent  proceedings  under  it  That  the 
judgment  of  Cla9on  and  Stanljf  against  Sands  made  part  of 
the  debt  which  was  to  be  so  paid  by  that  agreement.  That  in 
November,  1801,  Sands  gave  or  sent  to  the  appellant,  a  deed 
from  LtetvU  Sands,  dated  the  13th  November,  1801,  for  thirtyr 
three  lots  in  the  city  of  Washington,  the  consideration  for 
which  expressed  in  the  deed  was  6,833  dollars  and  34  cents^ 
which  deed  the  appellant  supposed  to  be  in  part  performance 
of  the  agreement  above-mentioned.  That  the  appellant  did 
not,  at  that  time,  examine  the  deed,  or  accept,  or  agree  to  ac- 
cept, the  sam^  in  any  manner,  or  for  any  purpose,  otlier  than 
the  said  agreement,  nor  did  he  give  any  receipt  for  the  deed  or 
for  any  part  of  his  d^bt  on  that  or  any  other  account.  That 
the  appellant  never  received  any  money  from  the  French  debt, 
nor  any  assignment  of  the  same,  or  any  part  of  it,  from  Com- 
fort Sands  or  any  other  person ;  and  he  beUeved  that  it  had 
been  otherwise  appropriated,  so  that  he  could  obtain  no  benefit 
from  it.     That  the  agreement  to  pay  the  said  debt  had  not 

[  *529]  been  complied  with  by  Comfort  Sand^,  in  %ny  part,  and  that 
the  debt  is  still  due.  That  the  appellant  has  not  sold,  nor  ex* 
ercised  any  act  of  ownership  over  the  lots  in  the  city  of  Wasbf^ 
ington,  as  he  did  not,  nor  never  has  intended  to  consider  them 
as  payment  of  his  debt,  or  any  part  of  it,  unless  upon  the  ful- 
filment of  the  said  agreement.  The  answer  positively  denied, 
in  the  most  explicit  manner,  that  tlie  appellant  had  ever  re*- 
ceived  4,000  dollars,  or  any  other  sum,  at  any  time  from  Comr 
fort  Sands,  or  any  other  person,  which,  with  the  addition  of 
the  Washington  lots,  was  to  be  taken  in  satis&ction  and  dis^ 
charge  of  all  sums  and  demands  against  Sands  or  for  any  other 
purpose  whatever. 

It  is  stated'that  the  partnership  between  Clason  and  Stanly 
was  dissolved  in  1802,  and,  by  their  agreement,  all  the  partner- 
ship property  and  effects  were  vested  in  the  appellant  solely, 
and  Stanly  was  not  to  meddle  therewith,  and  the  appellant 
believed  he  had  not  received  any  of  the  partnership  debts  or 
effects.  The  appellant  admitted  that  he  dechned  the  offer  of 
the  respondents  to  relinquish  his  liens  and  take  a  dividend  of 
the  bankrupt's  estate,  preferring  to  pursue  his  legal  remedies 
on  the  said  judgments ;  and  offered  to  convey  to  the  respondr 
ents  the  lots  in  Washington  City,  on  their  paying  him  3,267 
dollars  and  34  cents,  being  the  amount  of  his  demands  against 
Sands,  not  included  in  the  two  judgments. 

The  respondents  filed  a  replication  to  the  answer  of  th« 
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appellant,  and  several  wiineBses  were  examined,  and  proofs  jnsmror. 
taken  on  both  sides;  bat  the  material  part  of  the  proc&  being 
stated  in  the  (pinion  of  the  eourt^  it  is-  unnecessary  to  detaU 
them  here. 

The  cause  having  been  heard,  the  chancellor,  on  the  19th 
October,  1811,  pronounc^ed  his  deoree^  that  the  judgment 
obtained  by  Nicholas  Low  against  Comfort  Sand^  and  assigned 
to  Cla9on  of  the  14th  of  Auguat,  1798,  and  the  other  judgment 
obtained  by  CloBon  and  Stanty  against  Sands,  the  25th  of 
January,  1799,  were  to  be  deemed  fully  paid  and  satisfied,  and 
that  they  ought  not  to  remain,  or  be  considered  as  a  lien  on 
the  estate  of  the  bankrupt;  and  he,  therefore,  ordered  and 
decreed  that  Claaon  and  Stanly,  or  Clason,  should  forthwith, 
after  being  served  with  a  copy  of  the  decree,  acknowledge  and 
enter,  or  cause  to  be  acknowledged  and  entered,  of  record, 
satisfactions  of  the  said  judgments  respectively,  and  that  the 
said  Clason  and  Stanly  pay  the  costs  of  the  suit.  From  this 
decree  Clason  entered  his  appeal  to  this  court. 

*The  reasons  of  this  decree  were  thus  delivered  by 

The  Chancellor.  From  the  pleadings  and  proofs  in  this 
cause,  it  appeared  that  the  appellant,  Clason^  and  Stanly 
claimed  the  satisfaction  of  two  judgment  debts,  and  one  on 
simple  contract,  out  <^  the  bankrupt's  estate.  The  right  to  one 
of  the  judgments,  they  deduced  from  its  assignment  by  Nicho^ 
las  Low;  the  other  from  their  own  recovery  against  the  bank^ 
rupt,  Comfort  Sands. 

The  existence  of  these  judgments  was  proved,  and  there  was 
no  controversy  between  the  parties  as  to  their  former  existence ; 
but  the  appeltemt  insisted  that  they  were  satisfied,  to  all  equi- 
table purposes. 

As  far  as  respected  the  judgment  <^  Lou>,  the  respondents 
insisted, 

1.  That  the  payment  by  Claso»etnd  tSanly  of  the  same  debt 
recovered  against  them,  operated  as  a  satisfaction  of  the  judg* 
ment  against  Comfort  Sands. 

2.  As  to  the  judgment  of  Clason  and  Stanly  against  Contort 
ScmdSy  that  the  transactions  of  Sands,  before  his  bankruptcy, 
put  his  real  estate  out  of  the  reach  of  the  judgments  against 
him,  and  its  having  been  regained  by  the  creditors,  who  prose* 
cuted  at  great  hazard  and  expense,  equity  will  not  allow  the 
respondents  more  than  an  equal  share. 

.  3.  That  the  appelant,  Clason,  having  accepted  4,000  dollars 
in  satis&ction  of  the  debts  due  from  Contort  Sands  to  him  and 
Stanly,  he  could  not  resort  to  the  respondents,  for  the  same 
purpose,  upon  discov^ing  that  his  interest  would  be  better 
promoted  by  having  recourse  to  them,  in  consequence  of  the 
bill  for  avc4ding  the  fraudulent  conveyances  of  the  bankrupt 
having  been  sustained. 

The  solution  of  those  points  resolved  itself,  as  far  as  respected 
the  decision  of  this  cause,  into  the  last ;  (ex  if  that  could  be 
sustained,  whatever  might  be  the  opinion  of  the  court  on  the 
others,  the  result  would  be  similar,  and  destroy  the  appellant's 
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m ERROR,  right  of  satisfaction;  but  the  situation  in  which  these  trans- 
actions were  presented,  rendered  it,  perhaps,  fit  that  the  other 
points  should  receive  attention,  as  if  the  facts  which  they  were 
calculated  to  bring  into  view,  had  a  direct  tendency  to  satisfy 
part  of  the  appellant's  demands,  it  might  conduce  to  the  estab- 
lishment of  the  last  point,  by  showing  that  the  4,000  dollars 
alleged  to  have  been  *received  in  full  satisfaction,  were  not  so 
incommensurate  to  the  debts  remaining  unsatisrfied,  as  they 
would  appear  to  be,  without  those  auxiliary  considerations. 

1.  The  facts  respecting  Low^s  judgment  are  disclosed  in  the 
appellant,  Clason* s,  answer;  he  alleges  that  he  and  Stanly 
endorsed  the  note  on  which  that  judgment  was  rendered,  gra- 
tuitously ;  that  on  the  1st  day  of  December,  1798,  the  house 
of  Isaac  Clason  fy  Co.  paid  the  judgment,  took  a  receipt  of 
the  attorney  for  the  plaintiff  therefor,  and  that  thereupon  Low 
assigned  to  him  (the  appellant  Clason)  the  said  judgment. 

This  allegation  is,  therefore,  only  in  the  nature  of  a  plea  in 
bar  at  common  law ;  it  must  be  tested  by  the  evidence  adduced 
in  support  of  it.  Joseph  Stansbufy,  a  witness  examined  on 
the  part  of  the  appellant,  Clason,  says,  that  to  the  best  of  his 
knowledge  and  belief,  the  note  was  given  by  Sands  for  the 
purchase  of  certain  stock,  described  in  his  answer  to  the  pre- 
ceding interrogatory,  and  that  Isaac  Clason  fy  Co.  were  merely 
endorsors  as  sureties.  Samuel  Hunter,  another  of  the  appel- 
lant, Clason^s,  witnesses,  declares,  that  Isaac  Clason  fy  Co. 
did  endorse  certain  notes  of  Sands  by  way  of  sureties,  and  for 
his  accommodation. 

The  deposition  of  Stansbury  declares  the  facts  he  stated, 
to  the  best  of  his  knotoledge  and  belief,  without  mentioning 
whence  his  knowledge  was  derived,  or  his  belief  deduced,  or 
how  much  of  his  testimony  is  to  be  referred  to  his  knowledge, 
and  what  part  to  his  belief.  The  established  rule  is,  to  detail 
the  manner  by  which  the  witness  acquired  his  knowledge,  and 
to  give  the  reaisons  of  his  belief,  to  induce  the  court  to  believe 
with  him.  There  is  no  measure  for  a  deposition  of  this  nature. 
It  must  depend  upon  the  degree  of  credulity  of  the  witness, 
the  estimate  of  which  is  not  a  task  to  be  imposed  on  the  court 
This,  therefore,  was  no  evidence  at  all. 

The  deposition  of  Samtiel  Hunter  goes  to  certain  notes, 
without  specification  of  dates,  sums,  or  periods  of  payment,  and 
can  have  no  bearing  on  the  points  in  controversy,  having  not 
the  most  remote  reference  to  them,  and  is  too  vague  and  inde- 
finite to  establish  or  even  corroborate  any  evidence  of  the  facts 
which  the  appellant  relied  on. 

Another  witness  examined  on  the  part  of  the  appellant,  was 
Comfort  Sands.  He  deposed  that  the  note  given  by  him  was 
for  stock  purchased,  and  that  Isaac  Clason  fy  Co.  endorsed 
the  same  for  his  accommodation,  and  as  his  sureties ;  he  was  a 
party  in  the  ^original  transaction ;  he  stated  the  feet  of  the 
endorsement  simply ;  he  did  not  state  whether  any  and  what 
counter  securities  were  relied  on  by  the  appellant.  His  answer 
in  the  principal  case,  of  which  this  case  is  only  a  branch,  has 
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been  falsified.  His  acts  have  been  deemed  fraudulent  in  this 
court.  He  appears  as  a  witness,  on  suspicious  and  questionable 
grounds,  especially  in  a  transaction  connected  with  his  bank- 
ruptcy ;  and  I  thought,  all  circumstances  considered,  his  de- 
position, unsupported,  could  not  be  admitted  as  a  competent 
ground  for  a  decision  on  that  point.  If  I  was  right,  the  doc- 
trine of  sureties  had  no  application  to  this  case. 

The  receipt  and  assignment  bear  date  on  the  same  day.  The 
receipt  contains  no  specijfication  of  the  persons  who  had  satisfied 
the  judgment ;  but  after  stating  the  title  of  the  cause,  declares 
the  payment  to  be  in  full  satisfaction  of  the  debt,  and  costs 
recovered  in  the  cause  of  Nicholas  Low  against  the  defendant; 
and  there  was  no  evidence  to  show  who  paid  the  judgment. 

2.  As  to  the  second  point ; 

The  transactions  of  Comfort  Sands  were  avoided,  as  far  as 
respected  the  creditors  who  -were  parties  to  the  suit.  As  far 
as  that  avoidance  might  affect  existing,  though  dormant  liens, 
it  k^pt  them  where  it^  found  them.  Its  immediate  legal  effects 
could  only  touch  the  parties  and  the  interests  for  which  they 
contended*  But  if  in  the  time  inteormediate  the  commencement 
of  that  suit  and  the  decretal  order,  which  declared  those  trans- 
actions fraudulent,  Clason  and  Stanly  had  been  disposed  to 
enforce  their  legal  liens,  there  could  have  been  no  impediment 
to  pursuing  the  same  course  which  those  creditors  pursued, 
unless  by  their  interference  they  embarrassed  the  cause  prose- 
cuted by  the  creditors  generally.  The  suspension  of  the  pro- 
ceedings which  took  place  to  enforce  certain  judgments,  after 
the  decree  of  avoidance  was  pronounced,  was  intended  merely 
to  operate,  until  the  rescued  fund  could  be  converted  into 
money,  be  brought  into  court,  and  distributed  according  to  the 
rights  of  the  different  claimants.  This  court  gave  it  a  different 
destination,  by  placing  the  whole  under  the  control  of  the 
assignees,  and  thus  defeated  the  course  indicated.  Relatively, 
however,  it  created  no  new  rights,  nor  impaired  those  vested  in 
the  parties,  as  to  the  Court  of  Chancery.  If  the  legal  remedy 
did  not  afford  a  priority  of  satisfaction,  and  a  resort  to  chancery 
became  necessary,  its  maxim,  in  cases  of  this  kind,  is  equality^ 
is  equity,  and  as  far  as  Clason  and  Stardy^s  claims  were  just, 
they  would  be  admitted  to  an  equal  participation  of  benefits 
with  those  of  their  more  meritorious  co-creditors  in  the  general 
fund ;  but  *beyond  that  point,  the  powers  of  the  Court  of  [  *  533  "• 
Chancery  could  not  be  exerted,  to  destroy  that  equality,  in 
favor  of  the  appellant. 

3.  As  to  the  third  point ; 

The  agreement  as  stated  was,  that  the  appellant  Clason 
agreed  to  accept  the  debt  due  to  the  firm  of  Clason  and  Stanly, 
one  half  in  Washington  lots,  and  the  other  half  in  the  French 
debt.  The  appellant  Clason,  in  his  answer,  admitted  the 
agreement ;  he  admitted  that  the  judgment  claimed  by  him  and 
Manly  against  Contort  Sands,  was  part  of  the  debt  to  be  so 
paid,  which  was  constituted  by  the  two  judgments  and  the  note 
for  3,200  dollars.    That  on  the  13th  of  November,  1801,  he 
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March, isik   wfts  left  in  his  hands;  that. he  did  not  examiee  the  deed,  im^ 

^^^^^^^1^^^  agree  to  accept  the  same  in  any  manner  or  for  any  other  pw- 
V.  pose,  than  the  egreemmt  qfor^aid.     He  aH^ed  that  he  had 

Morris,  never  received  the  French  debt,  or  any  assignment  of  it,  and 
that  the  agreement  had  not  been  complied  with.  That  he  had 
not  sold  nor  exercised  any  act  of  ownership  over  the  IFWJUng- 
ton  lots,  as  he  did  not,  nor  ever  intended  to,  con^id^  tii^ii:  as 
payment  of  his  debt,  or  any  part  of  it,  unless  after  the  fulfilment 
of  the  agreement. 

There  was  no  evidence  contradicting  the  appellant's  allega- 
tion, that  he  never  received  the  tVench  debt  or  an  assignm^it 
of  it;  but  he  received  the  deed  for  the  lands  in  1801,  far  no 
(dhtr'  purpmes  than  for  the  agreement;  and,  whatever  his 
intention  may  have  been,  his  tacitly  retaining  it  for  bo  long  a 
period,  though  unexamined,  will  bind  him  as  effectually  as  if 
he  had,  in  the  most  explicit  manner,  approved  of  it.  It  reqAured 
no  new  expression  of  his  intent.  He  had  agreed  to  receive 
satisfaction,  partly  in  those  lots  and  partly  in  the  French  d^t, 
and  he  did  not  object  to  reoave  the  deed,  on  account  of  its  not 
having  been  accompanied  by  an  assignment  of  the  French 
debt.  It  must,  therefore,  be  taken  in  satisfaction  of  a  part  of 
that  debt.  If  so,  this  has  an  important  bearing,  on  Ckuffm  and 
Stardy'a  debts,  generally,  as  claimed  by  them  against  the  effeots 
of  the  bankrupt,  for  in  the  former  part  of  the  af^llant  Chtsan^a 
answer,  he  denied  that  he  had  received  the  deed  for  the  #F(fiMA- 
ington  lots,  on  account,  in  any  other  mode  than  the  agreement 
set  forth  by  him.  As  to  those  lots  and  the  French  debt,  that 
agreement,  he  insisted,  was  not,  in  part,  complied  with,  by  the 
delivery  of  the  deed  for  the  Wfiahington  lots ;  in  conformity  to 
which  construction,  (^if  he  had  recrived  the  4,000  dolbrs,  or 

[  *  534  ]  any  *other  sum  in  satisfaction,  as,  according  to  his  answer,  the 
frashington  lots  were  not  so  received,)  after  stating  that  they 
were  not  taken,  he  adds,  or  agreed  to  be  in/nil  satisfaeUen; 
here  the  word  taken  would  have  altered  the  meaning  ef  the 
sentence,  for  tf  they  had  not  been  agreed  to  be  taken  in  foil 
satisfaction,  it  would,  in  a  great  measure,  have  removed  the 
uncertainty,  for  the  agreement  to  be  in  full  satisfaction,  nrast 
be  supposed  to  intend  the  actual  acceptance,  and  ndt  depending 
on  a  promise  to  take  effect  in  future ;  and  having  already  de- 
clared that  the  Washington  lots  were  not  received  in  satisfac- 
tion, he  could  on  that  ground  allege  that  they  had  not  been 
agreed  to  be  in  full  satisfaction.  The  answer  nftay  be  true  to 
all  common  intents,  though  extremely  evasive,  and  so  excep- 
tionable, as  to  the  manner,  that  the  defendant  ought  not  to  be  ' 
permitted  to  avail  himself  of  an  experiment  so  palpably  devised 
to  elude  the  justice  of  the  Court. 

When  a  defendant  so  answers,  though  it  might  have  fbitned 
a  subject  for  exception,  he  must  do  it  at  much  hazard  ;  for  in 
giving  a  construction  to  an  answer,  as  the  allegation-of  &e 
defendant,  in  defence  and  affirmance  of  his  right,  defiber^tely 
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interposed  so  as  to  guard  his  interests,  the  legal  presumption 
must  ever  be,  that  he  has  made  his  case  as  full  and  available  to  ' 
himself  as  the  truth  would  admit.  Here,  therefore,  was  so  far 
from  being  an  express  denial,  that  the  answer  exhibited  only  fi 
dexterous  evasion,  by  which  the  respondents  were  left  to  sup- 
port their  case,  not  from  any  discovery  made  by  the  appellant, 
but  by  evidence  solely. 

If  this  is  a  true  exposition  of  the  answer,  then  the  deposition 
of  George  Knox,  a  witness  on  the  part  of  the  respondents, 
stands  unimpeached  and  uncontroverted ;  he  positively  swears 
that  the  appellant,  Clason,  told  him  he  had  got  4,000  dollars 
Tor  his  debt,  and  let  Sands  out  of  gaol ;  that  he  expected  no 
more ;  and  to  evince  the  sincerity  of  his  declaration,  the  witness 
declared,  that  the  appellant,  Clason,  spoke  of  Sands,  in  oppro* 
brious  teYtns,  and  advised  the  witness  to  settle  a  debt  be  had 
against  him  in  the  same  way. 

I  did  not  think  the  1,000  dollars  spoken  of  by  Joseph  Win- 
ter, as  referrible  to  this  transaction.  It  merely  showed,  that  at 
another  time,  a  money  transaction,  to  that  amount,  existed 
between  Sands  and  the  appellant  (Mason,  but  there  was  nothing 
in  it  which  can  give  it  a  reference  to  the  composition  spoken 
of  by  Knox.  -  There  was  evidence  that  the  copartnership  be- 
tween Clason  and  Stanly  was  long  since  dissolved ;  and  the* 
bill  having  been  taken  ^pro  tonfesso  against  Stanly,  which 
entitled  the  respondents  to  a  decree  against  him,  and  the  pro- 
tjeedings  against  the  appellant,  Clason,  concluding  to  the  same 
point,  it  was  useless  to  trace  what  might  have  b^n  the  effect 
of  a  different  state  of  things. 

Upon  the  whole,  I  was  of  opinion  that  the  debts  due  from 
Comfort  Sands  to  Clason  and  Stanly  were  to  be  held  as  satis- 
fied, and  that  they  ought  to  be  decreed  to  enter  satisfaction  of 
record  of  the  judgment  described  in  the  bill. 

Pendleton  and  T.  A.  Emmet,  for  the  appellant.  The  whole 
answer  of  Clason  must  be  taken  to  be  true,  and  as  evidence, 
unless  contradicted  by  two  witnesses.  He  states  the  agreement 
between  him  and  Sands;  and  he  denies  that  he  accepted  or 
received  the  deed  for  the  Washington  lots,  in  satisfaction  of 
any  part  of  the  agreement.  An  accord  and  satisfaction  must 
not  only  be  an  agreement  to  accept,  but  an  actual  acceptance 
in  satisfaction;  now,  the  deed  was  received  on  certain  condi- 
tions which  were  never  performed,  and  the  answer  denies  that 
the  appellant  ever  took  possession  of,  or  exercised  acts  of  own- 
ership over,  the  lots  in  Washington.  The  agreement  was  one 
and  entire,  and  the  appellant  was  not  bound  to  accept  a  per- 
formance of  a  part,  unless  the  whole  was  executed.f 

The  appellant  has  a  judgment,  and  stands  on  his  legal 
rights,  and  the  respondents  must  show  that  they  have  fully 
executed  the  agreement  before  they  can  ask  for  equity.  They 
stand  in  the  place  of  Sands,  and  he  clearly  could  not  support 
such  a  claim. 

The  conveyance  of  the  13th  of  November,  1801,  was  void 
•fnder  the  bankrupt  law,  for  Sands  had  then  no  estate.    The 
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535  CASES  IN  THE  COURT  OF  ERRORS 

IN  ERROR,  complainants'  bill  may  be  read  as  evidence  against  him  in  equi*- 

ALBANY,     ty,  though  it  cannot  be  in  a  court  of  law.f 

March,  1812.        The  act  of  bankruptcy  was  in  March,  1801,  and  the  assign- 

^^"cLkSQi^  mentof  his  estate  was  made  the  18th  of  July,  1801.     Lewis 

V.  Sands  was  a  trustee.     It  was  a  trust  for  C  Sands y  and  void  ; 

°'^^"  •      and  the  deed  being  void,  any  offer  to  confirm  it  was  useless,  for 

1 1  Atk,  65.     j^  ^j^g  incapable  of  confirmation.     The  allegation  in  the  bill  as 

to  the  4,000  dollars  is  wholly  denied  in  the  answer,  and  is  not 

1 9  Ves.  jun.  Supported  by  witnesses.  J 

VJ^v^f^'^l'      Again,  the  appellant  stands  here  in  the  character  of  a  sure^ 

iZ    res.  laxi.lo.  ii«  •!!  t    t  /•!•  ''ii  n 

*  ty,  and  having  paid  the  debt  of  his  principal,  he  may  call  on 

the  creditor,  who  may  be  compelled,  in  a  court  of  equity,  to 
assign  to  him  every  security  held  by  the  creditor,  and  to  help 
[  *  536  ]  the  surety  to  ^recover  against  the  principal. <^  The  appellant,  as 
/i/»V  ^93  ^^2  *^^^^y?  ^^  f^^^  above  15,000  dollars  for  Sands,  and  a  court 
Ver'n.  608.  11  of  equity  will  give  him  the  benefit  of  every  lien  or  security 
Jrafei^:  against  ^Sand^. 

TiX.iAtk.i^b.  That  the  bill  has  been  taken  pro  confesso  against  Stanly 
421  e^Fcj'^u"'  •cannot  affect  the  appellant.  If  one  partner  is  abroad,  and  does 
7^*;  2  jo^ms.  not  answer,  the  other  will  not  lose  his  right.  || 
^ir  ^o  r's  Though  interest  rests  in  the  discretion  of  a  court,  yet  the 
Lq.  PI.  sS!^^ '  appellant  is  justly  entitled  to  interest  from  the  time  the  in- 
ns Ve*. 687.  "junction  was  issued. H 

JRiggs  and  Hoffman,  contra.  The  petition  presented  by 
the  appellant  below,  and  the  proceedings  on  it,  cannot  be 
taken  into  view.  It  was  dismissed  with  costs.  There  can 
be  no  appeal  from  that  order.  It  is  not  before  this  court. 
And  it  does  not  appear,  except  as  stated  in  the  petition,  that 
L.  Sands  was  a  trustee,  or  when  he  became  invested  with  the 
title. 

The  ancient  doctrine  of  the  English  law,  as  to  accord  and 

tt  scamp.i^  satisfaction,  has  been  overruled  even  in  courts  of  law  ;tt  and  it 

Johns.'    Rep.  ncver  did  apply  where  the  money  or  compensation  came  from 

^^'  a  third  person,  but  only  where  the  payment  was  made  by  the 

party  himself.     The  cases  which  have  been  cited  on  the  part 

of  the  appellant,  show  that  the  assignment  of  the  security  to 

"    the  surety  who  pays  the  money,  raises  merely  an  equity,  but 

tt  2  Ves.  372.  gives  him  no  remedy  at  law. JJ     This  is  not  a  legal  security,  but 

a  mere  equity ;  and  there  is  a  difference  between  equitable  and 

$$2  Ves.  569.  legal  securitics. <§><§»     Had  there  been  an  action  at  law  brought 

Arutr.  ^.  2  ^^  ^'^®  judgment,  there  must  have  been  a  verdict  for  the  de- 

Atk.   527.   10  fendant,  for  the  judgment  was  satisfied. 

F<*.  jun.  419.  There  is  no  proof  to  support  the  allegation  in  the  answer 
that  the  note  of  3,200  dollars  was  not  given  in  evidence  at  the 
trial  at  law,  or  that  it  did  not  enter  into  the  consideration  of 
the  jury  in  giving  their  verdict.  In  fact,  it  is  stated  that  that 
note  was  put  in  suit,  and  property  attached  on  it  in  George- 
toum,  and  it  does  not  appear  whether  or  not  the  note  was  sat- 
isfied there.  It  must,  therefore,  be  taken  by  the  court,  that 
the  note  has  been  paid  or  extinguished.  The  party  must  aver 
and  prove  that  all  the  notes  were  not  given  in  evidence,  oth- 
erwise, under  the  general  averment  in  the  declaration,  and  a 
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general  verdict,  they  will  all  be  deemed  bound  by  the  judg-   in  error 
ment.f     The  appellant  cannot   retain   his  judgment  in  this     ALBANY 
case,  and  at  the  same  time  hold  property,  under  an  attachment    March,  leil 
on  the  same  note,  in  Georgetown,     Where  a  vendor  *takes  a  ^""^^"J^^"^^ 
distinct  and  independent  security  for  the  purchase-money,  his  v. 

equitable  lien  on  the  estate  soldjs  gone.J  Morris 

The  appellant  and  Stanly,  as  partners,  must  be  deemed     t  6     Terr 
jointly  and  equally  interested  in  the  judgment  assigned  as  se-  ^Tj^j  ,-24 
curity  to  the  appellant,  who  must  be  considered  as  a  trustee  6  ve/jun.483 
to  Stanly  for  his  half     A  decree  on  a  bill  taken  pro  cor\fesso  ^^}'y^[  35^ 
is  as  effectual  as  a  judgment  by  default  at  law.     Such  a  decree  §53.  ^  * 
cannot  be  impeached  collaterally ;  the  only  remedy  is  by  a  bill 
of  review.*^     Stanly^s  rights  are  concluded,  by  suffering  the  ggl^g^VSJ' 
bill  to  be  taken  pro  confesso,  and  against  him  the  respondents 
are  entitled  to  a  decree. 

Again,  the  answer  of  the  appellant  is  evasive  and  contradic- 
tory, and  one  witness  is  sufficient  against  such  an  answer.  ||  oV^^^'  ^^ 
He  does  not  deny  that  he  ever  examined  the  deed.  If  he  did 
examine  it,  why  not  return  it  immediately  ?  Shall  he  be  per- 
mitted to  keep  it  for  near  seven  years,  and  even  to  insist  upon 
it  indirectly,  and  yet  be  allowed  to  say  that  he  never  accept- 
ed it  ?  Had  the  conveyance  of  the  Brooklyn  estate  been 
adjudged  valid,  would  he  have  given  it  up  ?  If  he  did  accept 
the  deed,  either  in  whole  or  in  part,  his  answer  is  false ;  and 
falsus  in  uno,  falsus  in  omnibus,  Knox,  the  witness,  says 
Sands  told  him,  after  he  was  released  from  gaol,  that  he  had 
given  the  appellant  4,000  dollars  in  settlement  of  the  judg- 
ment ;  tliat  the  appellant,  on  being  asked  how  much  he  got 
for  his  debt,  answered,  4,000  dollars,  and,  afterwards,  advised 
the  witness,  who  was  a  creditor  of  Sands,  to  settle  with  him 
as  he  had  done.  Winter,  another  witness,  confirms  this  state- 
ment. It  is  also  corroborated  by  the  fact,  that  the  appellant 
did  not  prove  his  debt  against  Sands,  and  afterwards  received 
the  conveyance  for  the  Washington  lots. 

The  acceptance  of  the  deed  by  the  appellant  was  not  con- 
ditional, and  he  never  afterwards  entered  into  any  explanation 
on  the  subject  with  Sands.  He  must  be  concluded  by  the 
considerations  as  expressed  in  it.  The  court  will  be  disposed 
to  carry  the  sums  of  4,000  dollars  and  3,200  dollars  to  the 
credit  of  the  judgment.  The  balance  on  the  judgment  only 
ought  to  be  paid,  pari  passu,  with  the  other  creditors. 

Yates,  J.  was  absent. 

Spencer,  J.  The  first  question  which  1  have  chosen  to 
consider,  is,  as  to  the  effect  of  the  bills  being  taken  pro  con- 
fesso against  Stanly,  circumstanced  as  this  case  is.  If  Stanly 
was  the  *sole  defendant,  or  had  distinct  rights,  I  agree  that  his  [  *  538  ] 
default  in  appearing  and  answering  would  have  been  an  admis- 
sion of  the  fects  charged  in  the  bill.  In  Davis  v.  Davis,  (2 
Atk,  21,)  Lord  Hardwicke  says,  with  great  propriety,  that 
the  taking  a  bill  pro  confesso,  in  equity,  is  analogous  to  taking 
the  declaration  for  true,  where  the  plea  or  answer  of  the  defen- 
diint  is  insufficient.     He  was  there,  however,  speaking  of  a 
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IN  ERROR,  sole  defendant;  and,  I  believe,  not  a  case  can  be  found  in 
ALBANY,     which  it  is  insinuated,  that  where  there  are  two  defendants 
March,  1812.    having  a  joint  interest,  and  one  appears  and  answer?,  and  dis- 
^*^2]^|^^ir^  proves  the  plaintiff's  case,  that  the  plaintiff  can  have  a  decree 
V.  against  the  other  who  had  made  default,  and  agdnst  whom 

Morris,  ^g^  jjjij  ^yas  taken  pro  confesso.  It  would  be  unreasonable  to 
hold,  that  because  one  of  the  defendants  had  made  default,  the 
plaintiff  should  have  a  decree  even  against  him,  when  the  court 
is  satisfied,  from  the  proofs  offered  by  the  other,  that  in  fact 
the  plaintiff  is  not  entitled  to  a  decree.  Though  I  have  not 
met  with  cases  in  equity  to  the  point,  yet  pursuing  the  analogy 
between  proceedings  at  law  and  in  equity,  we  are  not  without 
very  clear  authority ;  for  it  is  a  well  settled  principle  of  law, 
that  in  actions  upon  contracts,  the  plea  of  one  defendan* 
enures  to  the  benefit  of  all ;  for  the  contract  being  entire,  the 
plaintiff  must  succeed  upon  it  against  all  or  none ;  and,  there- 
fore, if  the  plaintiff  fails  at  the  trial  upon  the  plea  of  one  defen- 
dant, he  cannot  have  judgment  against  those  who  let  judgment 

Sidif^iKeb  8^  ^y  default.! 

2d4.'    2  Tidd,      I^  would  require  the  most  binding  authorities  to  induce  me 

805-  to  yield  my  assent  to  such  a  proposition  as  that  set  up  by  the 

respondents'  counsel ;  and,  indeed,  the  resujt  would  be  extra 
ordinary,  for  if  one  defendant  entitled  himself  to  a  decree, 
where  the  interest  is  joint  and  inseparable,  a  decree  must  be 
made  in  his  favor  as  to  a  moiety  of  the  matter  in  issue,  and 
against  the  other  who  made  default  for  the  other  moiety ;  that 
is,  the  plaintiff  would  get  one  half  of  a  decree,  and  the  other 
defendant  the  other  half.  It  cannot  be  so ;  we  must  consider 
Claaon^s  defence  as  enuring  to  the  benefit  of  Stanly. 

I  now  proceed  to  examine  the  merits  of  the  case  ;  and  the 
first  inquiry  will  be,  whether  Clason  has  a  right  to  avail  him- 
self of  the;  judgment  recovered  by  Low  against  Sand^  1  This 
will  depend  on  the  fact,  whether  Clason  and  Stanly  were 
sureties  for  Sands  or  not  in  that  transaction.  This  fact  ad- 
mits of  no  doubt. 

Clason,  in  his  answer,  avers  the  fact  of  suretyship,  and  he 
proves  it.     First,  the  endorsement  of  Sands^  note  by  Clason 

[  *  539  ]  *and  Stanly,  and  the  passing  of  that  note  by  Sands  to  Low,  is 
prima  facie  evidence  of  the  suretyship.  This  is  proved  by 
Joseph  Stansbury.  Secondly,  Sands  proves  that  Clason  and 
Stanly  endorsed  the  note  on  which  Low^s  judgment  was  ren- 
dered, as  sureties,  and  for  his  accommodation 

Now,  though  Sands  has  been  guilty  of  a  fraud,  we  are  not 
to  intend  that  he  is  perjured,  nor  will  his  executing  fraudulent 
deeds  have  any  other  effect  than  to  render  him  suspected, 
when  he  comes  to  swear  in  opposition  to  a  more  credible  wit- 
ness. But  there  is  no  proof  at  all,  on  the  part  of  the  respon- 
dents, impeaching  the  fact  to  which  he  deposes.  It  cannot, 
then,  be  doubted,  upon  any  rules  of  evidence  with  which  I  am 
conversant,  but  that  the  fact  is  completely  made  out  that  CZa- 
son  and  Stanly  endorsed  Sands^  note  as  his  sureties. 

That  a  surety  who  pays  a  debt  for  his  principal,  has  a  right 
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lo  be  put  in  the  place  of  the  creditor,  and  to  avail  himself  of  in  error. 
every  mean  the  creditor  had  to  enforce  payment  against  the 
principal  debtor,  is  a  principle  which  I  had  supposed  incon- 
testable. The  case  of  Parsons  and  Cole  v.  Briddock,  (2 
Vern.  608,)  has  never  been  questioned.  In  that  case,  the 
plaintiffs  were  bound  as  sureties  for  Mr.  Briddock,  and  had 
counter  bonds.  Briddock,  the  principal,  was  afterwards  ar- 
rested, and  Dr.  Briddock  becamie  his  bail,  and  judgment  was 
obtained  against  the  bail.  The  plaintiffs  being  sued  on  the 
original  bond,  were  forced  to  pay  the  money,  and  then  brought 
their  bill  to  have  the  judgment  obtained  against  the  bail  as- 
signed to  them,  to  be  reimbursed  what  they  paid,  and  it  was 
held,  and  so  decreed,  that  the  judgment  against  the  bail  should 
be  assigned  to  the  plaintiffs,  in  order  to  reimburse  them  what 
they  had  paid,  with  interest  and  costs.  Lord  Mdon  speaks 
of  this  case  as  a  strong  one,  but  by  no  means  with  disapproba- 
tion. It  is  a  much  stronger  one  than  the  case  before  us ;  here 
how  had  a  judgment  against  Sands,  the  principal  debtor ;  he 
had  a  judgment  also  against  Clason  and  Stanly,  the  sureties. 
The  sureties  pay  the  latter  judgment ;  Low  then  does,  volun- 
tarily, what  equity  would  compel  him  to  do ;  he  assigns  the 
judgment  he  held  against  Sands  to  Clason  alone.  This  is 
not  hke  the  case  of  a  bond  by  two  obligors,  where  one  of  them 
pays  the  debt,  and  then  wants  to  sue  at  law,  in  the  name  of 
the  obligee.  At  this  day,  stich  a  suit  would  not  entitle  the 
obligor,  who  had  paid  the  money,  to  any  remedy  which  he 
could  not  have,  in  an  ordinary  suit  in  his  own  name,  for  money 
paid,  laid  out  and  advanced  ;  but  as  to  the  bond,  the*  payment  [  *  540  ] 
oy  one,  on  the  very  instrument,  is  a  satisfaction  of  that  debt, 
and  the  other  obligor  may  plead  it.  Sands  could  not  plead 
the  payment  of  the  judgment  against  Clason  and  Stanley,  as 
a  payment  of  the  judgment  against  him.  The  respondents 
stand  in  his  place,  and  they  can  have  no  other  or  greater  rights 
than  Sands  had.  That  assignees  of  a  bankrupt  are  bound  by 
an  equitable  or  legal  li^n,  although  they  had  no  notice  of  its 
(existence,  is  a  very  clear  principle;  (1  Bfo,  C.  C,  420.  .6 
Ves.  jun.  95.  n.  a.;)  for,  as  Sir  Wittiam  Grant  observes,  the 
assignment  from  the  commissioners,  by  operation  of  law,  passes 
the  rights  of  a  bankrupt  precisely  in  the  same  plight  and  con- 
dition as  he  possessed  them.     (9  Ves.  jun.  100.) 

The  doctrine  contended  for  by  the  respondents'  counsel, 
that  the  lien  created  by  Low^s  judgment  could  not  be  extend- 
ed and  enforced  in  favor  of  Cto^nand  Stanly,  against  Sands' 
assignees,  they  being  third  persons,  and  strangers  to  it,  is  not 
sound.  They  are  not  third  piersoiis,  but  are  precisely  in  the 
place  of  Sands ;  besides,  and  which  is  also  a  sufficient  answer 
to  that  objection,  the  lien  was  not  raised  by  the  construction 
of  equity,  for  it  is  a  legal,  hot  an  equitciHe  Uen.  Low's  judg- 
ment was  assigned  to  Clason  solely  ;  he,  therefore,  sdlely  suc- 
ceeded to  Low's  lien.  Stanly  does  not  question  that  trans- 
action ;  Clason,  therefore,  must  be  deemed  to  have  a  distiiact 
and  separate  right  in  that  judgment. 
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The  points  next  to  be  considered  are,  whether  Claaon  ac- 
cepted the  deed  for  the  Washington  lots,  in  such  a  manner  as 
to  conclude  himself,  and  whether  he  has  received  4,000  dol- 
lars in  satisfaction  of  the  other  part  of  the  agreement,  and  as 
a  substitute  for  one  half  of  the  debt  which  was  to  have  been 
paid  out  of  a  debt  due  Sands  from  the  French  government. 

There  is  no  proof  of  the  agreement  or  the  acceptance  of  the 
deeds  for  the  Washington  lots,  except  Clason^s  answer.  His 
answer  is  certainly  evidence  against  him  ;  and  it  is  also,  on 
these  points,  evidence  for  him,  unless  disproved  by  one  wit- 
ness, and  circumstances  corroborating  the  testimony  of  that 
witness. 

I  can  perceive  nothing  evasive  in  his  answer  upon  these 
points ;  and  should  one  part  be  susceptible  of  doubt  and  savor 
of  evasion,  it  would  be  incorrect  to  hold  him  down  to  that 
part,  and  disregard  other  parts  of  the  answer  which  are  full 
and  explicit.  An  answer,  like  any  instrument,  is  to  be  con- 
strued by  regarding  it  as  a  whole,  and  by  looking  into  the 
whole  of  it,  and  comparing  one  part  with  another.  The  mind 
of  man  is  so  ingenious,  and  the  critic  ''^looks  with  such  a  mi- 
croscopic eye,  that  unless  courts  give  a  fair  construction  to 
papers,  by  looking  through  them,  no  man  can  make  an  answer, 
if  the  case  be  a  complex  one,  without  being  subjected  to  the 
charge  of  perjury, 

I  am  persuaded  that,  but  for  an  oversight,  his  honor  the 
chancellor  would  not  have  considered  the  answer  evasive  as  to 
the  payment  of  the  4,000  dollars. 

The  answer  is  full  and  explicit,  that  the  conveyance  for  the 
Washington  lots  was  left  with  the  appellant,  as  he  supposes, 
in  part  performance  of  the  agreement  \  but  he  denies  that  he 
accepted,  or  agreed  to  accept,  the  same,  in  any  manner,  or  for 
any  other  purpose  than  the  agreement,  and  that  he  gave  no 
receipt  for  it. 

Then,  as  I  construe  the  answer,  the  deed  was  received  by 
Claaon  in  expectation  of  the  fulfilment  of  the  agreement;  and 
he  has  suffered  it  to  remain  in  his  custody  as  an  inchoate  trans- 
action, as  one  step  taken  towards  the  performance  of  an  entire 
contract.  He  has  a  right,  therefore,  to  insist  that  it  did  not 
operate  as  a  performance  of  the  agreement 

I  cahnot  conceive  how  the  answer  could  be  more  full  than 
it  is,  in  denying  the  payment  of  the  4,000  dollars.  Clason 
says  that  neither  he,  nor  any  other  person  for  him,  hath  receiv- 
ed any  estate  or  effects,  real  or  personal,  from  Sands,  or  any 
other  person,  in  satisfaction,  or  upon  any  agreement  or  under- 
standing, whatever,  for  or  towards  satisfaction  of  the  moneys 
due  him  or  any  part  thereof. 

Oenrge  Knox  is  the  only  witness  relied  on  to  disprove  f7a- 
son^s  answer.  He  testifies  not  to  any  fact  he  has  seen  or  wit- 
nessed, but  to  Claaon^ s  declarations ;  and  it  is  certain  tliat,  in 
the  case  of  Only  v.  Walker,  (3  Atk.  407,)  the  master  of  the 
rolls  considered  the  declarations  of  the  defendant  as  a  circum* 
stance  corroborating  a  fact  sworn  to  by  a  witness,  and  not  as 
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direct  proof  against  the  answer.     Mr.  Knox  was  called  on  to  IN  error. 

testify  after  the  lapse  of  many  years ;  and  it  is  impossible  to 

say  (if  we  yield  our  assent  to  all  he  has  testified,  what  Clason 

meant,  when  he  said  he  had  let  out  Sands,  and  had  got  four 

thousand  dollars  for  his  debt)  to  what  debt  he  referred,  or 

whether  the  4,000  dollars  was  in  money  or  the  Washington 

lands.     Knox  is  certainly  incorrect  that  Clason  told  him  he 

had  obtained  judgment  for  his  debt  amounting  to  15,000  or 

16,000  dollars.     No  such  judgment  appears  to  have  existed  at 

any  time. 

*Giving  to  Knox^s  testimony  the  utmost  effect,  it  is  one  wit- 
ness against  the  positive  denial  of  the  appellant,  and  there  are 
no  circumstances  corroborating  that  witness  of  any  weight  or 
force.  Whether  the  rule  so  well  and  firmly  settled  is  just  or 
unjust,  we  are  not  at  liberty  to  examine ;  ita  lex  scripta  est : 
and  in  my  opinion  the  answer  of  Clason  must  prevail. 

I  am,  therefore,  of  opinion,  that  there  is  no  ground  for  re* 
lief  to  the  respondents,  as  respects  the  judgments ;  and  the 
respondents  having  so  framed  their  bill  as  not  to  require  the 
appellant  to  make  his  election  whether  to  keep  the  fVashing- 
ton  lots  or  not,  but  have  prayed  only  that  an  entry  of  satisfac- 
tion of  the  judgments  may  be  decreed,  they  have  failed  alto- 
gether, and  the  bill  ought  to  have  been  dismissed,  with  costs. 

Lewis,  Wilkins,  Bishop,  Carl,  Haight,  Rouse,  Stearns, 
Tabor,  Tayler,  and  Townsend,  Senators,  concurred  in  this 
opinion. 

Thompson,  J.  The  respondents'  bill  in  the  Court  of  Chan- 
cery had  for  its  object,  generally,  a  discovery  of  what  was  due 
from  Comfort  Sands,  the  bankrupt,  to  the  appellant,  Clason, 
and  what  payments  he  had  received,  and  what  property  he  had 
in  his  hands,  belonging  to  Sands;  and  it  prays  relief  against 
certain  judgments  which  Clason  was  about  enforcing  against 
the  estate  of  Sands. 

The  material  and  principal  inquiry  will  be,  whether  the  an- 
swer of  Clason  has  been  disproved,  so  as  to  warrant  the  decree 
which  has  been  made  against  him.  It  is  an  undeniable  rule  in 
chancery  that  the  answer  to  a  bill  for  discovery,  being  under 
oath,  must  be  taken  as  true,  unless  disproved  by  two  wit- 
nesses, or  by  one  witness  and  circumstances  warranting  a  pre- 
sumption against  the  truth  of  the  answer.  (2  Atk.  19.)  The 
respondents  having  thought  fit  to  make  the  appellant  a  witness, 
they  are  bound  by  what  he  discloses,  unless  it  is  satisfactorily 
disproved.  Where  the  answer  and  the  testimony  are  at  vari- 
ance, it  becomes  a  question  of  credibility.  The  answer  is  not 
to  be  discredited,  or  any  presumption  indulged  against  it,  on 
account  of  its  being  the  testimony  of  a  party  interested.  He 
is  made  a  witness  by  his  adversary,  and  it  would  be  unjust  to 
compel  him  to  testify,  and  then  consider  his  testimony  un- 
ivorthy  of  credit,  because  he  is  a  party  in  the  suit.  This  is 
lot  the  light  in  which  *an  answer  i&  received  in  chancery.  It 
B  considered  equal  to  the  oath  of  one  witness.     And  to  war- 
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IN  ERROR,  rant  a  decree  against  the  answer,  it  ought  to  be  satisfiictorilj 
'  ^jjbanyT"  disproved. 

It  will  be  necessary,  in  order  to  test  the  case  before  us  by  this 
rule,  to  look  particularly  at  the  discovery  sought  by  the  bill, 
and  the  an9wer  given  to  it ;  lor  I  apprehend,  that  with  respect 
to  many,  and,  indeed,  most  of  the  facts  which  have  been  con- 
sidered material  in  this  case,  the  answer  stands  uncontradicted, 
and,  of  course,  must  be  taken  as  true. 

The  bill  prays  a  discovery,  first,  as  to  what  was  due  from  C. 
Sanda  to  the  appellant,  on  what  account,  and  how  secured ; 
and,  secondly,  what  dfecta  or  property  of  Sanda  had  come  to 
his  hands  in  satisfaction  of  his  demands,  and  under  what 
agreement  or  understanding  it  was  so  conveyed,  aas^ed,  de- 
livered or  paid.  In  answer  to  the  first  inquiry,  the  appeHant 
states  his  demand  to  consist  of  a  judgment  in  favor  of  JVicA- 
olas  Lota  Eigainsi  Sands  for  5,812  dollars  and  61  cents«and 
which  had  been  duly  assigned  to  him ;  a  judgment  in  favor  of 
Clason  and  Stanly  against  Sanda  for  5,874  dollars  s^d  6 
cents ;  and,  also,  a  promissory  note  for  3,200  dollars,  which 
Claaon  and  Stanljf  had  paid  as  endorsers  for  Sanda,  To  the 
inquiry  on  what  account  the  demands  accrued,  the  answ^ 
states  that  they  aecrued  by  reason  of  his  having  become  secu- 
rity for  Scmda.  These  facts  are  uncontradicted,  and  we  are 
not  at  liberty  to  reject  them.  What  the  legal  effect  and  ope- 
ration of  the  payment  and  satisfaction  of  the  judgment  which 
Low  had  recovered  against  Claaon  and  Stanly,  as  endorsers 
for  Sanda,  would  be  upon  the  judgment  which  he  had  against 
Sanda,  as  the  maker  of  the  note,  and  which  was  assigned  to 
Claacn,  will  be  noticed  hereafter.  With  respect  to  the  note 
for  3,^00  dollars,  the  prima  fade  presumption  would  be,  that 
it  was  included  in  the  judgment  of  Claaon  and  Stanly  against 
Sanda,  as  they  had  declared  upon  it.  But  this  presumption 
may  be  rebutted  by  proof  showing  that  it  was  not  included. 
(6  Term  Rep.  607.)  And  the  answer  furnishes  this  proof.  It 
is  a  direct  and  proper  reply  to  the  inquiry  made  of  the  appel- 
lant, as  to  what  was  due  from  Sanda ;  and  is  explicit  that  it 
was  not  included  in  the  judgment.  As  to  the  amonnt  of  the 
appellant's  deniand,  and  on  what  account  it  accrued,  there  is 
no  variance  between  the  answer  and  the  proof,  and  it  must  be 
considered  as  established,  that  it  consists  of  the  two  judgments, 
and  the  note  which  I  have  mentioned. 

*The  second  branch  of  the  discovery  relates  to  the  property 
received  by  Claaon,  and  under  what  agreement  it  was  re- 
ceived. 

To  this  inquiry  the  answer  states  expUcitly  that  the  appellant 
has  not  received,  nor  has  any  other  person  received  for  him,  or 
to  his  use,  from  Conifort  Sarids,  nor  from  any  other  person,  on 
his  behalf,  any  of  Sanda^  goods,  moneys,  debts,  or  any  other 
thing,  in  payment  and  disclmrge  of  the  said  judgments,  and 
the  stud  3,200  dollars,  or  of  any  part  thereof,  the  whole  of 
which  amount,  with  the  interest,  is  still  justly  due.  This  is  as 
full  and  ample  a  negation  of  all  payments  as  could  possibly  be 
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made,  and  this  general  denial  ought  to  be  kept  in  view  in  the  in  error, 
examination  of  the  particular  details  of  the  answer ;  for  the 
whole  answer  is  to  be  taken  together,  and  if  any  particular 
part  is  susceptible  of  a  double  meaning,  or  has  the  appearance 
of  evasion,  it  ought  to  be  so  construed  as  to  comport  with  the 
general  denial.  The  detail  is  more  the  language  of  the  drafts- 
man, which  the  party  may  not  be  able  to  criticise,  but  the  gen- 
eral denial  is  intelligible,  and  cannot  but  be  understood  by 
him ;  and,  in  this  case,  it  is  so  broad  and  unqualified,  that  it 
must  be  taken  for  an  absolute  denial  of  the  acceptance  of  the 
deed  for  the  fVashington  lots,  or  the  receipt  of  the  4,000  dol- 
lars, as  stated  by  him. 

The  answer  of  the  appellant,  as  to  the  nature  and  terms  of 
the  agreement  between  him  and  Sands,  relative  to  the  pay- 
ment and  satisfaction  of  his  demands,  is  made  evidence  by  the 
prayer  in  the  bill  for  a  discovery  as  to  that. agreement.  And 
the  answer  states  the  agreement  to  have  been,  that  the  appel- 
lant was  to  be  paid  one  half  of  his  demand  out  of  a  debt  due 
to  Sands  from  the  French  government,  and  the  other  half  in 
lots  in  the  city  of  Washington,  at  the  price  originally  paid  for 
them  by  Sands.  There  is  no  evidence  whatever  tending  to 
show  that  such  were  not  the  terms  of  the  agreement.  What 
is  said  in  the  answer  as  to  the  manner  and  circumstances  un- 
der which  the  deed  for  the  Washington  lots  was  dehvered,  is 
drawn  out  by  the  inquiries  in  the  bill.  It  states  that  the  con- 
veyance for  tliese  lots  was  left  in  the  appellant's  possession,  as 
he  supposes,  in  part  performance  of  the  agreement  before- 
mentioned,  but  that  he  did  not,  at  that  time,  to  the  best  of  his 
remembrance  and  belief,  even  examine  it,  nor  did  he  accept,  or 
agree  to  accept,  the  same  in  any  manner,  or  for  any  purpose, 
other  than  the  agreement  aforesaid.  This  answer  has  been 
treated  as  equivocal  and  evasive,  because  it  says  he  did  not,  at 
that  time,  accept,  or  agree  to  accept,  the  deed,  leaving  it  open 
to  the  inference  ''^that  he  might  have  done  it  at  some  other 
time.  There  might  be  some  plausibility  in  this  criticism,  if 
this  part  of  the  answer  was  to  be  taken  alone,  and  uncon- 
nected with  other  parts.  But  when  he  adds,  that  he  did  not, 
nor  did  he  ever  intend  to  accept  or  consider  those  lots  as  pay- 
ment of  his  debt,  or  any  part  thereof,  unless  vpon  the  terms 
of  the  agreement  aforesaid,  and  upon  the  fulfilment  thereof,  it 
is  impossible  to  mistake  his  meaning,  or  give  any  other  reason- 
able construction  to  the  answer,  than  that  it  amounts  to  a  total 
denial  of  an  absolute  acceptance  of  the  deed ;  but  that  it  was 
left  with  him  in  part  fulfilment  of  the  agreement,^  which  was 
to  be  completed  and  settled  on  the  performance  of  the  other 
part  by  Sands.  This  was,  by  no  means,  an  unusual  or  extra- 
ordinary course  of  proceeding.  Clason  might,  perhaps,  have 
elected  to  consider  this  an  absolute  delivery,  and  binding  upon 
Sands ;  but  when  he  positively  denies  that  he  ever  did  accept 
it,  or  intend  to  accept  it,  as  payment,  to  consider  it  an  uncon^ 
ditional  acceptance,  would  be  forcing  upon  him  a  partial  ful 
fihnent   of  an  entire  agreement,  in  the  face   of  established 
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IN  ERROR,  principles  of  law.  And  what  evidence  is  there  opposed  to  this 
positive  denial  of  any  acceptance  of  the  deed  ?  Nothing  but 
the  circumstances  of  the  deed  remaining  in  his  possession,  and 
his  not  proving  his  debt  before  the  commissioners  of  bank- 
ruptcy. These  are  circumstances,  however,  of  little  weight, 
when  we  consider  the  situation  in  which  Clason  was  placed. 
He  had  strong  reasons  to  suspect  that  Lewis  Sands,  who  had 
executed  the  deed  to  him,  was  a  mere  trustee  for  his  father  ; 
and  if  so,  the  deed  would  be  void,  being  given  after  the  bank- 
ruptcy of  C.  Sands,  Proceedings  were  about  this  time  insti- 
tuted in  chancery  by  the  creditors  of  C,  Sands,  to  be  relieved 
against  certain  fraudulent  conveyances  made  by  C  Sands  to 
his  sons  ;  which,  if  effected,  would  let  in  the  judgments  held 
by  the  appellant  against  Sands,  He  had  a  right  to  lay  by^^ 
waiting  events,  and  not  exhibit  his  claim  to  the  commissioners. 
No  acts  of  ownership  have  been  exercised  over  the  Washing- 
ton lots ;  and  to  construe  a  mere  silence  into  an  acceptance  of 
the  deed  would,  under  the  circumstances  in  which  the  appel- 
lant was  placed,  be  unreasonable. 

With  respect  to  the  4,000  dollars  charged  in  the  bill  to  have 
been  received  by  the  appellant,  in  addition  to  the  said  lots,  in 
full  satisfaction  of  all  claims  and  demands,  the  answer  fully  and 
positively  denies  the  receipt  of  that  sum,  or  any  other  sum,  at 
any  time,  in  satisfaction  or  discharge  of  the  appellant's  de- 

[  *  546  ]  mands,  *or  on  any  other  account,  or  for  any  other  purpose 
whatever.  I  am  unable  to  discover  any  ambiguity  whatever  in 
this  denial.  It  is  a  full,  complete  and  unequivocal  negation 
of  the  charge  in  the  bill,  and  superadds  the  broad  denial  of  the 
receipt  of  that  sum,  at  any  time,  or  on  any  account.  In  this 
particular,  and  in  this  only,  is  the  answer  contradicted  by  any 
testimony.  Knox  swears  that  a  few  days  after  Sands  was 
discharged  from  imprisonment,  he  met  Clason  and  asked  him 
how  much  he  had  got  for  his  debt  against  Sands;  to  which  he 
answered  4,000  dollars.  This  proof  is  certainly  contradictory 
to  the  answer.  I  see  no  ground  upon  which  they  can  be  re- 
conciled. It  is,  however,  only  oath  against  oath,  and  the  alle- 
gation in  the  bill  stands  without  proof.  This  alone  would  be 
a  sufficient  answer.  But  I  think  there  are  some  circumstances 
tending  to  show  that  Knox  must  be  mistaken,  if  he  means  to 
be  understood  as  saying,  that  Clason  told  him  he  had  received 
that  sum  in  cash.  The  bill  charges  the  money  to  have  been 
received  in  the  year  1805  ;  and  the  conversation  spoken  of  by 
Knox  mnsi  have  been  in  1801.  Knox  says  Cte^on  told  him 
Sands  was  indebted  to  him  15,000  or  16,000  dollars,  and  that 
he  had  obtained  judgment  for  the  said  debt.  No  such  judg- 
ment appears  as  the  foundation  of  the  appellant's  claim.  And 
it  is  certainly  worthy  of  notice  that  this  is  only  proof  of  a 
confession  madfe  in  a  casual  conversation,  several  years  ago, 
liable  to  have  been  misunderstood,  or  to  have  been  forgotten 
by  lapse  of  time.  Sands  was  himself  a  witness,  and  the 
respondents  must  have  known  from  the  answer,  that  it  was 
necessary  for  them  to  support  the  allegation  in  the-  bill  by 
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more  than  one  witness;  the  omission,  therefore,  to  make  the  in  error, 
inquiry  of  Sands,  if  chargeable  as  neglect  in  either  party, 
must  rest  on  the  respondents.  I  think,  upon  the  whole,  we 
may  safely  conclude  that  the  fects  denied  by  the  answer  are 
as  strong,  if  not  stronger,  than  those  affirmed  by  the  depo- 
sition of  Knox,  which  brings  the  case  within  the  rule,  that 
no  decree  can  be  made  against  the  appellant  upon  such  evi- 
dence. 

The  only  remaining  inquiry  is,  how  far  the  respondents  are 
entitled  to  the  relief  prayed  for,  as  to  an  entry  of  satisfaction 
of  these  judgments.  The  judgment  assigned  by  Lotv  to  the 
appellants  must,  I  think,  be  considered  unsatisfied,  and  as  a 
legal  lien  on  the  property.  Had  the  judgment  against  tlie  en- 
dorsors  been  paid  and  discharged,  without  at  the  same  time 
taking  an  assignment  of  the  judgment  against  the  principal,  it 
might  have  operated  as  a  satisfaction  of  that  judgment.  But 
the  appellant  stands  before  the  *court  as  a  purchaser  and  as- 
signee of  the  judgment,  and  the  money  paid  by  him  was  the 
consideration  for  the  assignment.  The  judgments  against  the 
principal  and  tie  security  are  separate  and  distinct.  I  see  no 
reason  why  the  security  may  not  purchase  a  judgment  against 
the  principal  as  well  as  any  other  person.  None  of  the  cases 
cited  on  the  argument  warrant  a  different  conclusion;  (2 
Johns,  Cos.  231.  2  Vern.  608.  1  Atk.  135.  2  Ves.  172. 
570 ;)  and  a  contrary  doctrine  would  seem  unreasonable  and 
unjust.  With  respect  to  the  other  judgment,  (and  assuming 
the  answer  of  the  appellant  to  be  true,)  there  is  no  pretence 
of  its  having  been  satisfied.  The  two  judgments  are,  there- 
fore, in  force,  and  entitled  to  priority  of  satisfaction.  I  think, 
however,  that  the  appellant  ought  not  to  be  allowed  more 
than  a  moiety  of  these  judgments.  For  it  appears  from  his 
answer,  that  the  consideration  for  the  assignment  of  the  one 
was  paid  by  Clason  and  Stanly,  And  although  the  assign- 
ment was  made  to  Clason  alone,  yet  he  must  be  deemed  a 
trustee  for  Stanly  as  to  a  moiety  ;  the  other  judgment  stands 
in  the  name  of  Clason  and  Stanly.  They  are,  therefore,  to 
be  taken  as  joint  owners  of  botji  judgments.  And  the  bill 
having  been  taken  pro  confesso  against  Stanly,  is  an  admis- 
sion, on  his  part,  of  satisfaction  so  far  as  his  interest  is  con- 
cerned. The  answer  or  defence  of  Clason  cannot  enure  to 
the  benefit  of  Stanly.  (1  Caines'  Cas.  in  jEr.  121.)  I  have 
not  met  with  any  case  in  the  books  where  a  bill  has  been  taken 
pro  confesso  against  one  only  of  several  defendants.  But  in 
order  to  give  the  force  and  effect  to  this  default,  which  is  con- 
templated by  the  statute,  the  proceedings  must,  thereafter,  be 
considered  in  the  nature  of  separate  suits,  especially,  where 
the  nature  of  the  controversy  is  such  as  to  admit  of  distinct 
consideration,  and  separate  relief.  Where  the  defence  set  up 
goes  to  the  essence  and  foundation  of  the  claim  made  by  the 
bill,  and  that  is  wholly  destroyed  by  the  party  appearing,  there 
may  be  some  difficulty  in  enforcing  the  decree  against  the 
party  who  has  suffered  the  bill  to  be  taken  pro  confesso.     But 
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IN  ERROR  in  the  present  case,  we  may  consider  Clason  as  attempting  to 
enforce  the  collection  of  a  debt  due  to  himself  and  his  co- 
partner, when  his  copartner  has  acknowledged  satisfaction  as 
to  his  claim.  If  Stanly  is  to  be  considered  jointly  interested 
with  Clason,  it  was  no  doubt  competent  to  him  to  release  or 
acknowledge  satisfaction,  so  far  as  his  interest  is  concerned,  and 
his  default  as  equivalent  to  such  acknowledgement ;  and  his 
rights  are  to  be  viewed  in  the  same  light  as  if  he  had  appeared 
and  answered,  and  confessed  the  facts  *stated  in  the  bill.  No 
injustice  is  done  to  Clason;  a  moiety  is  all  he  shows  himself 
entitled  to.  If  the  sole  and  exclusive  right  to  the  partnership 
debts  has  been  transferred  to  him,  he  ought  to  have  shown  it. 
This  answer,  it  is  true,  states  a  dissolution  of  the  partnership 
in  1803;  and  that  by  an  agreement  between  him  and  Stanly 
all  the  property,  debts  and  effects  of  the  copartnership  became 
vested  in  him  solely.  The  dissolution  of  the  partnersliip  is 
proved,  but  there  is  no  evidence  of  the  agreement  in  relation 
to  the  partnership  concerns.  The  answer,  in  this  respect,  is 
not  evidence.  It  does  not  form  a  part  of  the  discovery  sought 
by  the  bill ;  and  if  the  appellant  claimed  the  sole  right  to 
these  judgments,  he  should  have  proved  the  agreement  set  up 
in  his  answer.  The  testimony  on  this  point  is  insufficient. 
The  witnesses  only  state  that  it  was  generally  understood  that 
Clason  was  the  principal  partner  of  the  firm,  and  that  the 
funds  were  furnished  by  him,  and  that  he  had  the  principal,  if 
not  the  sole  direction  of  the  business,  after  the  dissolution 
This  testimony  is  too  vague  and  uncertain,  either  to  establish 
the  terms  of  the  partnership,  or  the  transfer  of  the  partner- 
ship property  to  the  appellant.  As  the  facts  now  appear  be- 
fore us,  Clason  and  Stanly  are  equally  interested  in  these 
judgments,  and  the  appellant  is  only  entitled  to  receive  satis- 
faction for  a  moiety  of  them.  No  interest,  however,  ought  to 
be  allowed.  The  appellant  relies  on  his  legal  lien,  and  was 
about  enforcing' payment  by  execution,  under  which  he  could 
not  have  recovered  interest.  The  judgments  were  upon  pro- 
missory notes.  And  at  law,  no  interest  subsequent  to  the 
judgii\ent  can  be  recovered  undfer  the  execution,  unless  the 
judgment  is  upon  a  penalty.  The  same  rule  has  been  recog- 
nised in  chancery.  The  question  of  interest  rests,  perhaps,  m 
the  sound  discretion  of  the  court,  and  I  should  be  inclined  not 
to  allow  it  on  these  judgments,  because  the  interest  is  not  a 
legal  lien  on  the  land  ;  and  as  it  is  this  lien  on  which  the  ap- 
pellant rests,  he  ought  to  be  satisfied  with  what  he  would  have 
recovered  had  he  proceeded  under  his  executions.  (6  Johns. 
Rep.  284.     2  Ves.  jun.  157.  162.) 

With  respect  to  the  deed  for  the  Washington  lots,  I  should 
rather  incline  to  leave  it  untouched  by  the  present  determina- 
tion. It  is  not  made  necessary,  by  the  state  of  the  case,  to 
decide  upon  it.  The  bill  in  the  Court  of  Chancery  does  not 
seek  for  any  relief  against  this  deed.  It  has  been  drawn  m 
question  only  by  the  allegation  of  its  having  been  accepted  ia 
satisfaction  of  the  appellant's  demand,  but  which  the  respoa- 
442 


OP  THE  STATE  OF  NEW-YORK.  *549 

dents  have  failed  to  establish.     The  *appellant  may  have  an  IN  error. 
equitable   lien  on  the  lots,  for  the  payment  of  the  note  of     ALBANY, 
3,200  dollars,  and  his  other  small  account,  and  which  ought  to    March,  isis. 
be  taken  into  consideration,  if  the  present  decree  is  to  extend  "^""^flJ^^^^J^^ 
to  that  deed.  v. 

I  am  accordingly,  of  opinion,  that  the  appellant  is  entitled      Hiltof. 
only  to  a  moiety  of  the  two  judgments,  and  that  satisfaction 
thereof  ought  to  be  entered,  on  his  receiving  that  amount. 

Kent,  Ch.  J.  and  Van  Ness,  J.  were  of  the  same  opinion. 

Platt,  Hall,  Hopkins,  Phelps,  and  Livingston,  Senators, 
also  concurred. 

A  majority  of  the  courtf  being  of  opinion  that  the  decree  of  MarckU,l^t^ 
the  chancellor  ought  to  be  reversed  in  toto,  it  was  thereupon  .  tFor  revcrs- 

ORDERED,    ADJUDGED,    and    DECREED,    that    the    decrCC    of  the  "*Forrevereii« 

Court  of  Chancery  be  reversed,  and  that  the  respondents'  bill  in  part. « 
be  dismissed ;  and  that  the  respondents  pay  to  the  appellant 
his  costs  in  the  Court  of  Chancery  to  be  taxed,  and  that  the 
record  be  remitted,  &c. 


Levi  Jansen,  Esq,  late  Sheriff  of  Ulster,  Plain- 
tiff in  error, 
against 
Benjamin  Hilton,  Defendant  in  error, 

THIS  cause  came  up,  on  a  writ  of  error,  from  the  Supreme  By  the  act 
Court.  Hilton  brought  an  action  of  debt,  in  the  court  below,  \tf}^u^t9U 
against  Jansen,  sheriff  of  Ulster,  for  the  escape  of  Edward  passed  soth 
EUinge  from  the  limits  of  the  gaol  liberties;  being  in  execu-  ^^[^'ertuf^k 
tion  on  a  judgment  obtained  in  August  term,  1807,  in  favor  merely  an  ex- 
ef  Hilton,  for  eight  hundred  and  ten  dollars  and  fifty  cents,  ^X"of  {he 
debt,  and  one  hundred  and  fifteen  dollars  and  forty-three  cents,  prison,  and  if  a 
damages  and  costs.  The  writ  was  returned  in  August  term,  g^s  given  tJ^he 
1809.  The  declaration  contained  six  counts.  After  stating  sherrtr  a  bond 
the  *judgment  against  EUinge,  his  arrest  on  the  ca.  sa.,  the  [*550] 
taking  of  a  bond  by  the  sheriff  for  the  liberties,  and  his  letting  for  the  liberties, 
him  go  at  large,  (fcc.  within  the  limits,  it  charged  various  es-  goe"s"^*'beyoad 
eaves,  voluntarily  and  wilfully  made  from  the  limits,  from  the  the  limits,  his 
1st  of  February,  1808,  to  the  20th  of  Jun4i,  1809.  The  plain-  ^^^^  'iJfte 
tiff  in  error  pleaded,  1.  Nil  debet,  on  which  issue  was  joined  in  sheriff  may  re- 
November  term,  1809.  In  August  term,  1810,  in  consequence  ^^^  '^^^^^ 
of  the  act  passed  the  5th  of  April,  1810,  he  obtained  leave  of  and  recommit 
tlie  court  to  add  special  pleas  ;  and  he  pleaded  to  each  count.  ciTtody,  ^  **w 
a.  That  EUinge  had  returned  within  the  limits  of  the  gaol  lib-  brin?  an  action 
^rties  of  the  county,  before  the  suit  was  brought  against  the  """^^^  **°  j,e?e 
sheriff.  These  pleas  were  unaccompanied  by  an  affidavit  of  such  prisoner 
the  sheriff  that  the  escape  was  without  his  consent,  knowledge,  gge?tiir°wi*th^ 

out  the  privity 

(«)  Vide  Riley  v.  Seymour,  1  We^id.  Rev.  143.     Rockfeller  v.  Donnelly,  8  Com;.  Rep.  <>'    cons^'    of 

t2..     Exparie,  BadgUy,lCou>    Rep.  412.     Slmrp  v.  CameU,6  Ibid.  65.    t  Rev.   the  sheriff,  and 

Sint.  432.     AVClurev.  Innng,  3  Cow.  Rep.  320.     WJieehr  v.  Bailey  13  Johns.    Rep,  an     action  ^  is 

3Gt).    Pitlve,  v.M'lntifre,  Ibid.  503.     Hass'tm  v  GnJm,lSJohr^.Rep.A^  brougl  t  agains* 
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IN  ERROR,  or  privity.     To  each  of  the  special  pleas  there  was  a  general 
ALBANY,"  demurrer  and  joinder. 

March,  1813.       Tho  causc  was  tried  at  the  Ulster  circuit,  in  Septtmber, 
^"^J][J^^J^^^^  1810,  on  the  general  issue-of  ni/  debet,  and  also  on  a  venire  to 
V.  assess  the  damages  on  the  demurrers  to  the  several  pleas,  in 

HiLToir.  ^j^g^  judgment  should  be  given  thereon,  for  the  plaintiff,  by  the 
the  sheriff  for  Supreme  Court.  At  the  trial,  the  plaintiff  below  proved  the 
an  escape,  he  facts  Stated  in  the  declaration,  the  extent  of  the  liberties  of  the 
may    p^ad  »  oaol,  and  that  Eltinge,  while  a  prisoner  on  the  execution,  had 

recaption      on  p       '  o  ?,  •'l      /»  ^  i        x  -i      i_ 

fresh pursait, or  been  Seen  With  a  gun,  m  pursuit  ot  game,  at  least  a  mile  oe- 
uTra^bSlore  sutt  Y^^^  ^^^  Hmits.  Bail  was  given  to  the  sheriff,  and  the  prosecu- 
brouffht,  in  bar  tiou  Commenced  against  hun  after  the  act  of  the  28th  of  March. 
?n  ufe  *Mme  ^^^^  Under  which  the  sheriff  could  assign  his  bond  to  the 
manner  as  if  plaintiff,  and  to  an  action  on  which,  if  assigned,  the  debtor,  or 
there  had  been  jjjg  gurety,  could  not  (accordiuff  to  the  decision  of  the  Supreme 

no  Irberties  es-  ^  \      i       ,  ^         i       i«     •       i     r»        i    •       •         ^t  x- 

labiished  and  Court)  plead  a  return  to  the  limits  before  bringing  the  action. 
been**from  ^the  ^  verdict  was  found  for  the  plaintiff  for  the  amount  of  his  debt 
walls  of  the  and  damages,  as  stated  in  the  execution, 
f  "ortL^**8ht?^  '^*^®  cause,  on  the  demurrer  to  the  special  pleas,  was  argued 
if  ^  as  to*  es'  before  the  court  below,  in  Febnmry  term,  181 1 ,  and  judgment 
dt^nce*Sf  ri-  &^^^  ^^^  ^®  plaintiff,  as  in  the  case  of  Dash  v.  Van  Kleeck, 
ctpon  °  and  Sheriff' of  Albany  ]  the  points  in  both  the  cases  being  precise- 
turn  before  suTit  'y  similar,  and  it  being  agreed  by  the  counsel  for  both  parties, 
brou^ht,^'*  *re-  that  the  decision  in  that  cause  should  be  deemed,  and  it  was 
mainmg      the  accordiiiffly  SO  considered  by  the  Supreme  Court,  as  a  decision 

same  as  before  >      ^t  ^        ^  ^ 

the  statute  reia-  m  the  present  case. 

tive  to  gaol  lib-      jj  ^yjn  ^e  scQU,  from  a  reference  to  the  report  of  the  case  of 
foreih'e*act  of  Dash  V.  Van  KUeck^  H  Johns.  Bep.  477,)  that  three  of  the 
mo^iSeff'^'  judges  {Kent,  Ch.  J.,  Thompson,  J.  and  V'an  Ness,  J.)  were 
c.  i'87.)"**See  of  opinion  that  the  act  of  the  5th  o(  April,  1810,  could  not  be 
^e  next  case,  applied  to  a  suit  Commenced  prior  to  the  passing  of  that  act ; 
deu!page  663?^  and  thdt  the  other  two  judges  {Spencer,  J.  and  Yates,  J.)  were 
[  *  551  1       of  opinion  that  the  %ct  extended  to  escapes,  or  suits  brought 
for  escapes,  prior  to  the  passing  of  the  act,  and  that  such^a 
construction  of  it  would  not  render  it  unconstitutional,  as  being 
an  ex  post  facto  law,  or  as  impairing  the  obligation  of  con- 
tracts.    By  the  third  section  of  the  act,  {sess.  33.  c.  187,)  en- 
titled an  act  concerning  escapes,  Oind  for  other  purposes,  it  is 
enacted,  "  That  nothing  contained  in  the  act  entitled  '  an  act 
relative  to  gaols,'  passed  the  30th  of  March,  1801,  or  in  the  act 
entitled  '  an  act  rendering  bonds  taken  for  the  gaol  liberties 
assignable,  and  for  other  purposes,'  passed  March  28,  1809, 
shall  be  so  construed  as  to  prevent  any  sheriff,  coroner,  or  oth- 
er officer,  in  cases  of  escapes,  from  availing  himself,  as  at  com- 
mon law,  of  a  defence  arising  from  a  recaption  on  fresh  pursuit, 
and  a  returning  of  the  prisoner,  within  the  custody  of  such  offi- 
cer, before  an  action  shall  be  commenced  for  the  escape." 
This  act,  it  was  stated,  was  passed  in  consequence  of  the  de- 
cision of  the  Supreme  Court  in  Tillman  v.  Lansing.    (4  Johns. 
Rep.  45.) 

The  reasons  for  the  decision  of  the  Supreme  Court,  assigned 
by  the  Chief  Justice,  were  the  same  as  those  given  by  a  ma- 
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jority  of  the  judges  in  the  case  o(Da$h  v.  Van  Kleeck,  and  by  m  error, 
the  court  in  Tillman  v.  Lansing. 

E.  Williams,  for  the  plaintiff  in  error.  The  escape  must  be 
either  voluntary  or  negligent,  or  what,  since  the  case  of  Till" 
man  v.  Lansing,  is  called  a  statute  escape,  a  species  of  escape 
not  known  at  the  common  law.  It  was  the  sheriff's  duty  to 
pursue  the  prisoner  and  retake  him ;  and  at  common  law,  un- 
less the  escape  was  voluntary  on  his  part,  he  might  plead  fresh 
pursuit  and  recaption  or  recommitment,  as  a  complete  defence 
to  an  action  against  him  for  the  escape.  Has  this  right  been 
taken  away  from  the  sheriff  by  any  statute  ?  Th6  case  of  Till- 
man V.  Lansing  will  be  relied  on  to  show  that  such  right  has 
been  taken  away,  by  the  construction  given  to  the  statute  rela- 
tive to  gaol  liberties  ;  but  in  that  case,  there  were  sufficient 
grounds  for  the  decision  of  the  court,  without  going  so  far  as 
to  take  away  the  sheriff's  right  at  common  law  ;  and  the  ques- 
tion as  to  his  right  to  recommit  a  prisoner  who  had  transgressed 
the  limits,  was  not  decided.  .  The  act  concerning  sheriffs, 
passed  the  20th  of  March,  1801,  {sess.  24.  c.  28.  s.  22,)  re- 
cognises the  right  of  the  sheriff,  and  regulates  the  manner  of 
his  pleading  a  recaption  on  fresh  pursuit.  But  it  will  be  said, 
that  the  act  relative  to  gaols,  {sess.  24.  c.  91,)  passed  the  30th 
of  March,  1801,  virtually  repeals  the  former  act.  It  confirms 
*the  establishment  of  gaol  liberties,  and  makes  it  the  duty  of 
the  sheriff  to  permit  the  prisoner  to  go  at  large  within  the  lib- 
erties, on  his  giving  sufficient  security,  by  bond,  not  to  go  be- 
yond the  limits  of  the  gaol  liberties.  The  latter  act  was  passed 
ten  days  afler  the  former,  and  contains  no  expression  indicat- 
ing that  any  repeal  was  intended  by  the  legislature,  who  in  that 
session  were  engaged  in  re-enacting  the  revised  laws. 

A  repeal  of  a  statute  by  impUcation  is  not  favored.  It  is 
never  admitted  but  in  case  of  absolute  necessity.!  Any  seem-  t  Bac.  Abr. 
ing  repugnance  is  not  sufficient  to  justify  a  repeal  of  a  former  ^f'gsP'^  lo 
statute  by  impHcation.  The  object  of  the  first  act  in  estabUsh-  Mod,  us. 
ing  gaol  liberties,  was  for  the  health  and  convenience  of  the 
prisoner ;  there  was  no  intention  to  increase  the  sheriff's  re- 
sponsibility. Before  the  passing  of  the  act  relative  to  gaols,  a 
sheriff  might,  if  he  saw  fit,  have  permitted  the  prisoner  to  go  at 
large,  within  the  liberties,  on  his  giving  security ;  but  by  that 
act  it  was  made  his  duty  to  grant  that  liberty,  on  a  proper  and 
sufficient  bond  being  tendered  to  him.  This  was  the  great 
object  of  the  act.  There  is  no  inconsistency  or  repugnance 
between  the  duties  prescribed  by  that  act,  and  the  right  of  the 
sheriff  to  retake  on  fresh  pursuit.  Because  the  prisoner  was 
entitled  to  remain  free  and  unmolested  within  the  fiberties, 
after  giving  the  requisite  security,  it  does  not  follow  that  the 
right  of  the  sheriff  to  retake  the  prisoner  who  goes  beyond  the 
liberties,  on  fresh  pursuit,  is  taken  away.  The  plaintiff  has  a 
right  to  retake  the  prisoner  ;  and  unless  the  bond  given  by  the 
prisoner  is  a  satisfaction  of  the  debt,  and  makes  the  sheriff  a 
creditor  of  the  prisoner,  the  sheriff  must  have  the  same  right 
of  recaption.     If  the  sheriff's  power  of  recaption  has  been 
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JN ERROR,  taken  away  by  the  statute,  the  plaintiff's  right  must  also  be 
taken  away. 

In  TUlman  v.  Lansing,  the  court  say  the  only  remedy  of 
the  sheriff  is  on  the  bond  ;  this  was  before  the  bond  was  made 
assignable.  Now,  since  the  bond  has  been  made  assignable, 
shall  the  plaintiff,  who  has  also  the  right  of  recaption,  have  the 
additional  remedy  over  by  an  action  of  escape  against  the 
sheriff?  That  the  sheriff  should  have  the  right  to  retake  a 
prisoner  who  escapes  from  the  liberties,  on  fresh  pursuit,  is  rea- 
sonable ;  it  is  calculated  merely  to  restrain  the  prisoner  from  an 
abuse  of  the  privilege  given  by  law,  and  intended  for  his  ease 
and  comfort ;  and  not  to  tempt  or  to  enable  him  to  escape  with 
impunity.  The  law  is  silent  as  to  the  creditor,  or  his  rights. 
By  the  act  of  the  28th  o(  March,  1809,  an  additional  security 
is  given  to  him,  by  means  *of  an  assignment  of  the  bond.  If 
the  sheriff  had  the  power  to  prevent  the  escape,  he  must  also 
have  the  power  to  retake  the  prisoner.  If  he  has  no  power  t"* 
prevent  the  escape,  why  is  he  to  be  made  liable  for  not  prevent- 
ing an  act,  which  he  had  no  power  to  prevent  ?  As  it  regards 
the  creditor  and  debtor,  there  is  no  necessity  for  the  construc- 
tion given  to  the  act  by  the  case  of  TiUman  v.  Lansing.  As 
it  respects  the  sheriff,  we  contend  that  while  the  prisoner  re- 
mains within  the  liberties,  the  sheriff  has  no  restraint  over  him ; 
but  beyond  the  limits,  the  sheriff  possesses,  and  may  exercise, 
all  his  common  law  rights.  That  the  sheriff  may  look  to  his 
bond  for  his  indemnity,  is  no  denial  of  his  right  to  retake  the 
prisoner. 

In  Bonafoua  v.  Walker,f  it  was  held  that  an  escape  from 
the  rules  of  the  prison,  without  the  marshal's  knowledge,  was 
not  a  voluntary  escape,  and  though  the  marshal  might  take  se^ 
curity,  on  granting  the  rules,  that  made  no  difference,  and  he 
might  still  plead  a  recaption  on  fresh  pursuit,  or  u  voluntary 
return  before  action  brought.  But  in  England,  the  marshal 
was  merely  empowered,  or  permitted,  to  let  the  prisoner  go 
within  the  rules  of  court.  Here  the  sheriff  is  obliged  to  grant 
the  liberties,  on  tender  of  sufficient  security.  There  the  mar- 
shal might  at  any  time  imprison  the  debtor,  or  he  might  at  all 
times  keep  him  in  close  custody  :  here  the  sheriff  can  only  do 
so  when  the  prisoner  has  violated  his  engagement,  and  gone 
beyond  the  liberties. 

To  allolv  the  right  of  recaption  to  the  sheriff  does  not  place 
the  creditor  in  a  worse,  but  in  a  better  situation.  Ho  will 
have  not  only  the  bond,  but  the  body  also  of  the  debtor.  In 
the  case  of  Dash  v.  Van  Kleeck,  it  seems  to  have  been  the 
opinion  of  the  court  that  if  the  sheriff  should  retake  the  pris- 
oner, he  could  not  recommit  him,  but  must  set  him  at  large 
again  within  the  liberties,  if  a  new  bond  was  offered.  But  the 
sheriff  is  not  obliged  to  take  a  new  bond.  That  he  should  have 
the  power  to  recommit  the  prisoner  who  has  transgressed  the 
liberties,  is  just  and  reasonable  ;  it  is  for  the  interest  of  all  par- 
ties, and  will  tend  to  promote  good  faith  in  prisoners. 

If  the  sheriff  has  no  control  whatever  over  the  prisoner,  after 
446 


Rep  l<v 


Term 


i 


OF  THE  STATE  OF  NEW-YORK. 


35*^ 


ALBANY, 
March,  1813. 

jAN8£ir 

y. 
HiLToir. 

[*554] 


tuking  a  bond  for  the  liberties,  on  what  principle  will  an  action  IN  error, 
for  an  escape  lie  against  him  ?  The  action  is,  inform,  an  ac- 
tion of  debt,  but  it  is,  in  effect,  for  a  tort  or  misfeasance.  If 
the  sheriff  had  no  right  to  restrain  the  prisoner,  he  can  be 
guilty  of  no  neglect  or  ^misfeasance,  if  the  prisoner  escapes. 
He  must  have  the  power  to  restrain,  or  he  cannot  be  liable  for 
not  exercising  such  power. 

The  praoiso  to  the  6th  section  of  the  act  (sesa.  24.  c.  91,) 
says,  "  that  nothing  iii  the  act  contained  shall  be  construed  to 
exonerate  the  said  sheriff,  in  case  any  such  prisoner  shall  es- 
cape and  go  at  large  without  the  said  limits."  If  he  is  to  be 
made  responsible  by  this  proviso,  he  must  have  the  right  to  re- 
take the  prisoner,  and  so  exonerate  himself.  Or  is  he  to  be 
held  responsible  because  he  does  not  pursue  and  bring  back 
the  prisoner  who  escapes,  yet,  at  the  same  time,  not  be  al- 
lowed to  plead  the  pursuit  tmd  recaption,  in  excuse  and  exon- 
eration. 

The  same  section  of  the  act  prescribes  the  form  of  the  con 
dition  to  a  bond  taken  for  the  liberties.  It  is,  that  he  "  shall 
remain  a  true  and  faithful  prisoner,  and  shall  not,  at  any  time, 
nor  in  any  wise,  escape  or  go  without  the  liberties,''  &c.  But 
can  he  be  considered  a  true  and  faithful  prisoner,  if  he  can  vio- 
late this  condition  with  impunity,  and  go  beyond  the  limits,  at 
his  pleasure,  without  any  power  in  the  sheriff  to  bring  him 
back  ?  In  the  cases  which  have  arisen  on  this  subject,  it  has 
been  frequently  said,  that  the  limits  of  the  gaol  liberties  are  a 
mere  extension  of  the  four  walls  of  the  prison.  If  so,  all  the 
rights,  duties,  and  responsibilities  of  the  sheriff  must  remain  the 
same,  as  if  the  prison  walls  were  not  thus  extended.  The  20th 
section  of  the  act  concerning  sheriffs,  etc.  {sess,  24.  c.  28,) 
declares  what  shall  be  deemed  an  escape  ;  and  it  is  on  that  sec- 
tion that  the  plaintiff  below  grounds  his  right  of  recovery  ;  but 
there  the  sheriff  is  supposed  to  have  the  right  to  restrain  the 
prisoner. 

The  act  of  the  28th  March,  1809,  {sess,  32.  c.  148,)  autho- 
rizes an  assignment  of  the  bond,  and  declares  a  recovery  on  it 
to  be  a  bar  to  any  action  against  the  sheriff  for  any  negligent 
escape.  Negligent  escape  is  a  technical  term,  and  when  used 
by  the  legislature,  it  must  be  in  its  common  law  sense ;  and  all 
the  power  attached  to  the  sheriff,  in  case  of  a  negligent  escape, 
by  the  common  law,  must  be  considered  as  given  by  the 
statute. 

In  Dash  V.  Van  KUeck,  the  court  below  recogpise  and  con 
firm  the  former  decision  in  TUlmmi  v.  Lansing,  as  sound  law, 
and  decide  the  case  wholly  on  the  law,  as  they  understood  it, 
prior  to  the  5th  April,  1810  ;  regarding  that  act  as  not  intend- 
ed by  the  legislature,  to  apply  to  escapes,  or  suits  existing  be- 
fore it  was  passed,  on  the  ground,  that  if  it  was  to  be  applicable 
in  such  cases,  it  would  be  an  ex  post  facto  law,  and,  *therefore,  [  *  &W»  ] 
unconstitutional.  But  that  act  was  passed  for  the  very  purpose 
of  preventing  the  courts  from  giving  a  construction  to  former 
acts  of  the  legislature,  which  they  were  never  intended  to  bear. 
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IN  ERROR,  It  was  a  mere  declaratory  act.     The  case  of  Calder  and  Wife 
ALBANY,    V.  Bully^  in  the  Supreme  Court  of  the  United  States y  is  deci 
March,  1813.    give,  to  show  that  the  prohibition  in  the  constitution  of  the  Uni 
""-^^^^^^^  ted  States,  respecting  ex  post  facto  laws,  applies  only  to  crimes 
V.  and  penalties. 

Hilton.  Sudam,   contra.     The   opinion   delivered  by  Mr.  Justice 

^DaU.R^,  Thompson,  in  the  case  of  Tillman  \.  Lansing,wns  the  unani- 
Com.46,        *  mous  Opinion  of  the  Supreme  Court ;  and  the  judges  who  dis- 
sented from  the  judgment  of  the  court,  in  Dash  v.  Van  Kleecky 
do  not  question  the  soundness  of  that  decision.     One  of  them, 
however,  observed  that  it  was  idle  to  talk  of  a  vested  right  to 
sue  the  sheriff  for  an  escape.     The  action  of  debt  for  an  escape 
is  not  for  a  tort,  but  is  on  a  specialty  or  statute  contract.     At 
common  law,  prior  to  the  statutes  of  West.  ^,  and  1  R.  II.  c. 
12,  no  action  of  debt  lay  against  a  sheriff  or  gaoler  for  an  es- 
v2/jw<.382.      cape  out  of  execution  ,:t  but  only  an  action  on  the  case.     In 
37*n  m^^'  Jones  v.  Pope,^  it  was  decided  that  an  action  of  debt  for  an 
escape  of  one  on  execution,  was  not  within  the  statute  of  limita- 
tions, which  shows  that  it  could  not  be  considered  as  a  tort. 
^i  Mod.  403.  gQ  jjj  Williams  v.  Cary, ||  which  was  an  action  brought  by  the 
executor  of  Mellish  against  the  sheriff,  for  a  false  return,  it  was 
decided  that  it  was  not  a  personal  tort,  which  dies  with  the 
person,  but  the  right  of  action  survived  to  the  executor,  for  it 
was  an  injury  to  the  estate.     The  injury  vested  a  debt  in  the 
983  ^t 8^^'  party  wronged,  which  survived  to  his  executor.H 
218!  n.  (s"  i      The  act  of  5th  April,  1810,  cannot  be  regarded  as  an  ex- 
Saitnd.  216.  d.  planatory  act.     It  ought  to  be  considered  as  prospective.     It 
is  the  peculiar  duty  of  the  judicial  branch  of  our  government 
to  expound  the  law.     It  would  be  the  perfection  of  despotism, 
if  the  same  branch  of  government  could  both  make  and  expound 
laws.     Statutes  declaratory  of  the  common  law,  have  been  ex- 
tremely rare  in  England ;  and  scarce  an  instance  can  be  found 
of  a  statute  explanatory  of  a  prior  statute.     Though  on  the 
reading  of  the  statutes  of  mortmain,  the  judges  went  directly 
against  the  intention  of  the  legislature ;  yet,  we  find,  lio  act 
was  passed  declaratory  of  the  meaning  of  parliament,  or  that 
such  a  meaning  or  construction  should  prevail. 
[  ♦  556  ]  *The  act  of  1809,  passed  after  the  decision  in  THMman  v. 

Lansing,  made  boncjs  taken  "by  sheriffs  for  the  gaol  liberties 
assignable,  and  recognises  and  confirms  the  decision  of  the 
court  in  that  case. 
tt  2  Term.  The  case  of  Bonafous  v.  Walker, ff  cited,  is  in  fevor  of  the 
R«p.i26.i28.  decision  in  Tillman  \.  Lansing;  for  the  6th  section  of  the  act 
of  8  &  9  Wrh.  III.  c.  27,  which  authorizes  the  marshal  to  suf- 
fer prisoners  to  go  within  the  rules,  expressly  provides  that  he 
shall  have  the  right  to  retake  a  prisoner  on  fresh  pursuit,  and 
to  plead  it  specially.  The  granting  the  rules  on  taking  a  bond 
was  an  innovation  on  the  common  law,  and  it  was  requisite, 
therefore,  by  express  words,  to  extend  the  common  law  privi- 
lege of  recaption  on  fresh  pursuit,  to  the  sheriff.  For,  without 
such  a  provision,  the  sheriff  could  have  no  power  to  retake. 
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This  alone  is  enough  to  confirm  the  decision  of  the  Supreme  in  error. 
Court  in  Tillman  v.  Lansing. 

If  the  sheriff  can  retake  the  prisoner  and  confine  him  to  close 
custody,  until  a  new  bond  is  given,  the  sheriff  may  recover  on 
the  first  bond  which  has  been  forfeited  the  whole  amount  of 
the  debt,  keep  the  money  in  his  pocket,  and  the  debtor's  body 
for  the  creditor,  and  in  any  action  against  him,  exonerate  him- 
self by  pleading  recaption  on  fresh  pursuit :  For  the  creditor, 
after  a  voluntary  or  any  other  escape,  may  retake  the  prisoner 
on  a  new  ca.  sa.  in  the  same  manner,  as  if  he  had  never  before 
been  charged  in  execution. 

jB.  Williams,  in  reply,  said,  that  if  this  action  was  not  for 'a 
torty  it  might  as  well  be  said  also  that  an  action  for  an  escJape 
on  mesne  process  was  founded  on  a  contract ;  for  the  duty  to 
have  the  prisoner  ready  to  appear,  &c.,  was  equally  a  contract, 
as  to  keep  him  a  faithful  prisoner. 

As  to  declaratory  statutes,  the  legislature  of  this  state  had 
frequently  passed  them.  The  act  relative  to  the  military  lands, 
for  example,  was  equally  retrospective  in  its  operation,  as  that 
of  the  5th  April,  1810,  could  be,  on  the  construction  for  which 
he  contended.  The  course  of  descents,  as  established  by  the 
statute,  was  altered  afler  the  soldiers,  the  object  of  the  act,  were 
dead.  The  act  also  concerning  negotiable  notes  is  declaratory. 
The  legislature  have  even  declared  the  meaning  of  the  consti- 
tution. 

The  22d  section  of  the  act  relative  to  sheriffs,  is  copied  from 
the  6th  section  of  8  and  9  Wm.  III.  c.  27,  and  that  is  a  con- 
clusive answer  to  the  argument  drawn  from  the  circumstance 
of  the  proviso  *as  to  a  recaption  being  inserted  in  the  English  \  *  557  ] 
statute.  Our  law  knows  only  two  kinds  of  escape,  voluntary 
and  negligent ;  and  it  is  only  where  the  party  transgresses  the 
limits,  and  there  is  a  negligent  escape,  that  the  bond  is  assign- 
able. 

As  to  the  objection  that  the  sheriff  may  sue  on  the  first  bond, 
and  pocket  the  proceeds,  while  he  has  the  debtor,  whom  he  has 
retaken,  in  custody,  it  may  be  answered,  that  if  the  sheriff  sues  on 
the  bond  after  he  has  retaken  and  recommitted  the  prisoner,  he 
can  recover  nothing  more  than  a  compensation  for  the  trouble 
and  expense  of  recapture  and  recommitment.  If  the  creditor  de- 
mands an  assignment  of  the  bond,  lie  may  recover  the  amount 
of  his  debt  against  the  security ;  but  if  he  prefers  having  the 
body  of  the  debtor  in  prison,  and  the  sheriff  sues  on  the  bond, 
the  expense  and  trouble  of  recapture  are  the  only  measure  of 
damages.  The  sheriff  is  only  to  be  indemnified,  for  the  bond 
is  taken  only  for  his  indemnity. 

This,  and  the  following  case  oi  Barry  and  another  \.  Man- 
dell,  were  decided  at  the  same  time,  and  the  opinions  dehvered 
by  the  members  of  the  court  were  in  reference  to  both. 

The  Chancellor.  This  cause  came  up  from  a  judgment 
of  the  Supreme  Court,  in  an  action  of  debt  for  the  escape  of 
Edward  Eltinge,  from  the  liberties  of  the  gaol  of  Ulster  county, 
in  which  he  was  imprisoned  on  a  ca.  sa.  in  favor  of  the  defend- 
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IN  ERROR,  ant  in  error,  on  a  judgment  obtained  by  hini  in  1807.    There 
ALBANY,    ^^^  several  counts  in  the  declaration,  to  which  the  defendant 
March,  1813.    in  the  cause  below  plead  nil  debet,  and,  among  other  pleas,  that 
^^""^^^^^^  Edward  EUinge,  having  been  admitted  to  the  liberties  afore- 
V.  said,  according  to  the  statute  in  that  case  made  and  provided, 

HiLTOff.  wrongfully,  without  the  privity  or  the  knowledge  of  the  defend- 
ant, escaped  and  went  out  of  the  limits ;  that  he  afterwards 
voluntarily  and  of  his  own  accord,  returned  back  again  into  the 
custody  of  the  said  defendant,  and  then  and  there  always,  af- 
terwards, remained  in  execution. 

The  leading  points  discussed  in  this  cause  arise  on  two  of 
the  revised  laws,  one  concerning  sheriffs  and  their  duties, 
t  x^w«    0/  passed  the  20th  March,  1801, f  and  the  other  relative  to  g?ols, 
i.|! m  '   ^'  passed  the  30th  day  of  the  same  month.J     The  first  of  these 
f  ^**'*  ^f  comprises  a  variety  of  provisions  of  English  statutes,  from  the 
1    P   358'.  "i  9  Edw.  II.  Stat.  2.  to  the  8  &  9  JVm.  III.  and  by  its  23d  sec 
^*    «/'r'*'  *^^"'  ^^^  ^^^  section  of  the  27th  chapter  of  the  latter  English 
id^ed.  4Xfu'  Statute  is  perpetuated,  which  *enacts,  that  if  any  person  charged 
r*5581       *^  execution  shall  escape  from  prison,  by  any  ways  or  means 
howsoever,  the  creditor  shall  have  a  new  execution.     The  sec- 
ond is  principally  a  compilation  of  pre-existing  statutes  of  this 
state.     The  6th  section  is  from  the  act  regulating  the  liberties 
jj  Law    of  of  the  gaols,  passed  the  5th  day  oi  April,  1798.<^ 
™?-  P-  ^      Some  distinctions  have  been  attempted  in  argument,  to  be 
ed.  '  deduced  from  the  order  of  time  in  which  these  revised  laws 

were  passed ;  there  was  only  an  intervention  often  days.  The 
statutes  which  were  re-enacted  remained  in  force  till  those  re- 
vised took  effect ;  and  whether  the  one  or  the  other  was  first 
passed,  in  the  progress  of  the  revision,  depended  on  no  precon- 
certed arrangement,  for  it  was  well  known  that  no  regard  was 
paid  to  circumstances  of  that  kind ;  they  were  both  parts  of  the 
same  system,  calculated  to  harmonize,  and  reduce  to  one  point 
of  view,  every  statutory  provision  relating  to  the  same  subject, 
and  not,  so  far  as  the  one  was  a  mere  substitute  for  the  other, 
to  vary  their  construction ;  and  so  it  has  been  ruled  in  this 
court 

In  the  court  below,  the  present  cause  was  decided,  as  to  the 
construction  of  the  statute  concerning  the  gaol  liberties,  on  the 
authority  of  the  case  of  Tillman  v.  Lansing,  adjudged  in  that 
court  in  February  term,  1809. 

The  point  discussed  in  the  case  of  Dash  v.  Van  Kleeck, 
and  on  which  the  opinion  of  the  Supreme  Court  was  given, 
was  as  to  the  effect  of  the  statute  of  the  28th  March,  1809,  and 
the  court  decided  on  the  question  of  the  retroaction  of  that 
statute. 

As  the  court  below  grounded  their  opinion  in  this  case  on 
that  of  Tillman  v.  Lansing,  it  may  be  well  to  examine  what 
bearing  it  could  have  had  in  that  court  on  the  present  cause  ; 
for  the  opinions  of  a  tribunal  so  respectable  merit  great  atten- 
tion from  this  court,  especially,  where  acquiescence  has  consti- 
tuted them  an  authority  during  several  years,  to  the  subordi- 
nate courts  of  the  state. 
450 


OF  THE  STATE  OF  NEW-YORK. 


558 


m ERROR 

ALBAJtY, 
March,  I8t3. 

Javier 

V. 
HiLTOV. 


The  defendant,  in  the  suit  in  which  the  c«.  sa.  issued,  had 
l>een  in  the  habit  of  going  beyond  the  liberties  on  Sundays, 
and  this  was  known  both  to  the  sheriff  and  his  deputy ;  there 
was  no  evidence  that  the  sheriff  had  retaken  him,  or  that  he 
had  voluntarily  returned ;  this,  therefore,  without  regard  to  the 
bond  given  to  the  sheriff,  was  clearly  a  voluntary  escape,  for 
with  full  knowledge  of  it,  the  sheriff  refrained  from  exerting  bis 
right  and  performing  his  duty  of  recaption,  having  an  opportu- 
nity to  do  so.  The  escape  was,  therefore,  by  connivance  and 
defeult  of  the  sheriff,*  for  which  the  plaintiff  insisted,  and  the  *  [  *  559  ] 
defendant  did  not  deny  it,  he  wa«  bound  to  respond,  unless  he, 
the  defendant,  was  exempted  by  the  statute  from  answering  for 
a  voluntary  escape,  as  his  counsel  insisted.  The  court  virtu- 
ally decided  that  the  statute  did  not  exempt  him,  and  thus  far 
they  decided  on  the  point  submitted  ;  but  they  went  on,  and 
gave  a  construction  to  the  statute  incidentally,  at  large.  In 
strictness,  therefore,  this  judicial  opinion  was  not  so  broad  as  it 
was  afterwards  laid  down  in  the  court  below. 

In  England,  though  the  sheriff  is  distinguished  by  being  re- 
quired to  be  a  freeholder  of  sufficient  land  in  his  county  to  an- 
swer the  king  and  his  people,  and,  of  course,  in  legal  intend 
ment,  of  more  ability  to  respond  than  other  officers  from  whom 
such  qualification  was  not  exacted,  and  though  liable  to  answer 
for  all  escapes,  it  was  not  thought  expedient  to  compel  a  plain- 
tiff to  repose  on  his  solvability  only ;  but  the  right  of  recaption 
of  the  prisoner  on  ca,  sa.,  as  well  as  an  execution  against  his 
estate,  was  explicitly  reserved  to  the  plaintiff  by  statute;  and  it 
is  the  same  here.  This  shows  that  escapes  were  not  intended 
to  be  permitted  to  impair  a  creditor's  right  to  a  pecuniary  sat- 
isfaction ;  and  if  it  could  not  impair  those  of  the  plaintiff,  it 
seems  to  me  to  be  within  the  equity  of  the  principle,  that  the 
sheriff,  in  case  of  a  negligent  escape,  which,  notwithstanding 
the  sense  of  the  phrase,  may  happen  in  a  case  in  which  the 
utmost  vigilance  has  been  exerted,  should  be  protected  by  it. 

The  courts  of  fVestminster  Hall  have  extended  the  liberties 
of  their  prisons  by  rules,  which  they  vary,  both  as  to  their  lo- 
cality and  extent,  at  discretion ;  and  as  long  as  a  prisoner  in 
execution  remains  within  those  liberties,  no  action  can  be  main 
tained  for  his  escape.  Their  provisions  on  the  subject  have  a 
strong  analogy  to  ours.  By  the  8  and  9  Wm.  III.  c.  27,  s.  1, 
prisoners  in  execution  are  required  to  be  detained  in  the  king's 
bench  or  fleet  prison,  or  within  the  rules  of  the  same,  and  the 
5th  section  save^.the  securities  given  for  the  prisoner's  lodging 
within  the  rules,  and  makes  them  valid. 

In  an  action  for  an  escape  from  the  rules,  in  the  case  of 
Bonafous  v.  Walker,  Marshal  of  the  Marshalsea,  (2  Term 
Rep.  130,)  Ashhurst,  J.  says,  "  the  rules  are,  to  all  intents,  the 
same  as  the  walk  of  the  prison."  BuUer,  J.  says,  ^Hhe  escape 
is  not  voluntary,  unless  it  be  with  the  consent  or  by  the  default 
of  the  marshal ;  but  his  albwance  of  the  rules  of  the  prison  is 
no  default  of  him,"  because  the  law  has  given  sanction  to  it, 
and  it  cannot  be  inferred  *from  thence  that  he  consented  to 
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IN  ERROR,  the  prisoner's  escape,  because  he  tcK)k  security  that  the  pris- 
oner should  not  go  beyond  the  rules. 

In  that  case  the  marshal  was  a  perfectly  free  agent ;  he  might 
have  granted  or  withheld,  at  discretion,  the  indulgence  of  the 
rules ;  but  he  granted  it  at  his  peril.  Here  the  peril  is  the  same : 
the  only  shade  of  diiference  between  the  two  cases  being,  that 
the  sheriff  here  cannot  refuse  the  liberties  to  a  prisoner  who 
offers  him  competent  security ;  and  it  would  seem,  that  in  the 
gradual  departure  from  the  rigor  of  the  ancient  law,  rather  the 
effect  of  the  progress  of  the  human  mind  than  of  positive  legis- 
lation, which  subjected  the  unfortunate  and  fraudulent  debtor, 
indiscriminately  to  the  restraints  of  fetters  or  confinements 
within  the  walls  of  a  prison,  at  the  will  of  an  obdurate  keeper, 
no  disposition  can  be  discovered  to  add  to  the  heavy  responsi- 
bilities of  the  sheriff;  for  though  in  the  reign  of  George  II.  the 
case  of  Sir  William  Rich  excited  an  unusual  degree  of  na- 
tional sympathy  and  indignation,  the  statute  of  2  Geo,  II.  c.  22, 
which  was  passed  immediately  after,  contains  no  provision  to 
give  relief  to  prisoners  at  the  expense  of  the  oifBcer.  It  is, 
therefore,  satisfactorily  to  be  inferred,  that  the  common  law  pro- 
visions were  deemed  adequate  to  all  the  purposes  for  which 
they  were  devised ;  and  there  can  be  no  valid  reason  for  an 
intendment  to  the  prejudice  of  sheriffs,  it  being  the  interest  of 
the  republic,  and  the  duty  of  the  court,  to  interpose  a  shield 
for  the  protection  of  an  officer,  who  faithfully  and  correctly  ex* 
ecuted  the  duties  required  of  him  by  law ;  and  this  seems  cor- 
roborated by  the  last  proviso  of  the  6th  section  of  the  act  rela- 
tive to  gaols,  that  nothing  in  the  said  act  contained  "shall  be 
construed  to  exonerate  the  said  sheriff  in  case  any  such  pris- 
oner shall  escape  or  go  at  large  vnthout  the  said  liberties." 
This  is  a  strong  intimation  that  the  going  without  the  liberties 
is  to  be  considered  ag  an  ordinary  escape  from  the  walls  of  the 
gaol,  especially  as  tKe  common  law  doctrine  is  not  shaken  by 
any  express  provision  of  those  statutes,  which  doctrine  was 
wisely  calculated,  on  the  one  hand,  to  compel  the  officers  to 
answer  for  a  wilful  or  negligent  escape,  and  on  the  other,  to 
give  them  every  protection  essential  to  the  due  execution  of 
the  duties  required  from  them ;  and  this  the  statute  of  the  5th 
oi  April,  1810,  {sess,  33,  c.  187,)  as  to  all  cases  arising  subse- 
quent to  its  passing,  has  put  completely  at  rest. 

But  it  has  been  insisted,  that  the  bond  is  the  price  of  the  lib- 
erty of  the  prisoner.  I  think  not  so ;  the  bond  was  the  price  - 
of  his  admission  from  a  straiter  to  a  larger  place  of  confinement, 
*not  limited  by  bolts  or  bars,  but  by  lines,  which  neither  the 
laws,  nor  the  moral  feelings  of  an  honest  man,  ought  to  permit 
him  to  violate. 

The  sheriff  is  compelled  to  take  the  security ;  he  may  mis- 
estimate the  ability  of  the  bail ;  their  circumstances  may  mate- 
rially change  after  they  have  been  accepted ;  they  may  prove 
insolvents  after  the  escape ;  and,  most  assuredly,  the  bond, 
without  satisfaction,  could  not  be  a  fair  price  of  the  prisoner's 
liberty,  for,  though  the  sheriff  may  be  compelled  to  pay  the 
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debt,  his  indemnity  may  depend  on  a  precarious  or  even  des-  in  error. 
perate  security. 

Suppose  the  sheriff  to  recover  on  his  bond,  and  to  prove  in- 
solventj  yet  he  leaves  the  plaintiff  with  unimpaired  rights 
against  his  debtor ;  he  may  issue  a  new  execution  against  the 
defendant  or  his  estate,  for  the  satisfaction  to  the  sheriff  is  col- 
lateral ;  it  can  neither  cancel  nor  diminish  the  plaintiff's  debt. 

Neither  positive  law,  nor  necessary  implication,  have^  in  my 
opinion,  taken  from  the  sheriff  the,  to  him,  most  essential  cor- 
rective of-negligent  escapes,  the  power  of  fresh  pursuit  and  re- 
caption, and  his  inestimable  defence,  pleading  those  circum- 
stances in  bar.  The  establishment  of  the  liberties  is  a  mere 
expansion  of  the  gaol,  and  when  a  prisoner  escapes  thence,  the 
sheriff  may  retake  him,  prosecute  on  his  bond,  and  commit 
him  to  close  custody ;  for  the  condition  of  the  bond  having 
been  broken,  the  sheriff  is  not  compellable  to  expose  himself  to 
the  risk  of  subsequent  escapes,  in  consequence  of  a  bond  which 
has  been  legally  forfeited.  Whether  the  bail  became  liable  for 
the  whole  penalty,  or  for  the  damages  sustained  by  the  sheriff, 
by  means  of  the  escape,  is  not  necessary  to  be  brought  into 
view ;  but  whatever  might  have  been  the  recovery,  the  plain- 
tiff in  the  court  below  could  not  identify  his  interest  with  it ; 
he  was  not  in  privity  with  the  parties,  and  he  could  have  had 
no  possible  lien,  or  the  remotest  interest  in  it. 

The  plea,  in  this  case,  of  the  wrongful  escape  of  Eltinge 
from  the  hberties,  without  the  privity  or  knowledge  of  the  de- 
fendant in  the  court  below,  and  his  voluntary  return  within  the 
limits,  before  suit  brought,  and  his  there  remaining  in  execu- 
tion, appears  to  me  a  good  bar  to  the  plaintiff's  action ;  and, 
as  to  the  sheriff,  that  it  is  as  available  as  if  the  escape  and  re- 
turn had  been  from  and  to  the  walls  of  the  gaol.  This  con- 
struction of  the  statute  could  not,  in  my  opinion,  defeat  its 
intent,  combining  the  interests  which  a  plaintiff  is  supposed  to 
have  in  the  personal  restraint  of  a  ^defendant  in  execution,  with 
the  enlargement  of  his  prison.  If  the  prisoner  went  beyond 
the  liberties,  the  sheriff  might  have  prosecuted  on  the  bond,  if 
he  sustained  any  damage  by  it,  or  reimprison  him  within  the 
walls  of  the  gaol.  If  he  neither  confined  him,  nor  prosecuted 
on  the  bond,  his  subsequent  escapes  might  well  be  considered 
as  voluntary,  on  the  part  of  the  sheriff,  and  would  thus  expose 
him  to  a  recovery  against  him,  of  the  whole  amount  of  the  debt 
for  which  the  prisoner  was  confined.  This  afforded  every  rea- 
sonable security  to  the  creditor,  and  held  out  a  powerful  in- 
ducement to  the  sheriff  to  exact  a  rigorous  compliance  with  the 
condition  of  the  prisoner's  bond. 

In  the  manner  in  which  I  have  considered  this  subject,  it 
cannot  be  necessary  to  decide  on  the  point  determined  in  the 
Supreme  Court,  in  the  case  o£  Dash  v.  Van  Kleeck,  on  the  re  • 
troaction  of  the  statute  of  5th  April,  1810 ;  of  that  statute 
both  parties  have  attempted  to  avail  themselves  ;  the  one  con- 
tending that  it  established  or  declared  a  new  rule,  by  which 
this  case  ought  to  be  governed,  as  if  arising  after  its  passing  • 
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the  other,  that  it  is  an  evidence  of  what  the  law  was  before  its 
passing.  I  decide  on  this  question  as  if  the  statute  of  1810 
was  not  in  existence,  as  I  cannot  discover  that  it  has  any  ap- 
plication. 

There  are  few  statutes  where  the  reasons  of  the  legislature 
can  be  so  satisfactorily  ascertained.  The  highest  common  law 
tribunal  of  original  jurisdiction  has  given  an  exposition  to  the 
statute,  relative  to  gaol  liberties,  which,  it  was  obvious,  bore 
with  unusual  pressure  on  the  sheriffs  and  their  officers*  This 
excited  a  general  sympathy,  and  under  its  influence  a  correc- 
tion was  promptly  applied.  Without  entering  into  a  con^de- 
ration  of  the  doctrine  of  retrospective  laws,  I  have  no  doubt,  if 
tending  to  subvert  vested  rights,  that  they  are  inconsistent 
with  the  most  approved  and  most  salutary  principles  of  sub- 
stantial justice  ;  but  if  the  evil  intended  to  be  remedied  by  the 
statute  in  question  did,  in  fact,  exist  at  the  time  of  its  passing, 
and  if  the  decision  in  this  case  should  be  conformable  to  its 
provisions,  though  not  grounded  on  its  authority,  it  is  useless 
to  drag  it  into  the  case. 

Upon  the  whole,  I  am  of  opinion  that  the  judgment  of  the 
court  below  ought  to  be  reversed. 

PlatTjWilkins,  and  Wendell,  Senators,  not  havingiieard 
the  argument  of  the  cause,  gave  no  opinion. 

*A11  the  other  members  (except  one)  present,  concurring  in 
the  opinion  of  the  chancellor,  it  was  thereupon  ordered  and 
ADJUDGED  that  the  judgment  of  the  Supreme  Court  be  reversed, 
and  that  the  said  Benfamin  HiUon  take  nothing  by  his  writ  ] 
but  that  he  and  his  pledges  be  in  mercy,  &c.  And  further, 
that  the  said  Benjamin  HiUon  pay  to  the  said  Levi  Jansen 
his  costs,  by  him  about  his  defence  in  the  said  Supreme  Court 
expended,  to  be  taxed,  and  that  the  record  be  remitted,  &c. 

Judgment  of  reversal.! 


The  statutes 
relative  to  gaol 
fiherties  have 
not  altered  the 
common  law  as 
(o  the  liability 
nf  sheriffs  for 
f^fC'tpes,  nor 
taken  away 
their  common 
law  rirhts  as  to 
a  fresh  pursuit 
ciii'l  recaption ; 
and  if  a  prison- 
er goes  beyond 
(he       liberties, 


John  W.  Barry  and  Samuel  Harbeck,  stjrviyors 

OF  Caspanus  Hewson,  Plaintiffs  in  error, 

against 

Ephraim  Mandell,  Assignee   or  Peter  P.  Dox, 

Esft.  Sheriff  of  Albany,  Defendant  in  error. 

THE  defendant  in  error,  as  assignee  of  the  sheriff,  &c. 
brought  an  action  of  debt  on  the  bond  taken  by  the  sheriff  for 
the  liberties  of  the  gaol,  which  was  originally  conunenced  in 
the  Court  of  Common  Pleas  of  the  city  and  county  o{  Albany, 
on  the  15th  November^  181 L  At  the  trial,  in  march,  1812, 
the  jury  found  a  special  verdict,  on  which  the  Court  of  Com- 
mon Pleas  gave  judgment  for  the  plaintiff.  A  writ  of  error  was 
afterwards  brought  on  this  judgment  to  the  Supreme  Court, 
which,  in  August,  1812,  affirmed  the  judgment  of  the  Court 
of  Common  Pleas  ;  and  on  this  judgment  of  the  Supreme  Court, 
a  writ  of  error  was  brought  to  this  court.  For  the  pleadings, 
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facts,  (fee.  in  the  court,  see  the  report  of  the  case  in  vol  9,  in  error, 
page  234.  Albany 

*The  reasons  (or  the  judgment  of  the  Supreme  Court,  as    March,  1813. 
stated  in  the  report  of  the  case  below,  were  assigned  by  the 
Chief  Justice ;  and  he  also  referred  to  the  several  decisions  of 
the  court,  on  the  subject  of  eacope^  and  bail  for  the  liberties,  in 
Tillman  v.  Lansing,  (4  Johns.  Rep,  43,)   Dash  v.   Van  ^jtj,out      the 
Kleeck,  (7  Johns,  Rep,  477,)  Peters  v,  Gedney,  (6  Johns,  privity  or  as- 
Sep.  121,)  BaUou  v.  Kip,  (7  Johns,  Rep.  175,)  and  to  the  ?entofthesher. 

•*,       '^       ^    ,,.,■*'    ^         ,  1  •       '  iti,  to  an  action 

several  acts  of  the  legislature  on  the  same  subject.  against  him  for 

Henry,  for  the  plaintiff  in  error.     Although  the  jury,  by  ^ay^^^iead  rls 

their  verdict,  have  found  a  voluntary  escape,  yet  the  facts  found  capijon,^or  vol- 

by  them  do  not  support  the  deduction  that  it  was  a  voluntary  If^lH    '^^""^ 

escape.     They  have  merely  found  the  circumstances  of  the  es-  brought,  as  he 

cape,  and  referred  it  to  the  opinicHi  of  the  court,  on  the  facts  so  ^^g^*  ^^^^  ^" 

found,  whether  the  plaintiff  was  entitled  to  recover.  negligent^  ee- 

The  bond  taken  by  the  sheriff  is  for  his  indemnity  only,  and  ^^^'i^w.^a^d 

there  being  a  voluntary  return  before  action  brought,  the  sher-  this  was  the  true 

iff  was  not  damnified,  and  could  not,  therefore,  recover  cm  the  <^oastruction  of 

bond.     It  was  so  decided  in  the  case  of  Dole  v.  MouUon,-\  in  J  ^  ^f^' 

,  .    ,      ,  ,  .  .        I  .  4-'  leases.  ZOO. 

which  the  same  plea  was  put  m  as  in  this  present  case.  Ijan'  those  statutes 
sing,  Ch,  J.  who  delivered  the  opinionof  the  court  in  that  case,  before  the  pass- 
lays  it  down,  that  where  a  prisoner  is  granted  the  liberties  of  o^the  6iS  of 
the  gaol,  the  walls  of  the  prison  are  enlarged  to  the  extent  of  -j^P^f  ^^^*^* 
the  limits,  and  that  the  common  law  concerning  escapes  applied  is??*  The 
to  the  limits,  in  the  same  manner  as  it  formerly  did  to  the  four  bonds  given  to 
walls  of  the  prison.  The  present  chief  justice,  was  then  a  judge  fibenies,  °'  are 
of  that  court,  and  must  have  concurred  in  the  opinion.  The  for  his  tnrf<'«*m'- 
acts  of  the  legislature  on  tiiis  subject  are  carefully  framed  on  neither^'  ^the 
this  principle.  The  act  of  the  5th  erf*  April,  1793,  respecting  sheriff  nor  his 
the  liberties  of  the  gaote,:|:  prescribes  the  mode  of  fixing  the  ^/^^^  f"jj 
limits,  and  the  terms  of  the  condition  of  the  bond  to  be  taken  li*.  c.Ti.'  ***** 
by  the  sheriff;  and  by  the  act  of  the  30th  of  March,  1799,^  to  ^J  ^^'j^Zi' 
remove  all  doubt  as  to  the  character  of  these  bonds,  the  legis-  less.  n.  c.  65.*' 
lature  declare,  that  all  such  bonds  given  in  pursuance  of  the  assignee  (in 
former  act,  to  be  for  the  indemnity  of  the  sheriffs  only ;  and  gf^^^eli^"  ^by 
that  sheriffs  who  might  let  prisoners,  in  custody  on  civil  pro-  virtue  of  the 
cess  only,  go  at  large  within  the  limits,  without  such  bonds,  *? Jifari^*i809* 
should  not  be  deemed  to  have  incurred  an  escape.  The  terms  sess.  32.  c.  148J 
voluntary  and  negligent  escape  apply  to  sheriffs  only.  To  gu^hbondTithl 
take  away  the  defence  of  a  recaption  on  fresh  pursuit,  the  es-  out  showing  he 
cape  must  be  voluntary  as  to  the  sheriff,  not  as  to  the  prisoner.  ^a^nS^i  and 
To  all  bonds  of  indemnity,  or  to  save  harmless,  non  dammfica-  to  an  action  on 
tus  is  always  a  *good  ,plea,||  and  the  plaintiff  must,  if  he  has  |  i  Saund, 
sustained  damage,  set  forth  in  his  replication  how  he  is  dam-  ^^  r^^^cijc  -i 

Befbre  the  decision  in  Tillman  v.  Lansing,  as  the  law  was  Jh^^'sh^eri'ff  dJ 
understood,  all  parties  to  the  bond  might  plead  fresh  pursuit  his  assignee,  it 
and  recaption,  or  voluntary  return  of  the  prisoner  before  suit,  jn  barthVthe 
But  that  decision  created  a  new  kind  of  escape,  before  uri-  prisoner  voiun- 
known,  and  overturned,  in  that  respect,  the  received  common  {^^'^^^'^ '®*"™®^ 
law  doctrine.     Two  of  the  judges  (in  Dash  v.  Van  Kleeck)  brought.    Bui 
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even  if  this 
construction  of 
the  act  of  the 
28th  of  March, 

1809,  is  not  well 
founded,  ^et 
the  act  of  the 
6th    of    April, 

1810,  is  so  far 
a  virtual  repeal 
of  the  provis- 
ions of  former 
acts ;  for  the 
recaption  on 
fresh  pursuit,  or 
voluntary  re- 
turn before  ac- 
tion brought, 
bein^r  a  good 
defence  to  the 
sheriflT,  in  an  ac- 
tion against  him 
for  the  escape, 
it  is  equally  a 
rood  defence  to 
tne  prisoner 
and  his  bail^  in 
a  suit  agamst 
tliem  by  the 
sheriffor  bis  as- 
signee, on  the 
bo-.d.  See 
ante,  Jansen  v. 
HUton,  p.  549. 
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+  7     Johns. 
Rep.  510. 


X   6     Johns. 
Rep.  121. 


admitted  that  the  construction  they  put  upon  the  statutes  reh- 
tive  to  gaol  liberties,  in  Tollman  v.  Lansing,  to  have  been 
rigid  and  harsh.  The  legislature  must  have  so  considered  it, 
for  by  the  act  of  the  28th  March,  1809,  they  declared  the  bond 
assignable.  The  first  section  fixes  the  damages  to  be  recovered 
by  the  party,  where  his  right  to  recover  has  been  established. 
The  second  section  provides  for  a  stay  of  proceedings  against 
the  sheriff,  for  a  negligent  escape,  until  he  has  time  to  sue  on 
the  bond,  and  collect  the  amount  ascertained  to  be  due  on  it. 
The  third  section  declares  the  measure  of  damages  when  the 
sheriff  sues  on  the  bond,  when  the  condition  is  broken. 

The  creditor  has  an  election  ;  and  if  he  elects  to  take  an  as- 
signment of  the  bond,  he  can  proceed  to  establish  his  right  to 
recover  under  it,  and  having  established  his  right,  the  original 
debt  is  the  measure  of  the  damages  to  be  recovered.  The 
character  of  the  bond  is  still  the  same  ;  it  is  still  a  bond  of  in- 
demnity ;  for  the  assignment  cannot  change  its  original  char- 
acter. An  assignee  stands  in  the  place  of  the  assignor.  He 
has  no  other  or  greater  rights ;  the  contract  or  obligation  is  not 
enlarged  by  the  assignment.  The  bond  being,  then,  for  the 
indemnity  only  of  the  sheriff  or  assignor,  if  he  was  not  in  fact 
damnified,  there  was  no  breach  of  the  condition  ;  the  bond 
was  not  forfeited,  and  he  could  have  no  right  to  recover. 

It  is  admitted  that  the  legislature  may  make  prospective 
laws.  The  act  of  the  5th  of  April,  1810,  {sess.  33.  c.  187,) 
referring  to  all  the  previous  acts  relative  to  gaols  and  gaol  lib- 
erties, declares  that  the  sheriff  or  other  officer  shall  have  his 
common  law  defence  in  cases  of  escapes,  in  direct  opposition 
to  the  decision  of  the  court  in  the  case  of  TUhnan  v.  Lansing. 

If,  then,  a  suit  had  been  commenced  against  the  sheriff,  by 
the  creditor,  he  would  be  entitled  to  plead  a  return  within  the 
limits,  before  the  suit  was  brought.  Yet  the  court  below  say 
that  the  prisoner  could  not  make  the  same  defence  to  an  action 
against  him  by  the  sheriffor  his  assignee  on  the  bond. 

*The  Chief  Justice,  in  Dash  v.  Van  Kleeck,i  said,  that  "if 
the  sheriff  was  not  responsible  to  the  creditor,  the  prisoner  was 
not  responsible  to  the  sheriff."  That  if  the  plea  of  voluntary 
return,  after  a  voluntary  escape  of  the  prisoner,  was  good  foi 
the  sheriff,  it  excused  the  prisoner.  If,  then,  the  sheriff  could 
not  recover  against  the  prisoner,  neither  can  his  assignee ;  for 
the  sheriff's  defence  would  be  a  good  defence  for  the  prisoner, 
and  the  rights  of  the  assignor  and  assignee  must  be  one  and 
the  same. 

The  creditor  clearly  never  had  any  right  of  action  against  the 
prisoner  for  an  escape.  He  could  only  issue  a  new  execution. 
Can  the  assignment  of  the  bond  give  the  creditor  a  right  he 
never  had,  or  any  except  what  he  acquires  by  assignment  ?  In 
Peters  and  Gedney  v.  Henry,%  the  court  recognise  the  law  as 
settled,  that  a  voluntary  return  of  the  prisoner,  in  case  of  a  neg- 


(a)  Rockfeller  v.  Donnelly ,  8  Cow.  Rep.  623.  Ex  parte.  Bay 
ford  V.  Consaulus,  3  Ibid.  128.  M'Clure  v.  JEncin,  3  Ibid, 
ante,  p.  549,  and  cases  cited  in  note,    2  Rev.  8tat.  432. 
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ligent  escape,  purges  the  escape,  and  is  a  full  and  perfect  de-  inerroil 
fence.     In  the  present  case,  the  fact  is  found  by  the  special     albany 
verdict,  that  the  prisoner  did  voluntarily  return,  and  immedi-    March,,  mi 
ately  after  he  had  gone  beyond  the  limits.     If,  then,  the  credi- 
tor had  sued  the  sheriff,  the  plaintiff  would  be  barred  by  the 
plea  of  recaption,  or  voluntary  return  before  the  suit.    Can  the 
sheriff,  then,  sue  the  prisoner  and  recover  the  amount  of  the 
debt  ?     If  not,  how  can  the  creditor  to  whom  the  bond  is  as- 
signed sue  the  prisoner  and  recover  his  debt  ?     He  can  have  no 
other  right  than  what  was  possessed  by  the  sheriff.     This  is 
the  reason  and  the  law  on  this  subject,  and  what  is  fairly  to 
be  deduced  from  all  the  acts,  which,  as  they  relate  to  the  same 
thing,  are  to  be  taken  together .f     The  reason  of  the  measure     t  See  Bac. 
of  damages  given  by  the  act  of  the  28th  of  March,  1809,  hav-  ^^-^  f'f^^' 
ing  ceased,  the  law  or  proviso  of  the  act  must  also  cease.  4,  fi.  '    '  '   ' 
Such  is  the  maxim  of  the  law.|  '  j  j)oct,    ^ 

The  common  law  doctrine,  as  to  escapes,  having  been  re-  ^'««'-     26. 
stored  by  the  acts  passed  since  the  decision  of  TUhnan  v.  27.T. '      *^ 
Lansing,  and  the  bond  being  clearly  for  the  indemnity  only  of 
the  sheriff,  the  jury  certainly  mistook  the  measure  of  damages. 

The  court  below  seemed  to  have  created  the  new  kind  of 
escape  from  reasons  of  policy ,  by  which  the  sheriff  is  to  be 
made  absolutely  liable  in  all  cases  of  negligent  escapes.  As 
well  might  they  make  him  liable  for  an  escape  from  the  walls 
of  the  prison.  Laws  are  not  to  be  construed  to  suit  judicial 
notions  of  policy.  It  is  for  the  legislature  to  decide  on  the  poli- 
cy and  expediency  of  the  acts  they  pass.  It  belongs  to  courts 
jus  dicere,  nonjus  dare.  But  the  policy  of  such  a  rigorous 
construction  of  the  statute  is  much  *to  be  questioned.  It  [*567 
wholly  defeats  the  humane  intentions  of  the  legislature ;  for 
the  undoubted  object  of  these  statutes  was  to  mitigate  the  evils 
suffered  by  unfortunate  debtors  from  imprisonment  for  debt. 
[The  counsel  here  enlarged  on  the  policy  and  humanity  of  the 
statutes.] 

If  the  sheriff  or  surety  is  to  be  made  liable  for  the  debt, 
merely  because  the  prisoner  stepped  beyond  the  limits,  for  a 
few  minutes,  who  will  become  surety?  Such  a  doctrine,  in- 
stead of  furthering  the  benign  intentions  of  the  legislature, 
would  leave  persons  imprisoned  for  debt  in  a  far  worse  situa- 
tion than  they  were  in  at  common  law.  And  it  may  be  asked, 
how  or  whence  the  court  below  acquired  their  authority  to 
make  the  distinction  between  escapes,  so  nearly  the  same,  and 
to  render  the  sheriff  liable  for  the  one,  and  the  other  harmless 
and  justifiable? 

If  a  mob  were  to  take  all  the  prisoners  for  debt  out  of  the 
limits,  against  their  will,  yet,  on  the  doctrine  of  the  court  be- 
low, the  sheriff  would  be  liable  for  the  debt. 

J.  Hamilton,  contra.  The  special  verdict  states  expressly 
that  the  prisoner  wilfully  and  voluntarily  went  beyond  the 
limits. 

1.  At  common  law^  where  the  condition  of  a  bond  was 
broken  or  not  performed,  the  bond  became  forfeited,  and  the 
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obligee  Mras  entitled  to  sue  for  the  penalty.  The  conditi<Mi 
must  be  strictly  performed,  and  nothing,  not  even  the  act  of 
God,  will  excuse  from  the  performance.  In  the  case  of  The 
Sheriff  of  Norwich  v.  Bradshau},\  it  was  decided  that  the 
sheriff  m^ht  bring  an  action  for  an  escape  against  a  prisoner, 
before  the  party  sued  him,  or  he«  bad  paid  the  money,  for  the 
escape  is  a  wrong  to  the  sheriff,  who  is  always  liable  to  the 
plaintiff,  and  the  prisoner  cannot  take  advantage  of  his  wrong, 
and  the  sheriff  need  not  say  that  he  has  been  damnified. 

How  far  has  the  statute  altered  the  common  law  in  regard 
to  bonds  ?  The  act  relative  to  the  gaol  liberties  does  not  make 
the  bond  a  mere  instrument  of  indemnity.  The  condition  is 
not  to  save  harmless  and  indemnify  the  sheriff ;  but  that  the 
defendant  in  execution  ^^  shall  remain  a  true  and  faithful  pris- 
oner ;"  non  damnificatus  is  not,  therefore,  a  good  plea  in  bar 
to  such  a  bond.  In  Holmes  v.  Rhodes, %  it  was  decided  that 
non  damnificatus  could  not  be  pleaded  to  a  bond,  conditioned 
to  pay  money  at  a  certain  time,  though  it  a|:^ared  from  the 
condition  to  have  been  given  by  ^way  of  indemnity.  Though 
the  bond  given  to  the  sheriff  is,  in  effect,  for  his  indemnity, 
yet,  in  terms,  or  technically,  it  is  not  a  bond  of  indemnity,  and 
the  plea  of  non  damnificattLS  does  not,  therefore,  answer  the 
condition  of  the  bond ;  and  it  was  expressly  decided  by  the 
Supreme  Court,  in  the  case  of  Woods  v.  Rowan  and  Coon,^ 
not  to  be  a  good  plea  to  such  a  bond. 

By  the  acts,  relative  to  the  gaol  liberties,  the  sense  of  the 
legislature  is  declared,  in  regard  to  the  extension  of  the  four 
walls  of  the  prison;  the  sheriff  is  compelkd  to  accept  the 
bond,  and  suSer  the  prisoner  to  go  at  large  within  the  limits. 
He  has  no  discretion,  except  to  judge  of  the  sufficiency  of  the 
security.  He  cannot  restrain  the  prisoner  from  whom  he  has 
received  the  bond ;  and  the  only  security  he  has  that  the  pris- 
oner will  not  go  beyond  the  limits,  is  the  bond.  The  object 
of  the  legislature  in  thus  extending  the  walls  of  the  priaoB^ 
was,  no  doubt,  humane  and  benevolent.  By  the  act  relative 
to  sheriffs,  II  a  prisoner  in  execution  was  to  be  kept  in  close  and 
secure  custody,  and  if  he  escaped,  the  sheriff  was  answerable 
for  the  whole  debt ;  and  the  responsibility  of  the  sheriff  was 
not  altered,  in  this  respect,  by  tlie  extension  of  the  prison 
wails.  That  the  legislature  have  power  tx)  cJter  tlie  common 
law,  will  not  be  denied.  And,  as  we  contend,  they  have  al- 
tered the  common  law  doctrine,  in  regard  to  escapes,  it  is  un- 
necessary to  examine  it,  since  the  decision  in  Tiliman  v.  Lan' 
sing.  The  legislature,  by  their  act,  making  the  bonds  assign* 
able,  did,  in  effect,  confirm  that  decision,  and  they  provided  a 
remedy  for  the  hardships  resulting  from  the  former  act.  It  is 
not  intimated  in  that  act,  that  the  Supreme  Court  had  mis- 
taken the  intention  of  the  legislature,  by  the  construction 
adopted  in  Tillman  v.  Lansing,  Besides,  the  sheriff'  is  the 
agent  or  instrument  of  the  law  for  the  furtherance  of  justice. 

It  is  said  the  chara^er  of  the  bond  is  not  changed  by  the 
act  making  it  assignable,  and  that  the  assignee  can  have  no 
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other  OF  greater  rights  than  those  possessed  by  the  assignor.  It  inerkor. 
will  not,  however,  be  denied  that  the  legislature  have  the 
power  to  give  to  the  assignee  greater  rights  than  the  assignor 
possessed.  And  they  have  done  so,  in  the  present  instance, 
by  enabling  the  assignee  to  recover  fees  and  co^ts,  which  the 
sheriff  could  not  have  recovered  before  the  assignment ;  and 
it  is  also  declared  that  the  recovery  by  the  assignee  shall  be  a 
bar  to  any  action  brought  against  the  sheriff  for  a  negligent 
escape.  The  character  of  the  bond  has  been  materially 
changed  by  the  act.  Though,  in  effect,  *but  not  technically, 
it  is,  in  the  hands  of  the  sheriff,  a  bond  of  indemnity ;  yet,  in 
the  hands  of  the  assignee,  it  is  merely  a  remedy  to  recover  the 
original  debt  and  costs.* 

Again,  by  the  first  Section  of  the  act  of  the  5th  April,  1810, 
no  action  can  be  brought  against  the  officer,  unless  within  six 
months ;  and  the  second  section  provides,  that  as  to  persons 
imprisoned  after  the  passing  the  act,  no  action  shall  be  brought 
against  the  officer  after  twelve  months ;  and  the  third  section 
gives  to  the  sheriff,  or  other  officer,  the  right  to  avail  himsdf 
of  the  common  law  doctrine,  of  a  return  before  suit  brougy. 
By  thus  confining  this  plea  to  the  oJScer  only,  it  clearly  nega- 
tives the  idea,  that  there  can  be  such  a  plea  to  the  bond  in  the 
hands  of  the  assignee.  The  character  of  the  bond,  after  as* 
signment,  is  thus  materially  changed.  It  is  said  that  the  third 
action  extends  to  the  bail,  but  sothiag  is  said  <^  the  bail ;  and 
it  is  not  pretended,  that  the  first  and  second  sections  refer  to 
the  bail.  The  f^ovisions  of  the  act,  throughout,  refer  to  the 
officer  only,  and  the  object  of  it  is  to  relieve  him.  How  is  this 
a  repeal  of  the  provisions  of  the  former  act  ?  There  are  no 
expressions  of  repeal.  And  the  law  does  not  allow  a  repeal, 
by  implication,  unless  there  is  a  manifest  repugnancy  between 
the  two  acts :  no  such  repugnancy  exists  in  the  present  case.  - 
But  it  is  said,  that  the  reason  of  the  former  act  having  ceased,  oi 
been  taken  away,  the  provisions  of  the  act  must  also  ceaise. 
But  neither  the  reason  nor  the  provisions  of  the  former  act 
have  ceased.  Both  acts  were  made  for  the  ease  and  benefit 
of  the  sheriff ;  and  the  controversy  is  left  between  the  original 
parties. 

Again,  it  is  said,  the  privilege  granted  to  the  sheriffs  is  to  be 
extended  to  the  bail  or  surety,  because  bail  are  always  favored 
by  courts.  It  is  true,  they  are  so  far  favored  as  not  to  be 
made  liable  beyond  their  engagen^ents.  Yet  there  are  cases 
in  which  bail  are  not  favored  ;  as,  if  judgment  be  given  for  the 
defendant  in  an  inferior  court,  yet,  if  that  judgment  be  re- 
versed, the  bail  are  still  held  liable.f 

Nothing  more  is  claimed,  in  the  present  case,  than  to  make 
-the  bail  HaWe  to  the  extent  of  their  engagement,  which  is,  that 
the  debtor  shall  remain  a  true  and  faithful  prisoner,  and  shall 
Dot,  in  any  wise,  go  beyond  the  liberties. 

Again,  these  acts  relative  to  gaol  liberties  are  to  be  con- 
strue strictly ;  for  they  are  in  derogation  of  a  common  law 

459 


t  Cro.  Jdc.  9^1 


570*  "  CASES  IN  THE  XJOURT  OF  ERRORS 

IN  ERROR,  right,  and  *take  away  property  if  they  take  away  the  right 
ALBANY     which  the  creditor  had  to  the  legal  satisfaction  of  his  debt,  by 
March,  mi    the  custody  of  the  debtor's  body. 

As  to  the  objection,  that  the  sheriff  may  recover  the  whole 
debt  against  the  prisoner,  and  then  plead  recapii(Mi,  &c.  in  bar 
to  the  action  brought  by  the  creditor,  it  may  be  answered  that 
suF^^\\t\  ^^^  consequence  supposed  does  not  follow ;  for  the  court,  in 
DcdLlHephx^.  Dole  V.  MouUon,%  decided  that  the  sheriff  could  not  recover, 
*  2    /oAn«.  where  the  going  beyond  the  limits  was  an  involuntary  act  of 
also  Bau'ouV,  the  prisoner,  because  the  sheriff  was  not  damnified ;  unless  that       | 
ii5*  '^j^^^^'  he  can  show  that  he  is  damnified,  he  cannot  recover.    And  this        \ 
Brighamj^   ^6  doctrinc  is  exprcssly  laid  down  in  Tillman  v.  Lansing. 
JoftjM.    '  Rep,      If  the  decision  of  the  court  below  is  not  to  be  supported,  the 

legislature  may  as  well  abolish  imprisonment  for  debt.  The  \ 
statute  will  be  easily  eluded  ;  and  it  is  a  maxim  of  law,  that  such  I 
a  construction  should  be  put  on  a  statute,  as  to  guard  against 
evasion,  and  prevent  the  mischief  intended  to  be  remedied.  It 
is  on  this  principle  that  the  Supreme  Court  founded  their  de- 
cision. If  a  prisoner  will,  knowingly  and  wilfully,  go  beyond 
the  limits,  in  direct  violation  of  the  condition  of  the  bond,  he 
and  his  surety  ought  to  be  made  liable.  Where  the  transgres- 
sion is  not  wilful,  but  inadvertent,  and  from  ignorance,  it  is 
decided  that  there  is  no  escape. 
J  6  Johns.  The  case  of  Peters  and  Gedney  v.  Henry, §  was  decided 
Rep.  121.  aft^r  ijjg  act  of  the  5th  of  April,  1810,  yet  Mr.  Justice  Spen- 
cer  there  lays  down  the  rule,  that  "  by  the  prisoner's  voluntari- 
ly going  beyond  the  limits,  the  bond  becomes  forfeited  withcmt 
any  right  or  power  in  the  sheriff  to  retake  him."  There  was 
no  suggestion  that  the  act  of  1810  altered  the  situation  of  bail, 
or  that  it  operated  as  a  repeal  of  the  act  of  1809.  In  additicm 
to  the  several  cases  decided  by  our  own  courts,  may  be  added 
the  authority  of  the  Supreme  Court  of  Massachusetts,  who 
have  proceeded  with  equal,  if  not  greater,  strictness  in  their 
\Bartieu  v.  Construction  of  bonds  taken  for  gaol  liberties.  || 
^^i  Mas^  After  the  frequent  discussion  and  various  decisions  in  the 
Rep.  86. 200.  Supreme  Court,  the  position  is  fully  established,  that  if  the 
prisoner  goes  beyond  the  limits,  the  bond  is  forfeited,  with  the 
exception  only  where  the  transgressicTn  is  involuntary  or  acci- 
dental. This  exception  has  been  probably  allowed  on  the  idea, 
that  from  the  terms  of  the  condition,  it  is  implied,  that  the  will 
of  the  prisoner  must  assent  to  the  Act.  There  is,  however,  an*- 
[  *  571  ]  other  exception,  that  *the  bond  is  a  bond  of  indemnity  only,  in  % 
the  hands  of  the  sheriff,  because  he  is  an  oflSicer,  and  the  pe-  1 
culiar  duty  and  responsibility  of  his  office  requires  it  | 

Henry,  in  reply,  insisted  that  before  the  decision  of  TiUman 
V.  Lansing,  no  judge  or  professional  man  could  have  doubted^ 
but  that  a  return  to  prison  before  suit  brought  would  purge  the 
scape.  It  was  the  received  and  established  law  of  the  land. 
The  court  in  that  case,  by  construction,  made  a  new  species  of 
escape,  which  nothing  could  purge  away. 
.  As  to  the  character  of  the  bond  taken  for  the  liberties,  it  is 
sufficient  to  answer,  that  the  statute  has  declared  it  to  be  a 
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bond  of  indemnity  only  to  the  Bheriff.     It  is,  ex  vi  terminiy  to  in  error, 
save  the  sheriff  harmless,  and  means  nothing  more  nor  less.  Albany, 

In  Holmes  v.  Rhodes ^f  there  was  a  specific  act  to  be  done ;    March,  I813. 
the  bond  was  forfeited  by  the  non-performance  of  the  act.     In 
a  bond  for  the  gaol  liberties,  there  is  nothing  specific  to  be  per- 
formed. 

There  is  some  seeming  repugnance  between  the  case  of  Dole  puLL^^. 
V.  MouUon  and  that  of  Woods  v.  Rowan  and  Coon ;  but  the 
latter  was  decided  after  the  case  of  Tillman  v.  Lansings  in 
which  it  was  laid  down  that  nothing  would  purge  the  escape. 
A  new  principle  was  then  declared  by  the  court,  which  we 
contend  was  erroneous  and  unwarranted. 

The  act  making  the  bonds  assignable  is  not  a  declaratory  act, 
either  in  form  or  substance,  and  nothing  appears  from  which  it 
can  be  inferred  that  the  legislature  intended  to  confirm  the  de- 
cision of  the  Supreme  Court  in  Tillman  v.  Lansing, 

As  to  the  difference  of  damages,  whether  the  suit  is  by  the 
sheriff  or  creditor,  it  is  explained  from  the  circumstance  that 
the  sheriff  has  already  received  his  poundage,  and  ought  not  to 
recover  it  again ;  and  the  creditor,  having  to  pay  it,  ought  to 
be  allowed  to  recover  it. 

If  a  repeal  by  implication  is  found  to  be  in  favor  of  the  sher- 
iff, it  is  equally  in  favor  of  his  assignee.  A  constructive  appeal 
must  apply  to  all  parts  of  the  act,  or  to  no  part. 

The  mischief  referred  to  in  Tillman  v.  Lansing  has  always 
existed.  It  existed  in  England,  in  the  K.  B.  where  the  bond 
was  not  forfeited,  if  the  prisoner  returned  within  the  rules  be- 
fore suit  brought.  If  the  court  intended  wholly  to  eradicate 
the  mischief,  when  the  sheriff  took  no  bonds,  they  should  have 
said  that  he  was  fixed  with  the  debt ;  but  they  said  the  rule 
was  rigorous,  and  *they  relaxed  it ;  yet  there  is  no  distinction  [  *  572  ] 
in  the  two  cases,  and  the  mischief  in  both  is  the  same. 

In  Bissel  v.  Kip,  the  reason  why  the  sheriff  was  made  liable 
was,  that  he  did  not  aver  in  his  plea  that  the  prisoner  had  re- 
turned into  prison  before  stiit  brought,  thereby  clearly  admit- 
ting that  if  he  had  so  pleaded,  and  the  fact  of  such  return  was 
true,  it  would  have  been  a  good  plea. 

The  Chancellok.  This  cause  is  presented  on  a  writ  of 
error  from  the  Supreme  Court,  upon  a  judgment  rendered 
therein,  in  aflirmance  of  a  judgment  of  the  Mayor's  Court  ol 
the  city  of  Albany,  on  a  special  verdict  there  taken.  The 
special  verdict  is  spread  on  the  record  brought  up,  and  the  cases 
of  the  parties,  which  are  in  the  hands  of  every  member  of  the 
court,  containing  every  part  thereof,  material  to  the  points  to 
be  decided  on,  renders  it  unnecessary  to  read  it.  It  is  distin- 
guished from  the  case  last  adjudged,  by  coming  up  on  an  liction 
of  the  assignee  of  a  sheriff,  on  a  bond  given  to  him  for  the  lib- 
erties of  the  gaol.  The  case  adjudged,  it  will  be  recollected, 
was  for  an  escape  against  a  sheriff. 

The  errors  which  have  been  insisted  on,  are : 

1.  That  the  bond  being  merely  a  bond  of  indemnity,  the  im- 
mediate and  voluntary  return  of  the  prisoner,  without  any  suit 
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m  ERROR,  having  been  brought  against  the  sheriiT,  and  the  prisoner  re* 
maining  thereafter  in  execution,  in  the  limits,  are  an  absolute 
bar  against  the  sheriff  for  the  alleged  escape,  and  therefore  take 
away  all  right  of  action  upon  the  bond  by  the  sheriff,  and,  con 
sequently,  by  the  assignee. 

2.  Because  the  measure  of  damages  adopted  by  the  jury  is  an 
erroneous  one. 

The  defendant's  third  plea  is,  that  John  W.  Barryj  (the 
prisoner,)  ^'  accidentally  and  inadvertently,  and  without  inten- 
tion to  escape,  stepped  beyond  the  outer  line  of  the  liberties  of 
the  said  gaol,  &c.  and  did,  afterwards,  to  wit,  before  the  com- 
mencement of  any  suit  against  the  sheriff  of  the  said  city  and 
county,  for  the  cause  aforesaid,  and  before  the  assignment  of 
the  said  writing  obligatory  so  taken  for  the  liberties  aforesaid  to 
the  said  plaintiff,  voluntarily  return  within  the  liberties  afore- 
said, and  hath  ever  since  remained,  and  still  remains,  a  true 
and  faithful  prisoner  within  the  liberties  Eiforesaid,  for  the  cause 
aforesaid." 
[  *  573  ]  *The  jury,  by  this  verdict,  have  found  specially,  that  on  the 

12th  day  of  August,  1811,  the  said  John  W.  Barry  did  go 
without  the  limits  of  the  liberties  of  the  said  gaol,  to  wit,  into 
the  enclosure  of  one  Henry  Vrooman,  detailing  the  precise 
manner  in  which  he  had  several  times  in  one  day,  inadvertently, 
but  voluntarily,  gone  a  few  yards  beyond  the  liberties,  in  driving 
a  cow,  but  immediately  returned,  &c. 

This  action  was  brought  for  an  escape,  alleged  to  have  hap- 
pened after  the  passing  of  the  act  of  1809,  on  the  subject  of 
gaol  liberties.  To  the  sixth  section  of  the  act  of  1801,  which 
imposes  the  duty  of  admitting  prisoners  to  the  Uberties,  there 
is  a  proviso,  that  nothing  in  the  said  act  contained  shall  be 
construed  to  exonerate  the  sheriff,  in  case  any  prisoner  shall  ea^ 
cape  from  the  limits ;  and  the  bond,  in  the  enacting  part  of  that 
section,  is  declared  to  he/or  the  indemnity  of  the  sheriff  only. 

This  statute  left  the  sheriff  exposed  to  suits,  as  he  was  under 
the  English  code.  It  provided  that  an  escape  from  the  liber- 
ties should  not  exonerate  him,  and  if  the  intent  was  to  deprive 
him  of  his  right  of  pursuit  and  recaption,  it  left  him  defenceless 
against  all  the  casualties  from  inadequate  securities,  in  which 
•  an  error  in  judgment  might  involve  him,  for  he  was  required  to 
judge  at  his  peril.  If  the  bond  he  took  was  to  receive  the 
restricted  construction  contended  for,  an  actual  damnification, 
not  a  prospective  or  eventual  one,  must  be  the  ground  of  his 
action,  and  the  measure  of  his  damages ;  and  so,  it  would  seem, 
was  the  clear  intent  of  the  provision ;  for,  though  it  might  cover 
the  charges  attending  the  pursuit  and  recaption  (^  the  prisoner, 
no  suit  could  be  maintained  for  the  damnification  arising  firom 
his  being  compelled  to  satisfy  the  plaintiff,  until  he  had  been 
subjected  to  a  recovery,  indefinite  as  to  the  time  in  which  it 
might  have  been  had,  within  the  usual  legal  limitation,  which 
isio^S*  86^"^'  '?^^.'  ^<>wever,  now,  by  the  statute  of  6th  April,  1810,t  been 
'  '  limited  to  one  year;  and  if  the  sheriff  had  totally  lost  his  right 
of  recaption  on  fresh  mirsuit,  the  former  branch  of  these  dam- 
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ages  could  give  him  no  right  of  action.  A  different  construction 
would  have  entitled  the  sheriff  to  a  recovery  of  either  more  or 
less  of  the  amount  of  the  debt ;  and  if  he  should  prove  insolvent, 
or  the  plaintiff,  on  the  execution,  should,  for  some  other  reason, 
prefer  the  pursuit  of  the  person  or  property  of  the  prisoner,  the 
recovery,  in  its  effect,  would  have  been  a  source  of  profit, 
instead  of  mere  indemnity,  to  the  sheriff. 

*The  statute  of  1809  was  intended  to  remedy  the  incongruity 
of  this  state  of  things.  That  statute  graduated  the  measure  of 
damages ;  provided  for  the  assignment  of  the  bond ;  for  staying 
a  suit  against  a  sheriff;  for  an  escape,  ajler  judgment;  for  a 
reasonable  time  to  enable  him  to  collect  the  amount  on  the 
bond ;  and  it  provided  that  upon  a  recovery  by  the  sheriff,  if 
the  consideration  of  the  bond  had  been  broken,  he  should  re- 
cover the  amount  due  in  the  original  action  only,  for  which 
such  execution  issued ;  that  upon  a  recovery  by  an  assignee  he 
should  recover  the  amount  due  as  aforesaid,  with  all  such  fees 
as  should  have  accrued  thereon. 

The  condition  is  undoubtedly  broken  when  a  prisoner,  volun- 
tarily and  advisedly,  goes  beyond  the  liberties.  An  involuntary, 
momentary  excursion,  occasioned  by  an  unreflecting  impulse 
of  the  mind,  as  in  the  performance  of  an  act  of  humanity  in 
rescuing  a  person  from  impending  destruction,  the  ciKtinction 
of  fire  in  the  verge  of  the  liberties,  unperceived  by  others,  an 
irresistible  pressure  occasioned  by  a  popular  commotion,  or 
wanton  violence,  instances  suggested  by  way  of  illustration, 
might,  in  my  opinion,  unhesitatingly  be  pronounced  not  an 
intent  to  escape,  if  followed  by  a  prompt  and  immediate  return. 

If  the  sheriff's  right  of  retaking  on  fresh  pursuit  is  unim- 
paired, he  has  his  election  to  avail  himself  of  it,  or  resort  to  his 
bond.  If  he  pursues,  retakes,  and  recommits,  it  is  a  waiver  of 
his  recovery,  beyond  the  expense  he  has  been  put  to  in  reclaim- 
ing the  prisoner ;  if  the  prisoner  voluntarily  returns,  he  is  in 
statu  quo;  but  in  either  case  the  plaintiff  on  the  execution, 
might,  by  bringing  a  suit  against  the  sheriff,  before  the  recaption 
or  voluntary  return  of  the  defendant,  fix  him. 

Let  us  now  test  the  present  case  by  this  rule.  Suppose  the 
sheriff  had  brought  his  action  on  the  bond,  and  the  defendant 
had  pleaded  a  voluntary  return,  and  that  the  sheriff  had  aflirmed 
him  his  prisoner  by  locking  him  up  in  gaol,  and  that  he  was 
not  otherwise  damnified,  would  not  this  have  been  a  complete 
bar  ?  If  this  was  a  valid  plea  against  a  sheriff,  in  an  action  on 
the  bond,  it  cannot  be  less  valid  against  an  assignee,  who  can- 
not succeed  to  more  enlarged  rights  than  the  sheriff  had.    - 

The  plea  which  has  been  affirmed  by  the  verdict  of  the  jury 
is  precisely  this  case.  All  the  requisite  inducements  have  been 
found  by  the  verdict ;  that  the  defendant  in  the  original  suit 
was  admitted  to  the  liberties,  on  bond ;  that  he  thence  escaped 
without  *the  privity  or  knowledge  of  the  sheriff;  that  he  after- 
wards returned,  and  then,  and  always  since,  has  remained  in 
execution  for  the  cause  aforesaid. 

If  this  is  verified,  whence  can  the  plaintiff  deduce  his  right 
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IN  ERROR,  to  a  recovery  ?  He  had  a  right,  independent  of  the  sheriff,  and 
against  him ;  but  the  sheriff  might,  according  to  my  reasoning 
in  the  last  case  adjudged,  plead  fresh  pursuit  and  recaption, 
which  was  an  effectual  bar.  If  he  elected  to  take  an  assign- 
ment, he  acquired  the  right  the  sheriff  had,  at  the  time  of  the 
assignment,  and  nothing  beyond  it  The  sheriff  might  formally 
have  released  the  obligors ;  he  might  have  modified  his  rights 
by  contract,  or  by  his  acts  before  assignment,  and  his  assignee 
must  have  been  bound. 

The  right  of  recaption  was  personal  in  the  sheriff;  if  he 
asserted  it,  as  between  him  and  the  prisoner,  their  former  rela- 
tion 3f  keeper  and  prisoner  was  restored.  Whether  the  sheriff 
could  or  could  not  reimburse  himself  by  a  suit  on  the  bond,  for 
the  damages  he  had  sustained  by  the  escape,  could  not  affect 
*  the  interest  of  the  plaintiff  on  the  execution,  but  the  recaption 
might ;  for  if  that  took  place  before  suit  brought  by  him  against 
the  sheriff,  it  was  a  bar  to  his  action.  Here  the  plea  alleges 
that  he  has  asserted  his  right  of  recaption  before  suit  brought, 
and  this  bars  both  the  sheriff  and  his  assignee. 

From  this  train  of  reasoning  I  am  satisfied  that  the  judgment 
of  the  Supreme  Court  is  erroneous,  and  that  it  ought  to  be 
reversed. 

Lewis,  Senator,  was  also  of  opinion  that  the  judgment  of  the 
Supreme  Court  ought  to  be  reversed,  and  gave  his  reasons,  at 
length ;  but  the  reporter,  not  being  present,  is  unable  to  state 
them. 

Platt,  Wilkins,  and  Wendell,  Senators,  not  having  heard 
the  argument,  gave  no  opinion. 

Van  Buren,  Senator.  The  jury,  by  their  special  verdict, 
found,  that  on  the  12th  of  August,  1811,  Barry  "did  go  with- 
out the  limits,  to  wit,  into  the  inclosure  of  one  Henry  Vroomany 
which  was  -formerly  included  within  the  liberties  of  the  gaol ; 
but  by  a  subsequent  survey,  (made,  however,  before  the  execu- 
tion of  the  bond,  on  which  the  suit  was  brought,)  one  part  of 
the  said  enclosure,  which  had  been  separated  by  a  fence,  was 
excluded  from  the  ^liberties ;  that  the  fence  had  been  removed, 
and  no  marks  were  visible  where  it  had  stood,  except  a  small 
ridge  of  ground ;  but  there  was  a  mark  on  the  house  of  Vroa- 
man,  and  another  on  the  fence  opposite,  which  designated  the 
line  of  the  limits ;  that  Barry  stepped  six  or  eight  feet  or  more, 
and  went  round  a  cow,  to  drive  her  at  the  extreme  end  of  the 
yard,  over  the  outer  lines  of  the  said  liberties,  at  the  place  afore- 
said, and  remained  there  three  or  four,  or  ten  minutes,  and 
returned  within  the  limits ;  that  about  that  time,  he  remarked 
that  he  must  be  careful  where  he  went,  and  that  he  did  not  go 
over  the  limits.''  They  also  found  another  escape,  substantially 
similar  to  the  one  above  stated,  and  "  that  no  suits  had  been 
commenced  against  the  sheriff,  for  the  said  escapes  ;  that  this 
suit  was  commenced  on  the  15th  of  Novembery  1811,  and  that 
the  bond  was  assigned  to  the  plaintiff  below  on  the  11th  of  the 
same  month." 

Upon  these  facts  the  Mayor's  Court  gave  judgment  for  the 
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plaintiff  below,  which  judgment,  having  been  affirnied  by  the  m  error 

Supreme  Court,  is  alleged  to  be  erroneous  by  the  plaintiff  in 

error;  and  is  sought  to  be  corrected  in  this  court  of  dernier 

resort.     Although  the  amount  in  controversy  is  trifling,  the 

case  involves  a  principle  of  the  first  importance,  and  which 

merits  the  highest  attention  of  this  tribunal. 

The  plaintiff  in  error  alleges  two  principal  reasons  why  the 
judgment  below  should  be  reversed ;  but  as  from  the  .view 
which  I  have  taken  of  the  subject,  it  will  only  be  necessary  to 
consider  the  first,  I  shall  confine  myself  to  that  exclusively, 
which  is,  that  "  the  bond  to  the  sheriff  is  merely  a  bond  of 
indemnity ;  that  the  immediate  and  voluntary  return  of  the 
prisoner,  without  any  suit  having  been  brought  against  the 
sheriff,  and  the  prisoner's  remaining  thereafter  in  execution, 
within  the  gaol  limits,  are  an  absolute  bar  to  any  action  against 
the  sheriff,  for  the  alleged  escape ;  and,  therefore,  take  away 
all  right  of  action  upon  the  bond,  by  the  sheriff,  and,  conse- 
quently, by  his  assignee." 

If  the  position  taken  by  the  plaintiff  in  error  be  correct,  in 
point  of  law,  it  cannot  be  denied  but  that  the  facts  in  the  case 
will  support  them,  and  the  judgment  given  below  must  be  held 
erroneous.  To  show  that  it  is  not  so,  the  defendant  in  error 
relies  on  a  decision  of  the  Supreme  Court,  made  in  February 
term,  1809,  in  the  case  of  Tillman  v.  Lansing,  which  was 
reviewed  and  supported  by  the  same  court,  in  February  term, 
1811,  in  the  case  oi  Dash  v.  Van  Kleeck;  and  if  the  decision 
of  that  court,  in  the  first  case  *referred  to,  was  a  correct  exposi- 
tion and  declaration  of  the  law  of  the  land,  the  plaintiff  below, 
in  this  cause,  would  be  entitled  to  recover,  and,  consequently, 
the  judgment  of  this  court  should  be  that  of  afllirmance. 

That  the  eminent  talents  and  distinguished  integrity  of  the 
members  who  constitute  the  Supreme  Court,  justly  entitle  their 
decisions  to  the  highest  respect  and  consideration,  is  universally 
admitted ;  that  they  have  been  so  received  and  considered  by 
this  court,  its  past  conduct  has  testified ;  that  the  justices  of 
that  court,  however,  in  common  with  the  rest  of  mankiat., 
would  be  subject  to  error ;  and  that,  in  the  variety  and  multi- 
plicity of  their  concerns,  they  would  sometimes  luiavoidably 
mistake  the  law,  was,  at  the  foundation  of  our  government, 
foreseen.  To  correct  such  errors  the  constitution  has  provided 
this  tribunal :  whether  that  was  wisely  or  unwisely  done,  it  is 
now  too  late  to  inquire.  By  that  provision  it  becomes  our 
official  duty  to  pass  on  their  decisions,  and,  aided  by  the  best 
lights  that  are  afforded  to  us,  and  an  exertion  of  such  abilities 
as  we  may  possess,  to  aflBirm  or  reverse  them,  as  we  shall  find 
them,  in  our  best  judgment,  right  or  wrong. 

In  matters  of  mere  private  opinion,  no  one  would  be  more 
ready  to  surrender  his  individual  impressions  to  those  of  the 
justices  of  the  Supreme  Court  than  myself;  but  situated  as  I 
am,  and  believing  as  I  do  that  their  decision  in  the  case  of 
Tillman  v.  Lansing  was  improvidently  and  erroneously  made ; 
and  that  the  force  of  a  previously  expressed  opinion,  on  the 
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same  point,  in  a  great  measure  led  to  the  reiteration  of  it,  In 
the  case  of  Dash  v.  Van  Kkeck,  I  cannot  but  consider  it  as  a 
violation  of  constitutional  duty  to  omit  doing  as  much  as  in  me 
lies  to  obtain  its  correction. 

By  the  act  of  the  30th  of  JkfarcA,  1801,  which  was  but  a  re- 
enactment  of  a  then  existing  law,  on  a  revision  of  our  code  of 
laws,  it  is  made  the  duty  of  the  sheriffs  to  permit  all  prisoners 
who  were,  or  might,  come  into  their  custody,  on  civil  process, 
to  go  at  large,  within  the  limits  appointed  to  their  respective 
gaols,  on  their  giving  the  security  required  by  that  statute, 
securing,  by  its  provisions,  the  sheriff  against  suits  for  escapes, 
for  suffering  them  to  go  at  large  within  the  limits,  but  rendering 
them  equally  liable  for  an  escape  from  the  limits,  as  they  before 
were  for  an  escape  from  the /our  walls  of  the  prison. 

*The  rights  and  liabilities  of  sheriffs,  before  the  allowance  of 
the  limits,  were  not,  nor  could  they  be,  a  matter  of  litigation ; 
the  law  in  this  respect,  upon  that  subject,  has  been  too  w^ell 
settled  to  render  it  necessary  to  cite  authorities  ;  the  decisions 
which  had  long  since  been  acquiesced  in,  in  England,  which 
had  again  and  again  been  recognised  in  our  courts,  and  which 
are  expressly  admitted  by  the  Supreme  Court,  in  the  case  of 
Tillman  y.  Lansing,  were,  that  for  an  involuntary  escape  from 
the  walls  of  the  prison,  recaption  on  fresh  pursuit,  or  a  volun- 
tary return  of  the  prisoner  to  the  prison,  before  suit  brought, 
was  a  complete  defence  to  the  sheriff. 

Lest  the  terms  voluntary  and  involuntary  escape  might  tend 
to  confuse  the  question,  it  may  be  well  here  to  state,  that  in 
using  the  terms  as  applicable  to  this  suit,  they  are,  and  can 
only  be,  used  as  relating  to  the  conduct  of  the  sheriff^.  Although 
ii  was  in  some  degree  urged  by  the  counsel  for  the  plaintiffs  in 
error,  that  the  escape,  as  it  appears  from  the  special  verdict, 
might  well  be  considered  as  involuntary  on  the  part  of  the 
prisoner,  I  am  not  prepared,  nor  is  it  necessary,  to  decide  that 
they  could  derive  a  valid  defence  from  that  source.  For  a 
voluntary  escape  on  the  part  of  the  sheriff,  he  can  Iiave  no 
defence.  How  far  recaption,  or  a  voluntary  ■:  eturn  before  suit 
brought,  furnishes  him  with  a  defence  for  an  escape,  as  to  him 
involuntary,  that  is,  without  his  express  permission  or  conni- 
vance, is  the  question  under  discussion. 

From  the  period  of  the  first  act  relative  to  the  gaol  liberties 
to  the  revision  of  the  laws  in  1801,  and  from  the  passage  of  the 
act  of  the  30th  of  March,  in  that  year,  until  the  decision  of  the 
case  of  Tillman  v.  Lansing,  in  1809,  the  common  law  rights 
of  the  sheriff,  of  recaption  and  voluntary  return,  were  univer- 
sally considered  as  having  been  left  unimpaired  by  the  different 
statutes  which  have  been  passed  upon  the  subject.  Nor  was 
this  the  impression  of  the  multitude,  who  might  properly  be 
deemed  incompetent  to  judge  upon  the  subject,  but  of  the 
soundest  and  best  lawyers  of  the  state,  the  correctness  of  which, 
if  not  expressly  agreed  to,  was  certainly  tacitly  acquiesced  in 
by  the  major  part,  if  not  the  whole,  of  the  respectable  gentle- 
men who,  in  1809,  filled  the  bench  of  the  Supreme  Court. 
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So  was  the  law  considered  to  be  until  the  attention  of  the 
profession  was  arrested  by  the  decision  of  the  Supreme  Court, 
in  the  case  of  Tillman  v.  Lansing,  which,  in  substance,  was, 
that  a  voluntary  departure  from  the  limits,  for  ever  so  short 
a  period,  *  could  not  he  purged,  by  any  act  to  be  done  by  the 
sheriff  or  the  prisoner,  and  that  the  sheriff  ivas,  ipso  factoy 
liable  to  the  plaintiff  for  the  debt  for  which  the  prisoner  was 
confined ;  that  the  sheriffs  was,  by  force  of  the  statute  of  March, 
1801,  devested  of  his  common  law  rights,  which,  it  was  ad- 
mitted, he  before  had. 

To  support  this  construction,  the  Supreme  Court  resort, 
first,  to  the  express  provisions  of  that  statute ;  and  what  can- 
not be  dra^Vn  from  that  source  they  seek  to  make  up,  by  bring- 
ing their  decision  within  the  policy  and  purview  of  the  act ;  in 
both  which  points  of  view  I  shall  consider  it. 

As  this  is  the  starting  point  of  difference,  between  their  opin- 
ion and  the  one  I  hold,  it  is  of  moment  that  it  be  fully  explain- 
ed. The  error,  which  it  becomes  my  duty,  with  becoming 
diffidence,  to  show  has  been  indulged  in,  originates  here.  Be- 
fore the  statutes,  they  admit  that  a  sheriff's  common  law  rights 
existed,  as  they  are  now  claimed ;  by  the  statutes  it  is,  they 
allege,  that  those  rights  have  been  taken  away. 

In  the  construction  of  all  statutes,  courts  are,  and  ought  to 
be,  guided  by  the  rules  of  coristruction  furnished  by  the  com- 
mon law,  some  of  which  have  been  so  long  acquiesced  in  as 
to  become  maxims,  the  most  prdmine/vt  of  which,  on  the  sub- 
ject of  statutes  altering  the  common  law,  is  that  adopted  by 
Chief  Justice  Trevor,  in  the  case  of  Arthur  v.  Bohenham,  in 
the  reign  of  Queen  Anne,  reported  in  11  Mod,  149,  which 
has  been  repeated  in  the  most  celebrated  digests  of  the  laws 
of  England,  and  supported  by  previous  and  subsequent  adju- 
dications, viz.  That  "  the  general  rule  in  the  exposition  of  all 
acts  of  parliament  is,  that  in  all  doubtful  matters,  and  where 
the  expression  is  in  general  terms,  they  are  to  receive  such  a 
construction  as  may  bo  agreeable  to  the  common  law,  in  cases 
of  that  nature ;  for  statutes  are  not  presumed  to  make  any 
alteration  in  the  common  law,  further,  or  otherwise,  than  the 
statute  does  expressly  declare :  therefore,  in  all  general  mat- 
ters, the  law  does  not  presume  the  act  did  intend  to  make  any 
alteration  ;  for  if  the  parliament  had  had  that  design,  they 
would  have  expressed  it  in  thie  act?^ 

Testing  the  act  of  1801  by  these  rules,  we  shall  search  in 
vain  for  any  declaration  or  provision  which  authorizes  the  con- 
struction, that  a  sheriff's  common  law  rights  of  recaption  and 
voluntary  return  had  been  taken  away,  or  affected  by  it ;  there 
is  not  only  no  expression  to  that  effect,  but,  as  it  respects  the 
power  of  a  sheriff  over  the  prisoner,  after  leaving  the  limits, 
♦which  is  the  place  where  the  difficulty  arises,  (the  provision, 
authgrizing  him  to  confine  him,  while  on  the  limits,  on  feilure 
of  his  security,  being  perfectly  indifferent,  as  it  respects  the 
question,)  the  act  is  utteriy  silent ;  and,  as  it  respects  the 
Uability  of  the  sheriff  for  that  departure,  it  expressly  leaves 
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him  in  the  same  situation  in  which  he  stood  at  common  law, 
as  for  an  escape  from  the  walls  of  the  prison ;  it  cannot,  there* 
fore,  with  propriety  be  contended,  that  a  sheriff's  rights  are 
taken  away  by  the  letter  of  the  statute. 

Failing  to  find  a  justification  of  the  construction  adopted  by 
them  in  the  Idter  of  the  statute,  the  Supreme  Court,  of  neces- 
sity, resort  to  its  spirit ;  to  what  is  termed  by  judges  the  con^ 
struction  of  a  statute  by  its  equity ;  that  cases  which  are  with- 
in the  reason  of  the  statute,  although  not  touched  by  the  letter, 
shall,  by  the  aid  of  judicial  construction,  be  held  to  be  within 
its  letter.  But,  in  thus  seeking  to  support  the  doctrine  con- 
tended for,  we  are  met  by  another  inveterate  maxim  of  the 
common  law,  viz.  "  That  an  obscure  statute  ought  to  be  con- 
strued according  to  the  rules  of  the  common  law."  {Bac. 
Abr.  384.)  And  this  construction,  set  up  to  defeat  a  common 
Iftw  ri^bt,  is  also  in  violation  of  another  salutary  rule  of  that 
iaw,  '*  that  an  act  which  is  to  take  away  or  clog  a  remedy, 
which  the  party  has  by  the  common  law,  ought  never  to  have 
an  equitable  construction."     (6  Bac,  Abr.  388.) 

But,  admitting  for  a  moment  that  it  was  competent  to  the 
court  below  to  take  away,  by  the  aid  of  construction,  this  com- 
mon law  right,  which  is  not  affected  by  the  letter  of  the  statute, 
what  are  the  reasons  which  are  assigned  in  its  favor  ?  They 
are,  that  unless  this  construction  is  put  upon  the  statute,  im- 
prisoned debtors  would  take  advantage  of  Sundays,  and  of 
the  absence  of  their  creditors,  to  snatch  a  few  moments  of 
liberty,  which,  although  soured  by  constant  perturbation  and 
alarm,  are,  notwithstanding,  deemed  fit  subjects  for  judicial 
animadversion  ;  and  that  the  allowance  of  a  sheriff's  common 
law  rights  is  against  the  policy  of  a  statute,  which,  in  the  lan- 
guage of  the  chief  justice,  "  was  passed  for  humane  purposes." 

If  these  stolen  pleasures  are  public  abuses  ;  or,  if  they  can 
be  supposed  to  work  private  injuries,  (not  admitting  that  they 
are  so,  or  thinking  it  material  to  discuss  whether  they  are  or 
are  not,)  it  is,  in  my  judgment,  a  satisfactory  answer,  to  all 
arguments  to  be  drawn  from  that  source,  that  these  are  mat- 
ters of  legislative  concern  ;  that  if  they  were  of  more  conse- 
quence, they  could  not,  *and  as  they  are,  clearly  would  not, 
satisfy  us  in  disregarding  the  established  rules  for  the  construc- 
tion of  statutes,  for  the  purpose  of  preventing  them. 

Permit  me  next,  respectfully,  to  examine  with  what  propriety 
it  can  be  alleged,  that  escapes  of  this  description  are  so  far 
against  the  policy  of  the  statute,  as  to  render  the  construction 
of  the  court  below  proper  and  necessary.  As  it  has  truly  been 
remarked,  "  this  statute  was  passed  for  humane  purposes ;"  it 
was  among  the  first  concessions  which  were  made  by  that  in- 
flexible spirit,  which  has  hitherto  maintained  its  hold  on 
society,  authorizing  imprisonment  for  debt.  Coeval  with  the 
autliority  of  imprisonment  for  debt  have  been  the  exertions  of 
men  of  intelligence,  of  reflection,  and  philanthropy,  to 'miti- 
gate its  rigor  ;  of  men  who  viewed  it  as  a  practice  fundamen- 
tally wrong,  a  practice,  which  forces  their  fellow-creatures  from 
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society,  from  their  friends  and  their  agonized  families,  into  the 
dreary  walls  of  a  prison ;  which  compels  them  to  leave  all 
those  fascinating  endearments,  to  become  an  inmate  with  ver- 
min ;  which  confines  them  within  the  same  walls  that  contain 
the  midnight  incendiary  and  the  ruthless  assassin ;  not  for 
crimes  which  they  have  committed ;  not  for  frauds  which  they 
have  practised  on  the  credulous  and  unwary  ;  (for  such  dis- 
tinctions are  not  made  ;)  but  for  the  misfortune  of  being  poor ; 
of  being  unable  to  satisfy  the  all-digesting  stomach  of  some 
ravenous  creditor ;  of  men  who  looked  upon  the  practice  as 
confounding  virtue  and  vice,  and  destroying  the  distinction 
between  guilt  and  innocence,  which  should  unceasingly  be 
cherished  in  every  well  regulated  government. 

Although  not  completely  successful,  they  have  in  part  suc- 
ceeded, and  the  act  under  discussion  was  intended  as  an  ame- 
lioration of  the  rigor  of  imprisonment  for  debt  How,  then,  I 
ask,  ought  such  an  act  to  be  construed?  Rigorously,  or 
liberally  ?  What  is  its  policy  ?  It  is,  say  the  Supreme  Court, 
humanity.  How,  then,  should  it  be  construed  ?  Why,  liber- 
ally and  humanely.  What  was  the  old  law,  the  mischief  and 
the  remedy  ?  By  the  old  law,  a  person  imprisoned  for  debt 
was  confined  to  the  damp  walls  of  the  prison  :  that  imprison- 
ment was  the  mischief  intended  to  be  remedied  by  the  statute ; 
and  the  remedy  to  be  afforded  was  an  enlargement  of  the  pri- 
soner, and  confining  him  to  the  liberties  instead  of  the  walls  of 
the  prison.  It  is  our  duty  to  construe  the  act  so  as  to  remove 
the  mischief  and  promote  the  remedy ;  and,  in  my  humble 
^opinion,  the  construction  I  contend  against  would  not  effect 
either. 

The  act  professes  to  give  a  portion  of  liberty  to  the  unfor- 
tunate debtor ;  but  by  the  construction  set  up,  the  legislature 
are  made  to  exact  a  price  for  it  which  very  few  indeed  could 
pay.  These  objects  of  legislative  favor  are  generally  poor ; 
and,  consequently,  too  often  friendless.  The  exacted  rigor  of 
the  confinement  to  the  limits  is  such  as  requires  the  utmost 
prudence  and  temperance  to  comply  with.  It  compels  the 
prisoner  not  only  to  be  proof  against  surprise,  but  to  subdue 
every  feeling  of  humanity;  a  rigor  which  maintains  its  force, 
whether  thej  prisoner  is  forced  from  the  limits,  to  save  the  life 
of  a  fellow-creature,  which  he  sees  in  imminent  danger,  or  to 
extinguish  the  flames  which  threaten  to  consume  the  property, 
and  endanger  the  lives,  of  his  fellow-citizens ;  which  admits 
of  no  excuse  but  the  ignorance  of  that  which  the  prisoner, 
above  every  other  thing,  ought  to  know,  viz.  the  extent  of  the 
limits. 

Should  this  rule  ever  become  the  established  law  of  the  land, 
how  many  wHl  be  able  to  get  bail  ?  What  prudent  man  will 
become  bail  ?  If  such  can  be  supposed  to  have  been  the  in- 
tention of  the  legislature,  every  man's  observation  must  satisfy 
him,  that  the  number  who  could  partake  of  this  legislative 
favor  would  be  few  indeed. 

Again,  imprisonment  for  debt  must  originally  have  been  in- 

469 


m  ERROR. 

ALBANY, 

March,  1813. 


[*582] 


588 


CASES  IN  THE  COURT  OP  ERRORS 


JN  ERROR. 

ALBANY 

March,  181^ 


f  »583j 


tended  to  force  the  able  but  perverse  debtor  to  pay  his  debt  ^ 
bu^t,  uoder  the  doctrine  contended  for,  imprisonment  carries 
no  terrors  to  him ;  he  gives  his  bond,  derides  the  sheriff,  who, 
it  is  said,  has  no  right  to  stop  him,  laughs  at  his  creditor,  post- 
pones his  payment,  and  reaasumes  his  liberty. 

Lastly,  it  is  oppressive  upon  the  sheriff.  By  the  statute,  he 
is  obliged  to  take  the  security ;  true  it  is,  he  may  examine  and 
decide  on  its  sufficiency,  but  he  may  err ;  and  there  is  no  sub- 
ject more  uncertain  and  deceptive  than  the  solvency  of  men 
in  business.  True  it  is,  that  if  he  errs,  and  the  prisoner  is 
fool  enough  to  remain  on  the  limits  until  the  sheriff  discovers 
his  mistake,  or  the  imposition  which  ba;s  been  practised  upon 
him,  he  may  reimprison ;  but  if  he  steps  over  the  limits,  ac- 
cording to  the  decision  of  the  Supreme  Court,  he  is  out  of 
the  sheriff's  power,  who  is  driven  tQ  his  bond  alone  for  his 
security. 

But  why  this  additional  responsibility  of  the  sheriff?  Why 
deprive  him  of  the  right  of  recaption  ?  By  the  statute,  the 
legislature  *have  deprived  him  of  the  security  of  his  lock  and 
key;  they  have  placed  him  in  a  situation  to  be  injured  ;  they 
have  provided  that  he  shall  be  responsible  for  an  escape  from 
the  limits,  to  the  same  extent  that  he  was  from  the  prison ; 
why,  then,  deprive  him  of  the  same  rights  which  he  had  under 
his  previous  liability  ?  In  the  case  of  Doh  v.  Moulton  and 
otherSy  (2  John9*  Cos.  206,)  his  honor  the  chancellor  (tKen 
Ch^f  Justice)  says,  "  that  when  the  security  is  offered,  the 
four  walls  of  the  prison,  according  to  the  ancient  law,  are  en- 
larged to  the  extent  of  the  limits  assigned  by  the  statute ;  and 
the  law  concerning  escapes  must,  without  doubt,  apply  to  the 
limits  in  the  same  manner  as  it  formerly  applied  to  the  four 
walls  of  the  prison.  So  that  the  limits  are  to  be  considered, 
in  such  case,  as  the  prison."  Before  the  statute,  the  sheriff 
had  bis  prison  doors  for  his  security ;  these  the  legislature  have 
opened.  Instead  of  them,  he  can  now  only  have  his  bond  ; 
his  liability  has  not  been  diminished  ;  facility  has  been  afford- 
ed to  ensnare  him,  and,  I  ask,  what  earthly  reason  can  be 
given  why  his  common  law  rights  of  recaption,  and  voluntary 
return  before  suit  brought,  should  be  taken  from  him  ? 

Thus  far  I  have  considered  the  law,  as  it  stood  at  the  time 
of  the  decision  in  the  case  of  Tillman  v.  Lansing ;  and  it  is 
this  view  of  the  subject  which  compels  me,  without  doing  vio- 
lence to  my  judgment  and  conscience,  to  hold  that  decision 
erroneous. 

But  it  is  contended  that  if  the  sheriff  was  not,  before  the 
act  of  the  5th  of  April,  1810,  liable  to  the  creditor,  (since 
which  it  is  not  pretended  that  he  is,)  that  still,  in  virtue  of  the 
assignment  of  the  bond,  and  the  act  of  the  28th  of  March, 
1809,  the  debt  can  be  recovered  from  the  principal  and  his 
nurety. 

The  bond  in  this  case  was  forfeited,  if  forfeited  at  all,  in  the 
hands  of  the  sheriff;  he  became  subject  to  no  possible  loss  or 
damage  in  consequence  of  the  alleged  forfeiture  :  still,  it  is 
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<:ontended,  that,  exempt  from  injury  himself,  he  could,  either  TN  ERROR 
in  his  own  name  or  by  assignment  of  the  bond  to  the  creditor,     albany 
recover  the  amount  of  the  debt  for  which  the  prisoner  was    March,  isiS. 
committed. 

This  doctrine  is  not  only  opposed  to  the  general  rule  of 
law,  relating  to  assignments,  and  which  is  not  lightly  to  be 
shaken,  that  the  assignee  can  have  no  greater  or  other  rights 
than  the  assignor ;  it  is  not  only  in  direct  hostility  to  the  prin- 
ciple, that  the  holder  of  a  forfeited  bond  cannot,  by  his  own 
act,  and  without  further  connexion  with  the  debtor,  confer 
rights  pn  his  assignee  which  he  had  not  himself;  but  it  is  con- 
trary to  the  declared  opinion  *of  the  Supreme  Court,  in  the  [  *  584  ] 
case  of  Dash  v.  Van  Kleeck,  in  which  the  Chief  Justice  ex- 
pressly says,  "  that  if  the  sheriff  was  not  responsible  to  the 
creditor,  the  prisoner  was  not  responsible  to  the  sheriff." 

It  is,  however,  contended  that  the  common  law  rights  and 
interests  of  the  parties  have  been  changed  from  what  they 
would  otherwise  be,  by  the  operation  of  the  act  of  the  28th 
of  March,  1 809 ;  that,  by  the  first  section  of  that  act,  it  is 
provided,  that  in  case  a  suit  is  brought  by  the  assignee,  he 
shall,  upon  obtaining  judgment,  recover  the  amount  due  in 
the  original  action,  &c.  and  that  the  third  section  enacts,  that 
if  a  suit  is  brought  by  the  sheriff  on  the  bond,  and  tlie  condi- 
tion thei^eof  he  broken^  his  measure  of  damages  shall  be  the 
same  as  those  of  the  assignee.  To  this  construction  of  the 
last  mentioned  act  I  must  ever  dissent,  and  the  grounds  of  that 
dissent  are, 

1.  That  the  statute  does  not  admit  of  this  construction. 

2.  That  if  it  does,  the  act  of  the  5th  of  April,  1810,  ope- 
rated as  a  virtual  repeal  of  the  provisions  which  justified  that 
construction. 

1.  That  these  are  bonds  of  indemnity  only,  has  been  de-* 
clared  by  a  declaratory  act,  passed  on  the  30th  of  March, 
1799,  re-enacted  by  the  revised  law  of  1801,  exprtssly  decided 
to  be  so  by  the  Supreme  Court,  in  the  case  of  Dole  v.  Moul- 
ion  and  others,  and  not  denied  in  the  case  of  Tillman  v. 
Lansing ;  and  so,  from  the  very  nature  of  the  instrument,  it 
must  be.  The  prisoner  owes  the  sheriff,  personally,  no  duty  ; 
in  his  imprisonment,  the  sheriff  has  no  direct  interest ;  he  only 
stands  betvyeen  him  and 'the  creditor;  the  escape  is  injurious 
to  the  lijreditor  only ;  his  remedy  is  against  the  sheriff,  and 
when  the  sheriff  is  damnified  by  the  enforcement  of  that  re- 
medy, then,  and  then  only,  can  he  look  to  his  bond  for  his 
indemnity.  Until  he  is  damnified,  the  bond  is  not  broken, 
which  is  declared  to  be  for  his  indemnity  only.  The  object^ 
which  the  legislature  must  have  had  in  view,  by  so  tenaciously* 
declaring  that  the  bond  should  be  for  the  sheriff's  indemnity 
only,  must  have  been,  and  its  legal  effect  is,  to  distinguish  it 
from  other  bonds,  which  are  to  do  and  perform  directly  to  the 
party  to  whom  they  are  given,  and  for  a  breach  of  the  condi- 
tion of  which,  although  unaccompanied  with  actual  damage, 
the  law  implies  legal  or  nominal  damages,  and  the  party  may 
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be  put  to  costs  and  vexation.  Not  so  with  regard  to  the  bond 
of  indemnity.  The  obligor  may  say,  "  true  it  is,  I  have  broke 
the  terms  of  the  bond,  which  in  other  *cases  might  entitle  you 
to  maintain  youi  suit,  but  in  this  case  something  more  is  ne- 
cessary than  the  breach  of  the  bond  ;  you  must  show  that  you 
are  actuaUy  injured  by  that  breach,  and  when  I  show  that  you 
are  not,  my  plea  of  non  damnificatus  is  supported,  and  my 
defence  complete." 

Testing  those  bonds  by  these  rules,  which  I  hold  to  be  cor- 
rect, it  will  at  once  be  perceived,  that  the  act  of  the  28th  of 
March,  1809,  does  not  support  the  ground  assumed  by  the 
defendant  in  error ;  that  act  provides  that  the  assignee  shall, 
upon  obtaiffiing  judgment  on  the  bond,  and  the  sheriff  shall, 
if  the  condition  of  the  bond  be  broken,  recover  the  full  amount, 
&c.  But  as  to  what  shall  or  shall  not  entitle  the  assignee  to 
judgment,  or  enable  the  sheriff  to  show  a  K>iTJach  of  the  bond, 
the  act  leaves  the  matter  precisely  where  it  stood  before.  So 
far  from  being,  as  it  is  alleged,  in  affirmance  of  the  decision  of 
the  Supreme  Court,  in  the  case  of  Tillman  v.  Lansing,  if 
uses  the  choicest  words  to  preclude  that  inference. 

If,  then,  I  am  correct,  that  recaption,  or  voluntary  return 
before  suit  brought,  was  a  defence  to  the  sheriff,  it  was  also  to 
the  prisoner  and  his  bail,  and  the  assignee  could  not  have  jttrfg"- 
meni,  or  the  sheriff  show  a  breach,  to  enable  them  severally, 
under  that  act,  to  arrive  at  the  question  of  their  damages. 

2.  Should  the  statute  oi  March,  1809,  be  susceptible  of  tne 
construction  sought  to  be  put  upon  it,  it  has  been  abrogated* 
It  was  passed  in  March,  and  the  decision  of  Tillman  v.  Lat^ 
sing  was  made  in  February,  in  the  same  year.  If  the  legisla- 
ture meant  to  provide  the  remedy  it  is  said  they  did,  it  must 
have  been  bottomed  on  the  sheriff's  supposed  liabiUty  to  the 
creditor.  In  April,  1810,  they  passed  a  law  securing  to  the 
sheriff  his  common  law  rights.  That  law  was  passed  long  be- 
fore the  escape  in  this  cause,  and  yet  it  is  contended,  notwith- 
standing the  sheriff  was  not  liable  to  the  creditor,  that  the  pri- 
soner, by  the  act  of  1809,  is  liable  to  the  sheriff  or  his  assignee. 
Although  the  statute  provides  that  the  sheriff  may  assign,  it 
does  not  say  that  he  shaU  assign  the  bond,  and  it  is  in  vain  to 
pretend,  that  if  the  construction  put  on  the  act  of  1809  is  cor- 
rect, there  is  any  other  way  to  prevent  the  sheriff  froip  bring- 
ing a  suit  in  his  own  name,  and  pocketing  the  money,  than  to 
consider  the  act  of  1810  as  a  virtual  repeal  of  that  of  1809,  so 
far  as  it  tends  to  give  the  sheriff  or  his  assignees  rights  which 
are  not  founded  on  his  liability  to  the  creditor.  To  say  that 
•the  sheriff  shall  be  indemnified,  and  still  have  a  right  of  action, 
for  an  act  *which  works  no  possible  prejudice  to  him,  would 
indeed  be  "  monstrous.*' 

The  construction  of  statutes  always  has  been,  and  should  be, 
controlled  by  the  rules  of  the  common  law.  Among  those 
rules,  there  is  none  more  fully  recognised  than  the  one  that 
"  when  the  reason  of  the  law  ceases,  the  law  also  ceases.'* 
The  reason  of  the  statute  of  1 809  must  hiave  been  the  aUeged 
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responsibility  of  the  sheriff;  the  statute,  therefore,  which  re-  m error, 
moved  that  reason,  by  exonerating  the  sheriff  from  responsi-  albany,. 
bility,  should  be  construed  to  abrogate  the  provisions  of  the  March,  I813. 
previous  act,  and  this  rule  of  construction  is  supported  by 
innumerable  authorities :  as,  *'  Every  affirmative  statute  is*a 
repeal,  by  implication,  of  precedent  affirmative  statutes,  as  far 
as  it  is  contrary  thereto,  for  hges  posteriores,  priores  contra- 
rias  abrogant.^^  (4  Inst.  48.)  Again,  "  if  a  former  act  says  a 
juror  shall  have  twenty  pounds  a  year,  and  a  new  statute  after- 
wards enacts  that  he  shall  have  twenty  marks,  here  the  latter 
statute,  though  it  does  not  expressly,  yet  it  necessarily  implies 
a  negative,  and  virtually  repeals  the  former;  for  if  twenty 
marks  be  made  a  qualification  sufficient,  the  former  statute, 
which  requires  twenty  pounds,  is  at  an  end.'^  (1  Bl.  Com. 
89.) 

To  support  the  decision  of  Tillman  v.  Lansing,  it  is  con- 
tended that  the  act  of  1809  was  in  affirmance  of  it ;  if  so,  the 
additional  rights  it  gives  the  sheriff  were  in  consequence  of  the 
liabilities  imposed  upon  him  by  that  decision.  When,  then, 
the  legislature,  by  the  act  of  1810,  destroyed  that  supposed 
liability,  such  of  the  provisions  of  the  act  of  1809,  as  went  to 
secure  him  against  them,  were  at  an  end,  were  virtually  re- 
pealed. 

In  every  point  of  view,  therefore,  in  which  I  have  been  able 
to  consider  this  cause,  I  am  necessarily  and  imperiously  led  to 
the  conclusion,  for  the  reasons  I  have  stated,  that  the  judgment 
of  the  Supreme  Court,  in  this  case,  ought  to  be  reversed. 

All  the  other  senators  present,  except  one,  concurring  in  the  M.xrchZijsis. 
opinion  that  the  judgment  of  the  Supreme  Court  ought  to  be 
reversed,  it  was  thereupon  ordered  and  adjudged  that  the 
judgment  given  in  the  Court  of  Common  Pleas,  or  Mayor's 
Court  of  the  city  of  Albany,  and  the  judgment  given  in  the 
Supreme  Court  affirming  the  same,  be  reversed ;  that  the  said 
Ephraim  Mandell  take  nothing  by  his  plaint,  and  that  he  be 
in  mercy,  &c.  and  further,  that  the  *said  Ephraim  Mandell 
pay  to  the  said  John  W,  Barry  and  Samuel  Harbeck  their 
costs  by  them  about  their  defence  in  the  said  Mayor's  Court, 
&c.  and  that  theurecord,  &c.  be  remitted,  &c. 

Judgment  of  reversal,  (a) 

(a)  See  ante,  Jansen  v.  Hilton,  p.  649. 


[  *  587  ] 


John  Rathbone  and  John  Rathbone,  jun. 

Appellants, 

against 

James  Warren,  Respondent. 

ON  the  23d  October,  1809,  Warren,  the  respondent,  filed 
a  bill  in  chancery  against  Rathbone  &f  Son,  the  appellants. 
The  bill  stated  that  the  appellants,  in  the  term  of  May,  1808,  sureTv" 
recovered  a  judgment  against  Jonas  Warren,  in  the  Supreme  Jj®^^"?..    . 
Court,  for  1,435  dollars  and  7  cents  damages  and  costs,  and  or^enLr^ls^The 
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587  CASiES  IN  THfi  COURT  OP  ERitORg 

IN  ERROR,  that  the  respondent  and  Aaron  Hand  were  special  bail  for 
ALBANY  ^h®  defendant  in  that  suit.  Previous  to  the  commencement 
March,  1813.  of  the  action,  Jonas  Warreny  on  the  19th  January,  1808, 
delivered  to  RaJthhone  fy  Son  a  promissory  note,  made  by 
^8iah  Hatheway,  for  six  hundred  and  thirty-five  dollars 
and  twenty-seven  cents,  payable  to  Jonas  Warren,  for  which 
time  of  r-  ^^^  appellants  gave  a  receipt,  specifying  the  note,  and 
fonnance,  wiSa-  that  when  paid,  it  would  be  on  account  of  the  contract  for 
^' **  nr^r'wiii  ^^^^'  ^^^  action,  in  which  the  respondent  became  special  bail, 
be  discharged,  was  brought  on  the  contract  for  salt,  mentioned  in  the  receipt ; 
(*L..  that  the  respondent  knew,  when  he  became  special  bail,  that 

piainiiff  made  the  uotc  had  been  so  delivered,  to  be  credited,  when  paid,  on 
a  written  a-  ^j^e  coutract  for  which  the  suit  was  brought.  That  during  the 
ST  defendant,  mouths  of  July  and  August,  1808,  various  conversations  pass- 
h^h"d'  bMned  ^^  between  the  respondent  and  John  Rathbone,  jun.,  in  which 
judffment,'^'and  the  latter  mentioned  the  judgment,  and  acknowledged  that 
[  *  588  J  Hatheway  had  left  property  with  the  appellants,*  which  would 
who  was  about  P^X  P^ft  of  the  note,  and  which  would  be*  credited  on  the 
eoing  to  sea,  judgment,  and  that  Hatheway  was  in  the  Charleston  trade, 
no*'  issne'*^**out  and  was  making  arrangements  to  pay  the  note.  The  bill  fur- 
execuUon  a-  thcr  Stated,  that  Hatheivay,  at  the  time  the  note  was  delivered 
S^"pur^  of  to  the  appellants,  was  fully  able  to  pay  it,  and  that  when  the 
fixing  the  bail,  note  was  duc,  John  Rathbone,  jun.  acknowledged  that  it  was 
certain  *^'*day*  &>^^^  ^^d  Said  it  would  be  paid ;  but  no  credit  had  been  given 
and  the  defend-  on  the  judgment  ou  the  note.  That  the  respondent  was  in- 
piaintfff"a  sum  forced,  and  believed,  that  the  appellants  had  not  taken  any 
of  money  in  mcasurcs  to  collect  and  enforce  the  payment  of  the  note,  and 
oribu^TndliV  it  was  then  doubtful  whether  he  was  able  to  pay  the  note. 
ence,  and  this  That  in  the  couvcrsations  above-mentioned  with  John  Rath- 
wirwuSmuhe  ^one,  jun.,  he  urged  the  respondent  to  make  some  payment  on 
knowledge  and  the  judgment  agaiust  Jonas  Warren,  which  the  respondent 
baiiri"waIhSd  clecHned ;  and  to  induce  him  to  do  so,  John  Rathbone,  jun. 
to  '  discharge  declared  to  the  respondent,  that  if  he  would  pay  one  hundred 
baTbeinV^fixed  dollars,  the  Said  appellant  would  discharge  the  judgment,  would 
atiaw,aSdpro-  take  the  notes  of  Jonas  Warren  and  give  him  time  to  pay  the 
recot^nlsance'^h  balance  ;  that  if  the  respondent  was  not  disposed  to  pay  the  one 
was  held  that'  a  hundred  doUars  then,  he  might  do  it  at  any  time,  and  the  business 
mi'Jitlff^dlZ  's'^ould  be  arranged  as  above  stated,  when  Jonas  Warren,  w^ho 
lief,  and  erant  was  a  Seafaring  man,  would  be  at  hberty  to  follow  his  occupa- 
fuSct&n,"  the  ^*^"-  ^^^^  "P^"  the  respondent's  saying  that  Jonas  Warren^ 
remedy  at  law  would  uot  be  able  to  make  any  payment,  John  Rathbone,  jun. 
*m^ertTcourt  answered,  that  he  did  not  wish  to  take  advantage  of  the  bail, 
of  equit3j  gains  but  hopcd  the  respondent  would  accept  the  proposition,  and 
causf  *^for"  one  ^^^^  ^®  wouldat  any  time  settle  the  business  on  the  same  terms. 
purpose,  it  may  That  in  November,  1808,  the  respondent  sent  one  hundred  dol- 
^\i^  ^Lr"^"!'  lars  to  the  appellants  by  Jonas  Warren,  who  was  to  take  his  de- 
nothing  passes  parture  from  JSew-  York  on  a  voyage,  relying  on  the  assurances 

fclr*»nH  IhA  («)  Vide  Niblo  v.  Clark,  3  Wend.  Rep.  24.  Clark  y.  Nihlo,  G  Wend.  Rep.  236.  Ran- 
hlAintiff  in  R  *<>">^-  ^^^^*  9  ^<"»-  ^'  *28.  Andms  v.  BeaUs,  Bid.  693.  Lathrop  v.  Bnggs,  8 
?i«Il  vPt  haS  ^^^-  ^2:  I'^l-  Oorham  v.  Oale,  lipid.  739.  Easton  v.  Talmadse.'i  Caw.  /J^.  40SL 
ai«eonsfd**rprf     -'*«*«•  v-^«^^«^^^  People  v.  Bennerjbid.  m.     Powell  v.    Wa- 

bv  act3  onei  '«'**'  ^^  ^^  l^^'  •^«*«'-  ^»>-  ™<?»  Clutncery,  LVI.  Principal  and  Surety.  FulUm  V. 
ration  of  law  ^""^^^M;  1^  Johns.  Rep.  433.  Th€  People  v.  Foot,  19  Bnd,  68.  MoaJdey  v.  Big&t, 
M8ureUes,an4   ^i;'- 69,  anic,  p.  312,  note  a. 
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oiJohn  Rathbone^  jun.  that  the  judgment  would  be  discharged^  in  error, 
or  the  bail,  at  least,  exonerated.     That  on  the  Uth  November,     Albany, 
1808,  Jonaa  Warren  paid  to  John  Bathboney  jun.  one  hun-    ^*"**'  ^^^ 
dred  and  one  dollars,  who  gave  a  receipt  for  it,  and  a  writ-  '^^^*'^'"*^^ 
^^gy  by  which  the  appellants  agreed  not  to  issue  execution 
for  the   purpose  of  charging   the   bail,   until  after  the  20th 
February  then  next.     That  on  receiving  the  writing,  the  re-  are  entitled  to 
sppndent  was  dissatisfied  with,  it,  and  went  immediately  to  the  benefiiof the 
New 'York,  to  see  John  Bathbom,  jun.  and  if  he  refused  to  ffeTreia^veTo 
fulfil  his  engagement,  to  prevent  the  departure  of  Jonas  War"  -sureties,  as  ap- 
ren ;  but  on  his  arrival  at  New  -  York,  the  respondent  found  Sem!^^^       *** 
that   Jonas  Warrm  had  sailed    on  his   voyage ;  and  John 
RcUhbone,  jun.  admitted  that  he  received  the  one  hundred 
and  one  dollars  agreeable  to  the  proposition  *made  to  the  re-        [*589] 
spondent  in  Albany,  and  assured  the   respondent,  that  he 
might  rest  easy,  as  this  engagement  would  be  strictly  kept, 
though  he  refused  to  release  the  judgment  or  discharge  the 
bail.     That  on  the  2d  May,  1809,  before  Jonas  Warren  re- 
turned to  the  state,  the  respondent  was  arrested,  by  a  writ 
issued  on  the  recognisance  of  bail,  returnable  the  3d  day  of 
May,  in  the  term  of  May,     That  Jonas  Warren  having  re- 
turned after  the  term,  about  the  1st  June,  the  respondent 
applied  to  the  Supreme  Court,  on  afiSdavit,  for  leave  to  surren- 
der him,  in  exoneration  of  bail,  but  the  application  was  refus- 
ed, on  the  ground  that  by  the  practice  of  the  court,  the  bail 
were  so  fixed  that  a  surrender  could  not  be  made.     That  the 
appellants  refused  to  release  the  respondent  as  bail,  or  to  credit 
the  amount  of  Hatheway^s  note  on  the  judgment,  but  were 
pressing  the  suit  against  the  respondent ;  and  the  bill  conclud- 
ed with  praying  an  injunction,  and  for  general  relief. 

To  this  bill  the  appellants  put  in  separate  answers.  John 
Rathbonc,  jun.,  in  his  answer,  denied  that  he  ever  made  any 
of  the  declarations,  confessions,  acknowledgements  or  agree- 
ments, in  his  Gonyersations  with  the  respondent,  as  stated  in 
the  bill.  He  stated  that  the  note  of  Hatheway  was  taken  as 
collateral  security  only,  for  the  mpn^y  due  on  the  salt  contract. 
That  Jon^as  Warren,  being  about  to  depart  on  a  voyage  to 
aome  foreign  port,  on  the  11th  November,  1808,  called  on  the 
said  /.  Rathbone,  jun.  and  declared  his  intention  of  departing 
on  such  voyage,  and  offered  to  pay  the  appellants  one  hundred 
dollars,  if  they  would  extend  the  tinrie  in  which  the  bail  of  the 
said  Jonas  Warren  were  obliged  to  surrender  him ;  that  it  was 
accordingly  agreed  between  them  that  no  execution  should  be 
issued,  for  the  purpose  of  fixing  the  bail,  until  after  the  20th 
February  then  next ;  and  the  following  writing  was  thereupon 
given  to  the  said  Jonas  :  "  We  do  hereby  agree,  that  we  will 
hot  issue  execution  for  the  purpose  of  fixing  the  bail,  against 
Jonas  Warren  on  a  judgment  we  obtained  against  him  in  May 
last,  before  the  Supreme  Court  of  this  state,  until  after  the  20th 
February  next.  New- York,  11th  Nov.  1808.  John  Rath- 
bone  ^  ^on.^^ 

As  the  opinion  of  the  court  turned  on  the  operation  and  ef- 
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[*591] 


feet  of  this  written  agreement,  and  the  facts  above  stated,  and 
admitted  in  the  answer  of  one  of  the  appellants,  it  is  unneces- 
sary to*  state  the  other  parts  of  the  answer,  or  the  mass  of  evi- 
dence contained  in  the  depositions  taken  in  the  cause. 

♦After  hearing  the  cause  argued,  the  chancellor,  in  Febrth 
ary,  1813,  pronounced  his  decree  :  That  a  perpetual  injunc- 
tion issue  to  restrain  the  appellants  from  enforcmg  the  judgment 
mentioned  in  the  respondent'?  bill,  which  they  had  obtained 
against  him  in  the  Supreme  Court,'and  that  the  appellants  pay 
to  the  respondent  his  costs  to  be  taxed.  From  this  decree  an 
appeal  was  entered  to  this  court. 

The  reasons  of  this  decree  were  thus  assigned  by 

The  Chancellor.  (After  stating  the  facts.)  The  respond- 
ent, by  becoming  bail  for  Jonas  Warren,  acquired,  as  a  legal 
incident  flowing  from  the  relation  in  which  he  had  placed  him- 
self with  Jonas  Warren,  as  his  bail,  a  right  of  taking  his  person, 
at  any  time,  comporting  with  his  own  views  of  obtaining  a  dis- 
charge, and  surrendering  him  in  his  exoneration,  prior  to  his 
becoming  fixed.  For  this  purpose,  a  fair  deduction  from  the 
relative  obligation  incurred  on  the  part  of  Jonaa  Warren  was, 
that  he  should  do  no  act  by  which  he  might  impair  the  security 
of  his  bail,  or  withdraw  himself  beyond  the  jurisdiction  of  the 
court,  without  his  privity  and  consent. 

The  appellant,  John  B.athbone,]\xx\,,  alleges  that  Jonas  War- 
ren declared  his  intention  to  undertake  a  voyage  to  some  for- 
eign parts.  To  facilitate  that  object,  the  writing  set  forth  in 
his  answer  was  given,  and  the  appellants'  right  of  issuing  exe- 
cution was  suspended. 

Hence  it  was  imposed  on  the  court  to  determine  whether  the 
appellants  had  so  essentially  changed  the  respondent's  respon- 
sibility, as  to  discharge  him  from  all  liability. 

By  the  departure  of  Jonas  Warren  to  foreign  parts,  he  de- 
prived his  bail  of  the  legal  custody  of  his  person.  It  was  a 
species  of  escape.  It  deprived  them  of  the  exercise  of  the  right 
of  surrendering  him  when  they  pleased.  It  exposed  him  to  nu- 
merous contingencies,  which  might  retard  his  return  from,  or 
fix  him  permanently  in,  foreign  parts ;  to  the  hazard  of  ship- 
wreck, or  death,  under  circumstances  which  might  render  it 
impracticable  for  the  bail  to  show  it  in  their  discharge. 

These  circumstances  essentially  varied  the  risk  of  the  bail, 
and  as  well  might  a  plaintiff  who  aided  a  defendant,  confined 
on  his  execution,  to  escape,  maintain  a  suit  against  the  sheriff 
for  the  escape.  In  that  case,  not  a  moment's  hesitation  could 
be  admitted ;  the  action  would  clearly  not  lie. 

*The  law  on  the  subject  of  sureties  is  well  settled,  that  a 
court  of  chancery  will  never  hold  sureties  liable  where  the  risk 
is  increased  by  the  act  of  the  party  to  whose  benefit  the  surety- 
ship is  intended  to  enure. 

The  application  to  the  Supreme  Court,  on  the  ground  on 
which  relief  was  sought,  could  not  operate  against  the  respond* 
ent.  It  might  have  been  repelled  on  the  formal  rules  of  the 
court.     It  was  merely  on  a  collateral  subject,  and  the  imprao 
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ticability  of  obtaining  relief  there,  was  a  valid  reason  for  resort-   in  error. 
ing  to  the  Court  of  Chancery.  Albany 

I  was,  therefore,  of  opinion,  that  the  appellants  ought  to  be    March,  I813. 
perpetually  restrained  from  enforcing  their  judgment  against  ^^]J^[^!^;^^^^ 
the  respondent,  and  that  the  appellants  should  pay  his  costs  to       *'^^^° 
be  taxed.  Warr«». 

T.  Sedgwick^  for  the  appellants.  The  written  agreement 
was  for  the  benefit  only  of  the  bail.  It  was  merely  to  delay  the 
issuing  of  an  execution  to  fix  the  bail ;  and  did  not  prevent  the 
appellants  from  issuing  any  other  kind  of  execution.  It  was 
for  the  sake  of  the  bail  that  the  agreement  was  made.  It  did 
not  give  time  to  the  principal ;  it  exposed  the  bail  to  no  cas- 
ualties ;  but  was  so  far  favorable  to  them,  as  it  gave  them  a 
longer  time  within  which  to  surrender  their  principal.  Besides, 
the  agreement  was  made  with  the  privity  of  the  respondent, 
who  could  not,  therefore,  be  discharged  by  it.  The  construc- 
tion given  to  this  agreement,  by  the  chancellor,  is  not  correct. 
In  no  case  is  a  surety  discharged,  unless  he  is  prejudiced  by 
the  transaction  between  the  creditor  and  the  principal.!  If  1 1  Bos,  ^ 
the  arrangement  made  is  for  his  benefit,  there  is  no  reason  or  j^^  ^  ji^^ 
justice  in  his  claim  to  be  discharged.  340.    2    Ves 

The  parol  agreement  set  up  in  the  bill  of  the  respondent,  is  ^g"^  ^'cJ. 
wholly  denied  by  the  answer  of  the  appellants,  and  is  not  i-    2  Caines* 
proved  by  the  testimony  taken  in  the  cause.     [Here  the  coun-  ^^**  *"  ^^'  ^' 
sel  entered  into  an  examination  of  the  evidence,] 

If  then,  he  observed,  the  respondent  Was  privy  to  the  agree- 
ment, even  as  a  surety  to  be  favored,  he  cannot  take  advantage 
of  it..  It  appears  that  he  advanced  ten  dollars  to  JoncLS  War- 
ren to  go  to  New*  York,  with  a  view  to  his  going  to  sea,  and 
did  other  acts  to  facilitate  his  departure,  and  to  carry  into  effect 
the  written  agreement. 

*Again,  the  respondent  having  sought  his  relief  in  the  Su-        [*592] 
preme  Court,  without  pretending  to  any  discharge,  it  is  evident 
that  he  never  considered  himself  discharged  by  that  agreement. 
He  could  clearly  have  availed  himself  of  all  these  facts,  as  a 
ground  for  his  discharge  in  the  Supreme  Court.J    The  defence     j  PeopU    v. 
is  the  same  at  law  as  in  equity.     And  where  the  party  has  a  jf^^'    jj^ 
perfect  defence  at  law,  and  may  have  defended  himself  there,  332. 
and  does  not,  equity  will  not  relieve.<^     The  proceedings  at     ^Prec.    in 
law  are  conclusive.  Chanc.m, 

Henry,  contra.     Sureties  are  favorites  of  courts  of  equity, 
and  are  not  to  be  held  beyond  the  precise  terms  of  their  agree- 
ment ;  and,  if  it  be  afterwards  varied  without  their  assent,  they 
are  no  longer  bound.     This  principle  is  laid  down  and  illustra- 
ted in  the  case  of  LudUno  v.  Simond8,\\  particularly  in  the     ||2    Coined 
opinion  dehvered  by  Chief  Justice  Kent,  who  supports  it  by  ^a^^n-Er.i. 
numerous  authorities.    The  cases  of  Nesbit  v.  Sfnith,%  Ebo     nsro.  Ch. 
parte  Smith  v.  Lewi8,ff  Rees  v.  Berrington,Xt  and  Law  v.  ^"^^isro.  Ch. 
The  East-India  Company, '^^  fully  establish  the  position  that  Cos.  1. 
any  act  of  the  obligee  which  may  injure  the  surety,  or  any  al-  ^^^  v^.jun. 
teration  of  the  agreement,  or  enlargement  of  the  time  of  per-     |J4  Ve*.  jun. 
formance,  without  his  assent,  discharges  the  surety ;  and  where  ^^-^^s. 
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IN  ERROR,  the  obligee  was  guilty  of  a  laches,  in  not  prosecuting  the  prin- 

ALBANY,     ^^P^l  ^^^^  *  default,  as  it  was  his  duty  to  do,  this  was  deemed 

March,  i8i3.    to  discharge   his  guaranty.f      In    Livingston  v.    Bartks,^ 

^"•g^^^^^^^J^  where  the  conduct  of  the  plaintiff  had  been  such  as  to  lull  the 

V.  bail  into  security,  and  to  induce  them  to  suppose  that  he  did 

Warreh.     uQt  intend  to  look  to  them,  the  court  allowed  a  surrender, 

JanJen^ohm.  though  the  bail  Were  absolutely  fixed,  and  the  plaintiff  had  done 

Rep,  m         no  act  to  impair  his  legal  rights. 

rLXis!^'*''      [The  counsel  then  went  into  a  particular  examination  and 
discussion  of  the  parol  agreement  and  evidence.] 

Again,  it  is  said  that  as  there  was  a  perfect  remedy  at  law,  a 
court  of  equity  had  no  jurisdiction.     But  it  was  doiibtfal  whe- 
ther the  respondent  had  a  safe  defence  at  law ;  and  in  case  of 
j&  1  Vet.  jun.  doubt,   a  court  of  equity  has  jurisdiction. <5>     The  appellants 
/oIn#?^'  Rep.  ^^^^  called  on  to  account,  and  where  a  part  of  the  subject  is 
338.  cognisable  in  a  court  of  equity,  that  court  will  take  cognisance 

395.^  ^^Demi  ^^  ^^^  whole  matter.  ||     Again,  if  the  matters  stated  in  the  re- 
c.  pi.  3.         '  spondent's  bill  were  true,  there  was  a  fraud  on  the  part  of  the 
appellants ;  and  in  all  questions  of  fraud,  courts  of  law  and 
Cas.493f^^'^'  equity  have  concurrent  jurisdiction.lf     Besides,  there  had  been 
no  trial  at  law,  at  which  the  respondent  was  to  make  his  de- 
[  *  593  ]       fence ;  and  where  there  is  no  *trial  or  verdict,  the  party  may 
Cai^436''^^"''  elect  his /orwm. ft    The  respondent  had  clearly  a  right  to  go 
into  a  court  of  equity  for  a  specific  performance  of  an  agree- 
CaVds'^^'  ^\  ^^^^y  which  a  court  of  law  might  not  enforce.  JJ 
Fmjf.  Eq.  b.  1.      Even  if  this  court  should  be  inclined  to  decide  against  the 
e.  1.8. 8n.i.     respondent,  yet  he  is  entitled  to  have  the  case  referred  to  a 
master  in  order  that  an  account  may  be  stated  as  to  Hathe- 
way's  note.     Though  the  note  was  due,  the  appellants  were 
not  absolved  from  the  duty  of  using  all  due  diligence  to  collect 
the  money,  which  was  the  purpose  for  which  they  took  the 

Johns.      Rep.      A.  Van  Vechten,  (Attorney-General,)  in  reply,  insisted,  that 
^^**  the  respondent  did  not  stand  precisely  in  the  light  of  a  surety. 

The  appellanlj  had  no  agency  or  volition  in  making  him  bail; 
but  ho  became  so  by  the  force  of  law.  If  the  respondent  is  a 
surety,  he  is  only  so  in  relation  to  Jonas  Warren^  the  principal. 
In  cases  of  suretyship  generally,  the  surety  has  not  the  power 
to  discharge  hinlself,  at  his  pleasure,  but  here  the  respondent 
might,  whenever  he  thought  proper,  have  surrendered  the  prin 
cipal,  and  thereby  exonerate  himself  from  all  responsibility.  In 
l4J  478^"'"'*'  the  case  of  Livingston  y.  Bartles,\\\\  the  Supreme  Court  did 
not  interefere  on  the  ground  that  tne  terms  of  the  suretyship 
had  been  varied  without  the  consent  of  the  bail.  They  mere- 
ly, in  exercise  of  their  equity  powers  in  regard  to  bail,  enlarged 
the  time  for  surrender. 

As  to  the  allegation  of  any  connivance  between  ihe  appel- 
lants and  Jonas  Warner,  to  keep  him  out  of  the  way ;  or  of 
fraud  in  the  substitution  of  the  written  contract  to  the  parol 
agreement,  it  is  not  warranted  by  the  evidence.  The  parol 
agreement  could  have  no  force  against  the  subsequent  vmtten 
agreement.  But  there  was  no  parol  agreement  concluded ; 
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there  was  a  proposition  only  ;  and  the  respondent  afterwards   in  error, 
sent  Jonas  Warren  with  money,  and  to  conclude  the  agree-  ~~ 
ment.    This  was  a  sufficient  authority,  and  if  the  agent  thought 
proper  to  accept  a  written  agreement,  the  respondent  can  avail 
himself  of  no  other. 

With  respect  to  relief,  the  rules  are  the  same  in  law  and  in 
equity.  The  respondent  sought  his  relief  in  the  Supreme 
Court,  and  they  did  not  discover  any  just  grounds  on  which  it 
ought  to  be  given ;  and  the  proceedings  have  gone  on  in  that 
court.  If  there  had  been  any  fraud,  it  was  equally  a  ground 
of  defence  at  law.  Admitting  that  the  party  may  elect  his 
foa^um,  we  say  that  the  respondent  did  elect  his  forum,  and 
not  having  succeeded  there,  he  ought  not  to  be  allowed  to  re- 
sort to  any  other. 

*As  to  the  appellants'  being  accountable  for  Hatheway^s 
note,  the  receipt  shows  that  it  was  taken  as  collateral  security 
only  ;  the  money  when  paid  was  to  be  applied  to  the  salt  con- 
tract ;  but  the  appellants  did  not  undertake  to  collect  the  note, 
nor  were  they  bound  to  take  any  measures  for  that  purpose. 

Spencer,  J.  Two  questions  arise  in  this  case ;  1.  What  is 
the  nature  and  effect  of  the  parol  agreement  set  up  by  the  re- 
spondent ?  2.  What  is  the  operation  of  the  written  agreemehi, 
as  it  respects  the  respondent  ? 

I  am  satisfied  that  the  decree  cannot  be  maintained  on  the 
verbal  agreemept,  admitting  even  that  such  an  agreement  was 
made,  and  that  the  respondent  sent  the  one  hundred  dollars  by 
Jonas  Warren,  to  be  paid  on  the  faith  of  that  agreement ;  for 
the  proposition  or  agreement  was  not  valid  at  the  time  it  was 
alleged  to  have  been  made  with  one  of  the  appellants  ;  it  was 
an  executory  agreement  founded  on  no  consideration;  and 
there  was  a  locus  penitentiiB  to  the  party,  who  was  at  liberty 
to  waive  or  execute  it.  Besides,  it  was  not  assented  to  by  the 
respondent,  who  had  time  to  think  of  the  proposition,  and  exe- 
cute the  agreement  or  not,  as  he  should,  afterwards,  see  fit. 
To  render  such  an  agreement  valid,  both  parties  must  be  bound 
or  neither.  When,  therefore,  Jonas  Warren  paid  the  one  hun- 
dred dollars  to  one  of  the  appellants,  he  paid  it  on  the  faith  of 
the  written  agreement  which  he  accepted.  It  would  be  against 
established  principles  to  permit  a  parol  agreement  to  be  set  up 
against  a  written  stipulation.  The  decree  must  rest,  therefore, 
for  its  support,  entirely  on  the  written  agreement. 

This  agreement  is  dated  the  Uth  of  November,  1808,  and 
was  given  without  the  knowledge  or  assent  of  the  respondent. 
It  stipulated  that  no  execution  should  be  issued,  for  the  pur- 
pose of  fixing  the  bail,  on  the  judgment  against  Jonas  War- 
ren, until  after  the  20th  February  following.  It  was  admitted 
in  the  case,  and  was  proved  hj. Jonas  Warren,  that  when  the 
writing  was  given,  he  was  about  going  to  sea,  and  did  actually 
sail  a  few  days  afterwards,  and  that  he  paid  the  appellants  the  one 
hundred  dollars,  as  an  inducement  to  them  to  grant  him  this  in- 
dulgence. The  respondent  was  arrested  on  the  2d  May,  1809, 
in  a  suit  on  the  recognisance  of  bail,  and  Jonas  Warren  did 
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IN  ERROR,  not  return  to  this  state  until  about  the  first  June,  1809;  and 
ALBANY     ^^^  respondent  became  fixed,  as  bail,  in  May  term,  1809. 

March,  I8ii  *It  has  been  argued  that  Janus  Warren,  the  respondent, 
was  not  a  surety,  within  the  principles  applicable  to  sureties 
But,  though  there  was  no  communication  between  him  and  the 
appellants,  yet  he  is  to  be  considered,  by  act  of  law,  to  all  in- 
tents and  purposes,  a  surety.  On  his  becoming  bail,  to  which 
the  appellants  must  be  deemed  to  have  assented,  he  undertook 
that  the  principal  should  pay  the  condemnation  money,  or  sur- 
render himself  to  prison,  or  that  he  would  do  it  for  him. 

The  appellants,  who  are  to  be  treated  precisely  as  if  they 
were  the  obligees  of  a  bond,  have  thought  proper,  on  receiving 
part  of  their  debt  from  the  principal,  to  enter  into  a  stipulation 
not  to  proceed  against  him,  in  the  only  useful  way  he  could  be 
proceeded  against,  as  he  appears  to  have  had  no  property,  until 
after  a  certain  day.  This  stipulation  undoubtedly  induced  the 
principal  to  leave  the  state ;  and  the  situation  of  the  bail  was 
thereby  materially  changed,  and  his  risk  greatly  increased.  It 
appears  to  me,  that  on  principles  of  good  faith  and  common 
honesty,  this  act  must  be  deemed  to  have  exonerated  the  bail. 
In  the  language  of  Lord  Loughborough,  in  Rees  v.  Berring- 
Tt  Ves.  jun-  fon,t  the  appellants,  by  this  stipulation,  "put  it  out  of  their 
power  to  perform  that^  which  the  nature  of  the  relation  be- 
tween the  surety  and  the  person  for  whom  he  is  bound,  re- 
quires. If  is  a  breach  of  the  obligation  in  conscience  and 
honesty  ;  and,  it  is  not  too  much  to  say,  of  that  obligation  in 
point  of  law."  And  his  lordship,  in  that  case,  refused  to  "  try 
the  cause,  by  inquiring  what  mischief  it  might  have  done ;  for 
that  would  lead  to  a  vast  variety  of  speculations,  upon  which 
no  sound  principle  could  be  built."  The  principle  adopted  in 
the  decision  of  that  case  was,  that  there  could  be  no  transac- 
tion with  the  principal  debtor,  without  acquainting  the  surety, 
who  has  a  deep  concern  in  it.  "  You  cannot,"  says  his  lord- 
ship, "  keep  him  bound,  and  transact  his  affairs,  without  con- 
^2  Bra  Cfi,  suiting  him."   Lord  Thurlow,  in  Nesbit  v.  Smith,X  held  nearly 

Cos.  679. 682.  the  Same  language.  The  principle  of  these  cases  appears  to 
me  to  be  sound  and  correct,  and  the  facts  of  this  case  warrant 
its  application ;  for  the  respondent  was  not  only  injured  by 
the  arrangement  with  the  principal,  and  his  consequent  depar- 
ture from  the  state,  and  not  returning  until  after  the  time  for 
his  surrender  had  past,  but  this  arrangement  was  made  entirely 
without  his  assent. 

I  have  no  doubt  that  this  was  a  case  of  equity  jurisdiction. 
I  do  not  say  that  there  was  no  defence  at  law  ;  but  the  remedy 
was  doubtful.     Besides,  the  respondent  had  a  right  to  call  the 

[  *  596  ]  appellants  *into  a  court  of  equity,  to  account  for  the  money 
received  by  them  of  the  principal ;  and  it  is  a  settled  rule,  that 
when  the  Court  of  Chancery  has  gained  jurisdiction  of  a  cause 
for  one  purpose,  it  may  retain  it  generally.  I  am  of  opinion 
that  the  decree  of  the  court  below  ought  to  be  affirmed. 

This  being  the  unanimous  opinion  of  the  court,  it  was  there- 
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upon  ORDERED,  ADJUDGED,  and  DECREED,  that  the  decree  of  jn error, 
the  Court  of  Chancery  be  affirmed  ;  and  that  the  appellants     albany, 
pay  to  the  respondent  one  hundred  dollars  for  his  costs  in  de-    March,  I813. 
fending  the  appeal,  and  that  the  record  be  remitted,  &c.  ^"rT^^^I^^^ 

Judcmnent  affirmed,  (a)  v. 

Warrzit. 
a)  HawUy  v.  Crammer ,  4  Cow,  Rep,  717. 
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ACT  or  COITGRSSf. 

See  IHSOLTSNT,  6,  7. 

ACTioiv,  q:ui  TAM,  ice, 

'  Wbera  a  statute  inflicted  a  penalty,  the  one  moiety 
whereof,  when  recovered,  to  be  paid  into  the  treas- 
ury of  the  state,  and  the  other  moiety  to  go  to  the 
benefit  of  the  person  prosecuting  the  same  to  ef- 
fect ;  it  was  heldf  that  a  payment  of  the  penalty  to 
the  person  prosecuting  would  discharge  the  defend- 
ant ',  though  the  plaintiff  had  no  right  to  discharge 
the  judgment,  or  compound  with  the  defendant, 
without  leave  of  the  court.  CasweUj  qui  torn,  4>c.  v. 
jtUm,  118 

%.  A  husband  is  answerable  for  a  forfeiture  under  a 
penal  statute,  incurred  by  his  wife  :  As  where  the 
wife,  in  the  absence  of  her  husband,  and  without 
his  consent,  sold  liquors  by  retail,  without  a  license, 
the  husband  was  held  liable  in  a  qui  tam  suit  for  the 
penalty  given  by  the  stotute.  {Sees.  34.  c.  146.)  Has- 
brouek  v.  WeaveVy  347 

3.  In  a  suit  for  the  penalty  of  the  statute,  before  a  jus- 
tice, the  plaintiff  complained  as  well  for  himself  as 
the  people.  &.c.  of  a  plea  that  the  defendant  render 
to  the  plaintiff  35  dollars,  which  from  him  he  un- 
justly detains;  this  was  held  to  be  substantially, 
correct,  ib. 

ACTIOir  FOR  MOITCT  HAD  AND  RXCSITXO,  &C. 

See  ASSUMPSIT,  15. 

AOTBRSE    POSSESSION. 

See  SJECTMSNT,  3.  8,  9, 10.  15. 17. 

AOENT. 

1.  Where  a  master  is  also  part  owner  of  a  ship,  a  com- 
promise made  by  him,  bona  fide,  and  for  the  benefit 
of  all  concerned,  with  the  captors  of  the  ship^  will 
be  considered  as  having  been  made  by  him  m  his 
character  of  agent  for  the  parties  interested,  and  he 
will  stand  on  the  same  ground  \f  ith  respect  to  the 
insurers,  aa  the  other  owners.  WaddeU  v.  Col,  Ins. 
Co.,  61 

2.  Acting  as  a  clerk  to  a  merchant,  does  not  authorize 
the  signing  of  notes  by  the  derk,  in  the  name  of  his 
principal.     Terry  v.  Fargo,  114 

3.  A  factor  or  consignee  apprizing  his  principal  of  the 
sale  of  goods  consigned  to  him,  may  wait  to  receive 
directions  as  to  the  mode  of  remitting  the  net  pro- 
ceeds, and  is  not  liable  to  an  action,  until  a  default 
on  his  part,  in  remitting  or  paying  the  proceeds,  ac- 
cording to  the  orders  of  his  principal.  Ferris  v. 
Paris,  385 

4.  A  mere  agent  or  attorney,  not  having  any  beneficial 
interest  in  a  contract,  cannot  maintain  an  action 
upon  it,  in  his  own  name.     Owm  v.  Cantine,      387 

5.  Where  jJ.  having  a  general  power  of  attorney  to 
collect  debts,  &c.  in  the  name,  and  for  the  use  of 
B.  delivered  a  contract  to  an  attorney  to  collect, 
who  gave  him  a  r^jceipt  for  it,  generally,  as  for  col- 
lection ;  it  was  held  that  j9.  could  not  maintain  an 
action  in  his  own  name  against  the  attorney,  for  the 
money  collected  by  him  on  tiie  contract  so  put  into 
his  hands,  ib. 

AGREEMENT. 

A  and  B.  having  entered  into  a  contract  with  a  turn- 
pike corporation,  to  make  and  complete  a  certain 


road,  afterwards  made  an  agreement  with  C.  "  to 
let  him  have  a  share  of  the  profits,  if  any,  in  mak- 
ing the  second  ten  miles  of  the  road,  in  proportion 
to  the  help  he  afforded  in  completing  the  same  : 
the  one  half  of  it  to  be  taken  from  j3»*8  part,  and 
the  other  from  B.^s  part."  It  was  held  that  this 
agreement  did  not  create  a  partnership  between  Ji. 
and  B,  and  C.  but  was  a  mode  only  of  paying  C. 
for  his  help  ana  labor ;  and  that  the  undertaking  by 
A.  and  B,  was  joint,  and  they  were  jointly  liable  tc 
C.  on  the  agreement.  And  where  a  sum  was  gra- 
tuitously subscribed  and  paid  by  the  inhabitants  to 
assist  A.  and  B,  in  completing  the  road,  it  was  held 
that  C.  was  entitled  under  the  agreement  to  his 
•proportion  of  such  sum  ;  and  also  to  be  allowed  as 
an  advance  by  him,  for  the  board  and  lodgingof  the 
workmen  employed  by  A,  and  B,  on  the  road. 
Muiiy  V.  Whitney,  336 

ALIEN  SNEMT. 

1.  AUen  enemies  resident  in  the  United  States  at  the 
time  of  war  breaking  out  between  their  own  coun- 

'  try  and  the  United  States,  or  who  come  to  reside  in 
the  United  States,  after  the  breaking  out  of  such  war, 
under  an  express  or  implied  permission,  may  sue 
and  be  sued,  as  in  time  of  peace  ;  and  it  is  not  ne- 
cessary, for  that  purpose,  that  such  aliens  should 
have  letters  of  safe  conduct,  or  actual  license  to  re- 
main in  the  United  States,  but  a  license  and  protec- 
tion will  be  implied,  from  their  being  suffered  to 
remain,  without  being  ordered  out  of  the  United 
States,  by  the  executive.     Clarke  v.  Morey,  69 

3.  Whether  an  alien  enemy,  residing  in  his  own  coun- 
try at  the  time  war  is  declared,  and  at  the  time  of 
commencing  an  action  here,  can  maintain  such  ac- 
tion ?     Qtuere,  ib, 

3.  Where  the  plaintiff  in  a  suit  becomes  an  alien  ene- 
my  after  judgment,  the  court  will  not,  on  motion, 
stay  or  set  asi^e  the  execution.  Buckley  v.  Lyt- 
tU,  117 

4.  An  alien  enemy's  right  of  action  Is  only  suspended 
during  the  war.    Bell  v.  Chapman,  183 

ANSWER  IN  CHANCERT. 
See  CHANCERY. 
APFRENTICS.  ^ 

Where  in  an  indenture  of  apprenticeship,  it  was  stak- 
ed that  the  apprentice  bound  himself,  with  the  con- 
sent of  his  father,  and  the  father  actually  signed 
and  sealed  the  indenture,  with  the  son,  though  the 
father  was  not  named  in  the  indenture  as  a  party ; 
it  was  held  that  the  father  was  bound  for  the  son, 
and  responsible  to  the  master,  in  case  the  appren- 
tice lefl  his  service  before  the  expiration  of  the  term 
fixed  by  the  indenture.    Mead  v.  BiUings,  99 

ARREST   or  JUDGMENT. 

See  PRACTICE,  3. 

ASSIGNMENT. 
See  PLEADINGS,   1.      MILITARY  LOTS,  3. 


1.  Where  a  plaintiff  declares  on  a  special  agreement, 
and  also  on  the  common  counts,  he  may  at  the  trial 
waive  the  special  agreement,  and  proceed  on  the 
common  counts;  and  where  the  evidence  is  sufi- 
cient  to  support  the  general  count,  supposing  he  had 
not  declared  on  a  special  agreement,  the  plaintiff  is 
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entitled  to  recover  on  such  general  count,  without 
nny  attempt  to  prove  the  agreement.  LimtiugdaU 
r.  LiviHfston^  36 

9.  A  M«nw,  that  the  defendant  may,  in  such  case,  give 
the  •pecial  agreement  in  evidence,  in  order  to  les- 
ion the  quantum  of  daiAages }  but  ir  offered  merely 
to  defeat  the. action,  by  showing  a  failure  of  per- 
formance on  the  part  of  the  plaintiff,  it  is  immate- 
rial, and  may  be  rejected,  t^. 

3.  The  pews  of  a  church  were,  by  a  vote  of  the  con- 
gregation, sold  at  auction, /re«  of  rent,  for  the  pur- 
pose of  raising  money  to  complete  the  building.  Jl, 
purchased  a  pew,  of  which  he  continued  in  posses- 
sion for  several  years,  without  any  lease  or  other 
agreement  as  to  the  pew  or  rent.  In  an  action  of 
aasumpsUf  brought  by  the  tnutee*  against  jf.  to  re- 
cover his  proportion  of  the  assessments  laid  by  the 
corporation  on  the  pews,  in  order  to  defray  the  sal- 
ary of  the  minister,  it  was  held,  that  j9.  was  not 
liable  on  any  implied  assumpsit ;  and  the  trustees 
having  no  power  to  make  assessments  in  personam^ 
jS,  was  not  liable  personally  unless  some  contract 
or  promise  to  pay  was  shown.  Trustees  of  ike  Pres- 
byterian  Congregtition  v.  (Inackenbush^  217 

4.  Where  Ji.  being  bound  to  indemnify  B.  in  a  certain 
suit  in  which  he  was  arrested,  requested  C.  to  be- 
come special  bail  for  B.  and  promised  to  indemnify 
him  ;  it  was  held  to  be  an  original  undertaking  by 
Jt.  and  that  C.  was  entitled  to  recover  against  him 
the  expenses  he  had  been  put  to  in  endeavoring  to 
obtain  a  surrender  of  B.    Harrison  v.  SawC^i,     342 

5.  A  written  promise  to  pay,  founded  on  a  past  con- 
sideration, may  be  good,  if  the  past  services  are  al- 
le^d  to  have  been  done  on  reque^ ;  and  if  not  so 
laid,  a  request  may  be  implied  from  the  beneficial 
nature  of  the  consideration,  and  the  circumstances 
of  the  case.    Hicks  v.  Burhansy  343 

6.  Jl.  promised  to  pay  B,  two  dollars  a  year,  for  his 
services  as  a  minister  in  a  certain  church,  and  hav- 
ing paid  for  several  years,  ha^  yearly,  it  was  held 
to  be  a  valid  promise,  for  tne  jury  might  infer  that 
It  was  a  promise  to  pay  ha^ yearly.  Moore  v.  Fox,  344 

7.  Where  ^.  told  B.  that  he  might  go,  pass,  and  re- 
pass, with  his  teams,  over  the  land  of  Jl.y  and  Jl. 
afterwards  shut  up  the  fence,  so  that  B.  could  not 
pass ;  it  was  held  to  be  a  mere  gratuitous  license  or 

Eromise,  on  which  no  action  could  be  maintained 
y  B.    Dexter  v.  Haien,  246 

R  No  action  lies  by  a  physician  for  medicine  admin- 
istered to,  and  attendance  on,  a  slave,  without  the 
knowledge  or  request  of  the  master,  in  a  case  not 
requiring  instant  and  immediate  assietance.  Dun- 
bar v.  Williams,  349 

9.  But  it  seems,  that  if  medical,  or  other  assistance  be 
rendered  to  a  slave,  in  a  case  of  such  pressing  ne- 
cessity as  not  to  admit  of  a  previous  application  to 
the  master,  tlie  person  rendering  the  assistance 
would  be  entitled  to  an  action  to  recover  a  compen- 
■ation  from  the  mast^,  on  the  implied  assumpsit, 
arising  from  the  legal  obligation  of  the  master  to 
make  the  requisite  provision  for  his  slave,  ib. 

10.  v.,  a  collector  oi taxes,  called  at  the  house  of  B,  for 
his  tax,  and  finding  him  absent,  F.  afterwards  paid 
the  tax  to  the  state  treasurer,  and  then  brought  an 
action  of  assumpsit  against  B,  for  money  paid,  &c. 
to  recover  the  amount.  It  was  held,  that  this  beinff 
a  voluntary  payment  by  V.  without  the  request  of 
B.  and  no  subsequent  promise  to  repay,  the  action 
was  not  maintainable.    Beach  v.  Vandenhurgh,  361 

11.  In  a  suit  brought  by  a  person  who  was  a  eoUecior 
of  taxes,  to  recover  the  tax  of  the  defendant,  the  as- 
sessment roll  in  which  the  defendant  was  rated,  and 
the  warrant  to  the  plaintiff  as  collector,  are  not  suffi- 
cient evidence  to  support  the  action.  The  plaintiff 
ought  to  show,  at  least,  a  prrvious  demand  of  the 
tax  and  default  of  payment.     Thomson  y  Oardner. 

13.  But  whether  a  collector  of  taxes  can,  even  after  the 
demand  of  the  tax  and  a  default,  bring  an  action  for 
the  tax  ?    Q,u<ere,  ib. 

Jl.  Where  A.  set  up  a  mark  to  shoot  at,  and  It  was 
agreed  between  them  that  B.  should  pay  .^.  twenty- 
five  cents  for  every  shot  be  fired,  but  if  B  hit  the 
mark  then  Jl.  should  pay  him  twenty  dollars,  it  was 
held  to  be  a  legal  contract,  and  that  B.  having  hit 
the  mark,  might  maintain  an  action  against  jf.  to 
recover  the  twenty  dollars.    Campbell  v.  Richardson, 

40d 

14.  IT.  sold  a  farm  to  P..  and  in  part  of  the  considera- 
tion money,  P.  gave  his  bond  binding  himself  to  pay 

^B4 


certain  debts  and  judgments  against  fF.  and  also 
debts  due  from  tf.  to  u.  and  S.,  attorneys,  for  costs  ; 
and  P.  wrote  to  G.  and  S.  that  by  arrangement  with 
fV.  he.  P.,  was  to  be  accountable  to  O.  and  S.  for 
the  debt  due  from  fV.  In  an  action  of  assumpsit  by 
(h  and  S.  against  P.  it  was  held  that  the  assumption 
of  P.  was  valid,  and  not  within  the  statute  of  frauds, 
being  founded  oa  a  distinct  consideration ;  but  that 
the  promise  beiug  to  G.  and  8.  jt>kitiy,  did  not  apply 
to  debts  (tne  from  W.  to  either  of  them,  individually. 
Gold  V.  PhiUips.  413 

15.  In  an  action  lor  money  had  and  received,  to  re- 
cover back  money  deposited  with  a  stakeholder,  as  a 
bet  on  a  horse-race,  under  the  act,  (sees.  35.  c.  44,) 
the  defendant  cannot  set  up,  in  his  defence,  that  be 
has  paid  over  the  money  to  the  winner  without  no- 
ttce.     Simmons  v.  Borland,  468 

See  rLSAOinot,  7.  . 

ATTAIKDBa. 

Sea  MORTQAOs,  6* 

ATToawxr. 

The  privilege  of  attorneys  o{  inferior  courts,  from  arrest 

by  process  from  the  Supreme  Court,  does  not  extend 

beyond  the  time  of  their  necessary  attendance  on 

those  courts.     Oibbs  v.  Loomis,  463 

See  PKACTica,  5,  6     aoskt,  4, 5.    sscaps,  1. 

ATTORKMSBT. 

An  attornment  by  the  husband  of  a  guardian  in  socage 
is  void  as  against  her  children.    Jadtoon  v.  Smrs, 

AUTHORITT. 
See  AGRRT,  3. 

AWARD. 

1.  The  condition  to  a  bond  of  submission  to  arbitnttors 
was,  that  the  party  should  perform  the  award  of  the 
arbitrators,  or  a  major  part  of  them,  so  as  the  award 
be  made  in  writing  under  their  hands  and  seals,  &e. 
and  ready  to  be  delivered  to  the  parties  in  differ- 
ence, or  any  of  them  requiring  the  same,  on  or  Be- 
fore the  1st  September.  The  arbitrators,  t>n  the  2£th 
of  Jtugust,  made  an  award  in  writing,  under  their 
bands  and  seals,  which  was  produced  and  twice 
read  over  to  the  parties,  who  appeared  to  be  satisfied, 
and  one  of  the  parties  paid  six^-three  dollars,  being 
the  fees  of  the  arbitrators  and  part  of  the  sum  award- 
ed to  be  paid,  and  did  not  then  demand  a  duplicate 
or  copy  of  the  award ;  but  afterwards,  on  the  1st 
September,  made  a  demand  of  the  award,  or  a  copy, 
from  several  of  the  arbitrators,  which  was  refused. 
In  an  action  on  the  bond,  no  award  was  pleaded, 
and  it  was  held,  that  the  fact  of  a  demand  and  re- 
fusal of  the  award  could  not  be  given  in  evidence 
under  the  issue  on  that  plea ;  hot  should  have  been 
specially  pleaded  j  and  that  the  conduct  of  the  de- 
fendant at  the  time  of  the  publication  of  the  award, 
was  a  waiver  of  a  more  formal  delivery  of  the 
award,  and  concluded  him  from  alleging  afterwards, 
that  it  was  not  delivered  according  to  the  condition  , 
and  that  the  evidence  of  part  performance  was  ad- 
missible to  show  such  acquiescence.  Perkins  v. 
mng,  143 

2.  Where  an  award  is  regular  on  the  ftce  of  it,  it  can- 
not be  inquired  into  or  impeached,  except  for  the 
misbehavior  or  corrupt  conduct  of  the  arbitrators, 

ib, 

B 


1.  When  a  plaintiff  made  a  written  agreeraeat  with 
the  defennant  against  whom  he  had  obtained  Jndg- 
meat,  and  who  was  about  going  to  eea,  that  b* 
would  not  issue  execution  against  him,  for  the  pur- 
pose of  fixing  the  bail,  until  after  a  certain  day,  and 
the  defendant  paid  the  nlainti^  a  sum  of  money  in 
consideration  of  this  indoigence,  and  this  aimnge- 
ment  was  without  the  knowledge  and  conseot  of 
the  baU,  it  was  held  to  discbarge  the  baU.  Batkbane 
V.  Warren,  587 

2.  And  the  bail  being  fixed  at  law,  and  prosecuted  on 
the  recognisance,  it  was  held  that  a  conit  of  equiiy 
might  afford  relief,  and  grant  a  perpetual  injunction, 
the  remedy  at  law  being  doubtful,  •*■ 
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8.  Though  nothing  pames  between  the  bail  and  plain- 
tiff in  a  cause,  yet  biril  are  considered,  by  act  and 
(^ration  of  law,  as  sureties,  and  are  entitled  to  the 
benefit  of  the  general  principles  relative  to  sureties 
as  applicable  to  them,  ib. 


1.  Masters  and  owners  of  vessels,  who  undertake  to 
carry  fpjodn  for  hire,  are  liable  as  common  carriers, 
whetfa'sT  tiie  transportation  be  from  port  to  port 
within  toe  state,  or  beyond  sea,  at  home  or  abroad ; 
and  they  are  answerable  as  well  by  the  marine  law 
as  by  the  common  law  of  England,  for  all  losses,  not 
arising  from  inevitable  accidents,  or  such  as  could 
not  be  foreseen  or  prevented      Elliott  v  RosseU,      I 

2  And  whether  the  loss  is  to  be  attributed  to  that  in- 
evitable necessity,  not  arising  from  the  intervention 
of  men,  and  which  no  human  prudence  could  have 
avoided,  is  a  question  of  fact  for  a  jury  to  decide,  ib. 

BASTARDT. 

1.  The  Court  of  General  Sessionsof  the  peace  have  no 
power  to  make  an  original  order  of  filiation  and 
maintenance  in  a  case  of  bastardy.  Van  fVagenen 
V.  Overseers  of  Kingston,  56 

2.  It  seems  that  original  jurisdiction  was  given  to  the 
sessions  in  England,  in  such  case,  by  the  statute  3 
Car.  1.  c.  4,  and  that  part  of  the  English  %taX\xt»  has 
not  been  enacted  here,  ih. 

BILL  OF  SXCEPTIONS. 

See  PRACTICE,  7. 

BILL  IN  CHAKCKRV. 
See  CHANOERT. 

BILLS  OF  EXCHANGE  AND  PROUISSORT  NOTES. 

1.  A  negotiable  note  given  by  an  infant,  even  for  ne- 
cessaries, is.void.  Swasey  v.  Administrator  of  Va-n- 
derheyden,  33 

S.  Where  a  plaintiff  declared  on  a  promissory  note, 
payable  on  demand,  and  stated  that  the  note  had 
been  lost  or  destroyed,  and  the  existence  and  con- 
tents of  the  note  being  [troved,  and  it  not  appearing 
that  the  note  was  negotiable,  or,  if  negotiable,  that 
it  had,  in  fact,  been  negotiated,  it  was  held  that  he 
was  entitled  to  recover  on  the  note.  Pintard  v. 
Tackington,  104 

3.  By  an  agreement  between  Jl.  and  B.,  B.  was  to 
draw  a  note  for  1,000  dollars,  payable  to  A.  or  order, 
at  the  Mohawk  Bank,  and  which  A.  was  to  have  dis- 
counted, on  the  following  terms :  "  to  pay  one  fifth 
in  56  days,  one  fiilh  in  112  days,  and  the  remainder 
in  168  days.  Ji.  endorsed  the  note  and  presented  it 
for  discount,  but  the  bank  refused  to  discount  it, 
and  a  suit  was  afterwards  brought  on  tlie  note 
against  the  maker,  by  an  endorsee,  who  it  was  ad- 
mitted sued  for  the  benefit  of  the  payee :  it  was  held 
that  as  the  note  was  made  to  be  offered  at  the  bank 
for  discount,  on  certain  terms,  which  were  refused, 
it  ought  to  have  been  returned  to  the  maker  -,  as  it 
woukl  be  a,  fraud  in  the  payee  to  negotiate  it,  with- 
out notice  of  the  agreement  under  which  it  was 
made  and  received  by  him ;  and  that,  as  between 
the  original  parties,  the  note  and  the  agreement 
formed  one  contract;  and  the  terms  on  which  it 
was  made  having  failed,  the  maker  of  the  note  was 
discharged  from  it.    Denniston  v;  Bacon,  198 

4.  4f.  and  Co.,  merchants  in  Liverpool,  wrote  to  P., 
their  agent  in  JSTew-York,  for  procuring  consign- 
ments, stating  that  "  they  advance  in  anticipation 
on  property,  on  the  receipt  of  bills  of  lading  and  in- 
voices with  orders  to  insure,  from  two  thirds  to 
three  fourths  of  tlie  probable  proceeds  j"  and  that 
he  might  "confidently  assure  any  shippers  that  their 
drafts,  under  the  above  circumstances,  will  meet 
honor;''  B.,  at  the  recommendation  of  P.,  made  a 
shipment  to  J^f.  and  Co.,  and  C.  purchased  a  bill  of 
exchange  ofB.,  drawn  on  Jtf.  and  Co.,  for  less  than 
two  thirds  of  the  probable  amount  of  the  shipment; 
and  at  the  time  of  purchasing  the  bill,  B.  told  C. 
ttmt  it  was  drawn  through  the  recommendation  of 
P.  on  account  of  such  shipment,  and  that  the  bills 

.  of  lading,  invoice,  and  order  to  ensure,  had  been 
«ent  to  JU.  and  Co.  The  bill  was  made  payable  to 
P.,  at  the  request  of  the  drawer,  and  P.  endorsed 
the  bill,  before  it  was  delivered  to  C,  who  had  no 
communication  with  P.  nor  any  information  of  the 
letters  from  the  drawees  to  him  ;  nor  did  it  appear 


that  B.,  the  drawer,  had  any  knowledge  of  thoee 
letters,  or  made  the  bill  on  the  credit  of  them.  The 
bill  having  been  protested  for  non-acceptance  and 
non-payment,  C.  brought  an  action  e^ainst  ;if.  and 
Co.  as  acceptors,  on  their  implied  acceptance.  It  was 
held  that,  admitting  the  plaintiff  as  endorsee,  could 
avail  himself  of  such  a  previous  promise  to  accept, 
so  as  to  entitle  himself  to  bring  an  action  upon  it, 
against  the  drawers :  yet  as  he  did  not  take  the  bill 
on  the  credit  of  any  such  promise,  he  could  not, 
under  the  circumstances  of  the  case,  maintain  the 
action.    APEvers  v.  Mason,  207 

5.  It  seems,  that  a  promise  to  accept  a  bill,  already 
drawn,  may,  under  circumstances,  amount  to  an 
acceptance,  so  as  to  render  the  drawee  liable  to  the 
holder ;  but  whether  a  promise  to  accept  a  bill  not 
in  esse  will  amount  to  a  legal  acceptance  ;  and  whe- 
ther it  is  so  assignable  that  an  endorsee  of  the  bill 
can  avail  himself  of  the  promise  as  amounting  to  an 
acceptance,  and  maintain  an  action  against  the 
drawee  ?    Quare,  ib 

6.  In  an  action  by  a  second  endorsee  of  a  promissory 
note,  against  his  immediate  endorser,  it  is  compe- 
tent to  the  defendant  to  prove  tjiat  the  plaintiff  had 
given  no  consideration  for  the  note,  but  held  it  as 
the  agent  merely  of  the  payees,  or  first  endorsers,  to 
collect  the  amount  for  them,  and  therefore  had  no 
right  to  bring  the  suit.    Herrick  v.  Carman,     .    224 

7.  A  note  was  drawn  by  H.  payable  to  M.,  and  en- 
dorsed by  him.  It  was  held  that  M.,  the  endorser, 
was  a  competent  witness  to  prove,  that  after  the 
note  was  so  made  and  endorsed,  it  was  delivered  to 
a  third'person  to  be  presented  to  the  bank  for  dis- 
count, who,  instead  of  offering  it  at  the  bank,  fraud- 
ulently put  it  into  the  hands  oif  a  broker.  fVoodhuU 
V.  Holmes,  231    ^ 

8.  Putting  a  notice  of  the  non-payment  of  a  note  in  the 
post-office  in  JVew-York,  directed  to  the  endorser, 
whose  place  of  residence  was  at  Kip^s  Bay,  three 
miles  and  a  half  from  the  post-office,  and  within 
the  city,  is  not  sufficient  to  charge  the  endorser,  es 
pecially  when  the  letter  carriers  did  not  deliver  let- 
ters at  that  distance,  and  the  place  of  the  endorser's 
residence  was  known  to  the  holder.  Ireland  v. 
Kip,  490 

9.  Where  the  party  resides  in  the  same  city  or  town, 
the  notice  must  be  personal,  or  left  at  his  dwelling- 
bouse,  ib. 

See  wiTirsss,  5.    iXTBETr,  3 


See  CONDITION. 


CHURCH. 

See  ASSUMPSIT,  3 

COMMON  CABRIEBS. 

See  BAILMENT. 

CHANCBRT. 

1.  ;5.  assigned  a  certain  debt  or  fund  to  P.  in  trust  U) 
pay  certain  creditors,  among  whom  Was  O.  a  judg- 
ment creditor,  and  S.  having  been  surrendered  into 
the  custody  of  the  sheriff  by  his  bailj  O.  consented 
to  his  discharge  from  prison.  In  a  bill  in  chancery 
filed  by  certain  creditors  of  S.  against  him  and 
others,  among  whom  was  O.,  it  was  alleged  that  O. 
had  taken  S.  in  execution  and  discharged  him  on 
taking  the  assignment ;  and  O.  in  his  aaswer  stat- 
ed the  manner  of  his  discharge,  and  that  he  had 
not  been  paid,  and  insisted  also  on  the  assignment. 
It  was  held  that  the  allegation  in  the  bill  as  to  the 
discharge,  not  being  true,  and  the  discharge  from 
prison  on  the  surrender  being  no  satisfaction  of  the 
debt,  and  O.  not  being  bound  to  make  an  election 
between  the  judgment  and  the  assipiment,  the  bill, 
as  against  him,  ought  to  be  dismissed,  with  costs. 
Codwise  v.  Oelston,  507 

2.  And  where  O.  presented  his  petition  to  the  ckancd' 
2or,  praying. that  he  might  be  paid  the  amount  of 
his  judgment  out  of  the  moneys  arising  from  the 
sale  of  the  real  estates  of  S.  on  which  the  judgment 
was  a  l\en ;  it  was  held  that  he  was  entitled  to  the 
benefit  of  the  fund,  and  to  a  priority  of  satisfaction 
before  the  general  creditors  of  S.,  ib 

485 
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%  WlMthor  a  party  It  entitled  to  relief  by  petition,  or 
must  apply  uy  bill,  dependa  on  circumstances,  and 
the  sound  discretion  of  the  chancellor ;  where  the 
petition  is  upon  some  collateral  matter,  which  has 
reference  to  a  suit  in  court,  be  may  be  relieved  on 
petition,  ib, 

4.  If  hf^nd  for  the  payment  of  debts  be  created  by  an 
order  or  decree  in  chancery,  and  creditors  come  in 
to  avail  themselves  of  it,  they  will  be  paid  pari  paa^ 
«K,  or  en  the  footing  of  equality.  CodwUe  v.  Oel- 
tton^  507 

%.  But  where  the  law  givea  a  priority,  equity  will  nm 
destroy  it,  and  especially  where  legal  assets  are 
created  by  statute ;  as  in  case  of  Judgments,  they 
remain  such,  though  the  creditor  is  obliged  to  go 
into  chancery  for  assistance,  and  the  legal  priority 
will  be  protected  and  preserved :  and  the  regular 
course  is.  for  the  master  to  examine  and  report  on 
the  prionty  of  the  several  judgments,  ib, 

0.  But  where  a  creditor  applies  by  petition  and  not  by 
bill,  so  as  to  bring  in  the  other  judgment  creditors, 
the  master  must  determine  the  priority  by  the  rec- 
ord, and  cannot  resort  to  proof  aUunde,  unless  it  be 
the  voluntary  confession  of  any  prior  Judgment 
creditor  that  his  debt  has  been  satisfied,  ib, 

7.  Where  a  bill  in  chancery  is  filed  against  two  de- 
fendants, Jointly  interested,  and  the  bill  is  taken 
pro  eonfessOf  against  one  of  them,  for  want  of  a|>- 
pearance,  and  the  other  appears,  and  disproves  tlie 
complainant's  case,  the  bill  will  be  dismissed  as  to 
both  defendants.     Clason  v.  Morris,  524 

8.  An  answer  to  a  bill  of  discovery  is  evidence  for  the 
defendant,  unless  disproved :  and  unless  contra- 
dicted by  more  than  one  witness,  it  must  prevail 
against  the  allegations  contained  in  the  complain- 
ant's bill,  ib, 

9.  Where  there  is  a  general  denial  in  the  defendant's 
answer,  which  is  clear  and  distinct,  any  ambiguity, 
or  apparent  evasion  in  a  particular  part,  will  not 
vitiate  or  destroy  other  parts,  >     •        ib, 

10.  The  whole  answer  is  to  be  taken  together,  and  If 
any  particular  part  is  ambiguous,  it  ought  to  be  so 
construed  as  to  comport  with  the  funeral  denial,  t(. 

11.  Where  a  plaintifi*  made  a  written  agreement  with 
the  defendant,  against  whom  he  had  obtained  Judg- 
ment, and  who  was  about  going  to  sea,  that  he 
would  not  issue  execution  against  him,  for  the  pur- 
pose of  fixing  the  bail,  until  after  a  certain  day, 
and  the  defendant  paid  the  plaintiff  a  sum  of  money 
in  consideration  of  this  indulgence,  and  this  ar- 
rangement was  without  the  knowledge  and  consent 
of  the  bail,  it  was  held  to  discharge  the  bail.  And 
the  bail  being  fixed  at  law,  and  prosecuted  on  the 
recognisance,  it  was  held  that  a  court  of  equity 
might  aflTord  relief  and  grant  a  perpetual  injunc- 
tion, the  remedy  at  law  being  doubtful.  Rathbone 
V.  Warren,  587 

13.  Where  a  court  of  equity  gains  Jurisdiction  of  a 
cause  for  one  purpose,  it  may  retain  it  generally,  ib, 

COITDlTIOir. 

1  Jl,  gave  a  bond  to  B.  conditioned  to  be  void,  if  C, 
against  whom  B,  had  brought  a  suit.  ice.  should, 
on,  or  before  a  certain  day,  pay  to  B.  the  amount  of 
the  damages  and  costs  recovered  in  that  suit,  or 
should  surrender  himself  into  the  custodv  of  the 
sheriff  of  L,  in  that  suit,  on  or  before  that  day,  &.c, 
and  it  was  proved  that  C.  did  not  pay  the  money, 
&c.  but  that  he  appeared  at  the  time  and  place 
mentioned  in  the  condition  of  the  bond  and  offered 
himself  to  the  sheriff  of  L,,  and  to  the  attorney  of 
the  plaintiff,  for  the  purpose  of  being  surrendered, 
accoi^ing  to  tlie  condition  of  the  bond ;  but  did 
not,  wfact,  surrender  himself  into  the  custody  of 
the  sheriff.  It  was  held  that  the  condition  of  the 
bond  was  broken,  and  the  plaintiff  entitled  to  re- 
cover ;  the  defendant  being  bound  to  procure  a 
strict  performance  of  the  specific  act  of  surrender 
by  C.  into  the  custody  of  the  sheriff ;  and  a  mere 
offer  to  surrender  by  C.  would  not  excuse  the  non- 
performance.   Mounsey  v.  Drake,  97 

9.  A  bond  was  given  by  wf.  and  B.  as  tnistees  of  a 
church,  conditioned  to  furnish  F.  the  obligee,  with 
a  comrortable  dwelling-house,  &:c.  if  necessttif  re- 
quired ;  it  was  held  that  the  plaintiff  was  bound  to 
show  the  existence  of  a  necessity  arising  from  his 
inability  from  poverty  to  procure  a  house,  as  a  con- 
dition precedent  to  a  right  to  recover  on  the  bond. 
Ferris  v.  Purdy,  359 

3.  Where  Jl,  on  the  7th  of  December,  1805,  sold  to  B. 
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a  farm,  the  poesessiot  of  which  was  to  be  deliw- 
ed  on  the  1st  of  May, .  608,  free  from  all  encum- 
brances, Ace.  and  B.  gave  to  Jl.  his  several  promis- 
sory notes  for  the  ccnsideration  money,  whick 
were  left  in  the  hands  of  C.  until  A,  should  per- 
form his  written  agreement  of  the  7th  of  Deemuher^ 
1805,  as  to  the  delivery  of  the  form,  &c.,  and  B, 
took  possession  of  the  farm  on  the  1st  of  Jfay,  1808, 
the  title  to  which  had  not  been  questioned,  and  all 
the  notes  had  been  paid  by  B,  except  one,  which 
C.  delivered  to  Ji.  In  a  suit  on  that  note  \fs  A, 
against  B.,  it  was  held  that  a  Jury  might  infer  from 
circumstances,  a  redelivery  of  the  note  by  the  de- 
fendant to  the  plaintiff,  and  that  the  facts  in  the 
case  were  aafficieat  evidence  of  a  performance  of 
tlie  condition  on  which  the  note  was  left  in  the 
hands  of  C.  or  that  the  defendant  had  waived  the 
condition,  or  dispensed  witli  its  performance. 
ChraU  v.  QreU,  403 

&«  suRJiTr,  2.    rutADiifoa,  13. 

CORSIDERATIOIir. 
5m  rLSA dings,  7.      ASSUMPtlT  5. 

COasTABLS* 

1.  Whether  a  constable  has  power  to  summon  a  jury 
of  inquiry  to  try  a  claim  of  iwoperty  taken  by  him 
on  execution  ?  (liuere.     Townsend  v.  PkUlipa,       98 

9.  Where  goods  taken  on  an  execution  against  B,  by 
a  constable,  were  claimed  hj  Jl.za  bis  property, 
and  the  constable  summoned  a  jury  of  intiuiry  as 
to  the  claim ;  it  was  held  that  the  inquisition  was 
no  juat^leation  in  an  action  of  treqnss  brought  by 
jS.  against  the  constable,  but  went  only  in  mitiga- 
tion of  damages,  though  such  inquisition  may,  in 
many  cases.  Justify  the  ofiicer  for  making  a  return 
of  nvUa  bona,  ib 

See  ssAaca-WAaKAKT. 

COITTBIBUTIOI*. 

See  If  ORTOAGB,  1. 

coaroRATioir. 
See  DECO,  1. 


1.  In  dover,  where  the  demandant  recovers  damages, 
she  is  also  entitled  to  costs  of  suit.  HUkyer  v.  Iaw 
telere,  91fe 

9.  In  an  action  of  debt  on  a  bond  for  4,800  dollars, 
conditioned  to  pay  1,800  dollars,  in  yearly  instal- 
ments of  200  dollars  each,  brought  to  recover  the 
first  instalment,  the  plaintiff  recovered  jud  foment 
for  the  debt,  ana  49  dollars  and  80  cents  damages  j 
it  was  held  that  he  was  entitled  to  ftiU  costs.  Pear- 
son V.  Bailey,  219 

3.  In  an  action  of  trespass  quare  dausmm  Jregit,  brought 
in  a  court  of  common  pleas,  in  which  the  title  to  land 
did  not  come  in  question,  the  plaintiff  recovered 
damages  to  the  amount  of  one  dollar,  it  was  held, 
that  the  suit  being  cognisable  before  a  Justice  of  the 
peace,  the  defendant,  under  the  act,  (sees.  24.  c. 
170.  s.  5,)  was  entitled  to  recover  his  costs  against 
the  plaintiff.    King  v.  .Annin,  309 

4.  And  where,  on  the  report  of  referees  being  con- 
firmed by  the  Court  of  C.  P.  the  plaintiff,  without 
saying  any  thing  to  the  court  as  to  the  question  of 
costs,  entered  a  rale  for  judgment  for  one  dollar, 
damages,  and  his  costs  of  suit,  and  had  his  costs 
regularly  taxed,  and  a  record  made  up  and  filed,  on 
which  execution  was  issued,  and  the  damages  and 
costs  collected  and  paid  over  to  the  plaintiff;  and 
on  the  return  of  the  execution,  at  a  subsequent 
term,  the  court,  on  application  of  the  defendant, 
adjudged  costs  in  his  favor  against  the  plaintiff,  on 
which  a  new  record  was  made  up,  in  which  the 
Judgment  was  entered  as  of  Se^ten^er  term,  1810, 
when  the  report  was  confirmed  rorthe  costs,  when, 
in  ftict,  the  judgment  in  fhvor  of  the  defendant  for 
the  costs  was  given  in  May,  1811 ;  it  was  held,  that 
the  entry  of  the  Judgment  by  the  plaintiff  for  the 
costs,  without  the  knowledge  or  assent  of  the  court, 
being  irregular,  the  Court  of  C.  P.  had  power  to  set 
it  aside;  and  that  the  entry  of  the  Judgment  for 
costs  in  favor  of  the  defendant,  as  of  Septemke^ 
term,  1810,  could  not  be  alleged  as  error,  since  the 
Judgment  for  costs  related  back  to  the  term  in  whiel* 
Judgment  was  given  on  the  report  of  the  referees,  jl 
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See  PBACTicB,  8. 

COTSriANT. 

X.  Wbere  a>me  of  the  hein  of  ^.,  deceased,  having 
pttfchased  of  bia  widow  her  right  of  dower  to  the 
estate,  for  which  they  gave  a  bond  to  the  widow, 
agreed  to  let  in  the  other  lieirs,  to  an  equal  inrlici- 
pation  of  the  benefit  of  the  purchase,  on  their  pay- 
ing their  proportion  of  the  pareliase-money :  and 
the  other  heirs  covenanted  **  to  pay  their  propor- 
tion of  the  obligation  to  the  widow ;"  this  was  held 
a  mutual  covenant  between  the  heirs,  and  that  the 
word  widow  was  used  only  to  designate  the  obliga- 
tion intended.    Oardner  v.  Oardner,  47 

ft.  A.^  by  an  endorsement  on  a  lease,  under  bis  hand 
and  seal,  assigned  over  to  B.  for  the  consideration 
of  13  pounds,  all  his  estate,  right  and  interest  in  the 
lease  and  premises,  A^c.  upon  condition,  that  if  A, 
should  pay  to  B,  the  12  pounds  by  a  certain  day,  the 
assignment  should  be  void,  otherwise  B,  was  to  sell 
the  premises  assigned,  and  repay  himself  the  12 
pounds  with  interest,  &c.  It  was  held  that  this  did 
not  amount  to  a  eovemutt  on  the  part  of  A.  to  pay  the 
12  pounds  to  B.J  and  that  no  action  would  lie  upon  it 
against  A,    Satigbury  V.  PhilipSf  57 

3.  Where  a  lessee,  in  1806,  covenanted  to  pay  "  all 
duties,  taxes,  assessuients,  impositions,  and  pay- 
ments, as  should,  during  the  term,  be  issued^  or 
grow  due  and  payable  out  of  and  for  the  demised 
premises,"  &c.  and  the  premises  were  assessed  a 
certain  sum,  to  defray  the  expense  of  opening  and 
improving  a  certain  street  in  the  city  of  JVeio-Forilc, 
pursuant  to  an  ordinance  of  the  corporation,  and  by 
virtue  of  the  general  authority  vested  in  the  corpora- 
tion, by  an  act  of  the  legislature,  passed  the  2d  April, 
1803,  (M»s.  36.  c.  70.  s.  15,)  relative  to  the  police 
and  health  of  the  city ;  it  was  held  that  the  lessee 
was  bound,  by  his  covenant,  to  pay  such  assessment. 
Jfew-York  Corporation  v.  Cashmanj  ,  96 

4.  A.  by  his  agreement  was  to  complete  a  certain  piece 
of  road,  on  or  before  the  20th  October ^  1810,  and  B. 
covenanted  to  pay  him,  for  completins  the  whole 
of  the  work,  6,000  dollars,  to  be  paid  in  instalments. 
as  the  work  progressed;  it  was  held,  that  A.  could 
not  maintain  an  action  for  the  whole  consideration 
money,  without  averring  and  proving  a  performance 
of  the  whole  work;  and  that  if  be  had  brought  his 
action  for  a  ratable  part  of  the  money,  he  must  show 
a  ratable  performance.     Cunningham  v.  JforreZ{k203 

N.  B.  The  cases  of  Seers  v.  FowUry  (3  Johns.  Rep.  372,) 
and  Havens  v.  Bush,  {ib.  387,)  containing  a  different 
doctrine,  are  overruled,  ib. 

5.  Where  A.  agreed  to  convey  to  B.a.  farm  on  which 
C.  lived,  on  the  1st  May,  1811,  and  B.  covenanted 
to  pay  to  A.  on  that  day,  500  dollars,  part  of  the  pur- 
chase-money ;  it  was  held  that  the  covenants  were 
dependent,  and  the  delivery  of  the  deed  and  the 
payment  or  the  money,  were  concurrent  acts.  And 
where  A.  on  the  1st  May,  1811,  tendered  to  B.  a 
deed  of  the  form,  executed  by  A.  and  his  wife,  not 
acknowledged  bv  his  wife,  and  which  did  not  em- 
brace all  the  land  of  the  farm ;  it  was  held  that  this 
was  not  a  performance  of  the  covenant  of  A.  Jones 
v.  Gardner,  366 

6.  A  covenant  to  convey  the  tide,  means  the  legal 
estate  in  fee,  free  from  all  valid  claims,  liens,  or 
encumbrances  whatever.  ib. 

7.  Covenant  on  articles  or  agreement,  by  which  A. 
covenanted  to  convey  to  B.  a  certain  farm  which  he 
warranted  to  contain  58  acres  of  land.  A.  executed 
and  delivered  a  deed  of  the  farm  to  B.  specifyins 
the  bounds,  containing  58  acres,  which  B.  accepted 
in  performanca  and*satisfaction  of  the  articles  of 
agreement,  which  were  declared  to  be,  null  and 
void ;  but  being  in  the  hands  of  a  third  person  were 
not  cancelled.  A.  afterwards  promised  B.  that  if 
the  form,  on  actual  survey,  fell  short  of  the  58  acres, 
he  would  make  an  allowance  for  the  deficiency. 
On  a  survey,  the  farm  was  found  to  contain  only  55 
acres  and  13  perbhes.  It  was  held  that  B.  could  not 
recover,  in  an  action  on  the  articles  of  agreement, 
for  a  breach  of  the  covenant ;  that  his  remedy,  if  any, 
was  on  the  promise.    HoughtaUng  v.  Lewis,        397 

8.  The  acceptance  of  a  deed  pursuant  to  articles  of 
asreement  is,  prima  facie,  evidence  of  the  execution 
of  the  whole  contract,  and  the  rights  and  remedies 
under  It  are  determined  by  the  deed,  and  the  origi- 
nal contract  becomes  null  and  void,  ib, 

9.  Parties  may  enter  into  covenants  collateral  to  a 
deed.    A  deed  may  be  deemed  a  part  execution  of 


the  contract,  if  the  provisions  In  the  two  Instruments 
clearly  manifest  such  to  be  the  intention  of  the  par- 
ties, ib. 
10.  Where  by  a  bill  of  sale,  B.  granted,  bargained,  and 
sold,  "  a  negro  woman  slave  named,  Ace.  being  of 
sound  wind  and  limb,  and  free  from  all  disease,"  it 
was  held  that  these  were  not  words  of  description, 
but  an  averment  of  a  foct,  and  amounted  to  an  ex- 
press covenant  or  warranty,  as  to  the  soundness  of 
the  slave      Cramer  v.  Bradshaw,                          484 

COUST  or  GXlfSmAL  •XflSIOHS  OF  TMS  rSACS. 

See  BASTARDT. 

COUHT  MARTIAL. 

See  MILITIA. 


CRSDIT0R4. 

See  CHAMCSRT,  2.  4, 5,  6. 


OAMAOS  PXA8AIIT. 

See  TRxtPAss,  3. 

OKBTORS  ABSBITT  OR  ABSCOIfOIZTO. 

An  attachment  issued  by  a  justice  under  the  act  (sees. 
31.  c.  304.  s.  31)  at  the  instance  of  a  bona  fide  cre- 
ditor, and  in  a  case  warranted  by  law,  creates  a  lien 
upon  the  goods  attached,  not  only  ajpiinst  the  acts 
or  the  debtor  himself,  but  against  a  subsequent 
attachment  or  execution  of  any  other  creditor ;  but 
the  lien  will  be  lost  if  the  creditor  does  not  prose- 
cute his  suit  to  judgment  and  execution  with  all  due 
diligence.     Van  Loan  v.  Kline,  139 


1.  A  deed  from  a  public  hospital,  under  its  corporate 
seal,  must  be  proved  in  the  same  manner  as  other 
deeos,  it  not  being  an  institution  of  such  notoriety 
that  its  seal  will  prove  itself.    Jackson  v.  PraU,  381 

Si.  Where  A.  entered  into  possession  of  land  in  1770. 
and  in  1786,  received  a  deed  from  his  father  and 
mother  for  the  land,  but  which  was  not  acknow- 
ledged by  the  mother,  to  whom  the  title  belonged. 
by  inheritance ;  it  was  held  that  the  acceptance  or 
the  deed  was  sufficient  to  repel  the  parol  evidence 
that  A.  entered  adversely  to  his  mother's  title,  or  if 
his  possession  had  been  adverse  to  that  time,  it 
ceased  to  be  so,  on  accepting  the  deed,  and  he  was 
to  be  deemed  to  hold  under  the  deed  such  interest 
as  his  father  held,  that  is,  an  estate  for  life ;  and  that 
on  the  death  of  the  father,  the  estate  reverted  to  the 
mother  or  her  heirs.    Jadtson  V.  Sears,  435 

3.  The  words  remise,  release,  and  for  ever  quit-claim^  or 
the  words  release  and  assign  in  a  deed,  are  sufficient 
to  raise  a  trust  or  use,  so  as  to  constitute  a  valid  bar- 
gain and  sale  of  lands.  And  if  a  valuable  considera- 
tion be  proved,  it  is  sufficient,  though  no  considera- 
tion is  expressed  in  the  deed.    Jackson  v.  Fish,  456 

4.  No  precise  form  of  words  is  required  to  raise  a  use  ; 
and  if  the  words  amount  to  a  present  contract  of 
sale  or  bargain,  a  twe  is  raised,  which  the  statute 
will  transfer  into  possession,  ib. 

See  COVBITANT,  8.     kotics,  1. 


1.  A.  by  his  last  will,  after  giving  specific  parts  of  his 
real  and  personal  estate  to  each  of  his  five  sons,  by 
name,  devised  as  follows :  "  After  the  al>ove-men- 
tionea  articles  are  taken  out  of  my  movable  estate, 
let  the  remainder  be  valued  by  indifferent  men. 
agreed  upon  for  that  purpose,  and  then  to  be  divided 
as  my  heira  can  agree  among  themselves :  and  if 
any  of  my  sons  as  aforesaid  should  die,  wit' cut  law- 
ful issue^then  let  his  or  their  part  or  parts  be  equally 
divided  among  the  survivors,  unless  it  should  hap- 
pen that  he  or  they  so  dying  should  leave  a  wife 
behind,  in  which  case,  she  shall  take  back  what  she 
brought  with  her,  and  100  pounds  besides,  and  only 
the  remainder  shall  be  divided  as  aforesaid."  Boon 
after  the  death  of  the  testator,  in  1809,  the  executora 
.  divided  the  personal  property  among  the  heira,  by 
mutual  agreement,  pursuant  to  the  will ;  and  de- 
livered to  John,  one  of  the  heira  and  devisees,  a 
sealed  note  for  350  doUan,  executed  by  B.  to  the 
testator,  in  his  life-time,  but  without  diacrimUiating 
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whether  it  wte  paid  to  him,  as  part  of  hi>  tpecifie 
legacy,  or  of  the  remainder  so  directed  to  be  divided, 
v£A  woicb  would  not  have  given  to  each  of  the  sons 
more  than  60  dollars.  Joika  continued  in  possession 
of  the  n9te  so  delivered  to  him,  aotil  1811,  when  he 
assigned  it  to  O.  who  had  attended  him  in  bis  last 
sickness,  and  who  had  lived  in  the  family  of  the 
lesUtor,  and  was  well  acquainted  with  the  will,  as 
a  compensation  to  her,  for  her  services,  as  he  said ; 
and  a  few  days  thereafter,  he  died,  unmarried  and 
witkaut  kutful  i»sue.  His  surviving  brothers  took 
the  note  in  Question,  with  other  articles,  out  of  a 
trunk  belonging  to  Jokn,  claiming  them  by  virtue  of 
their  devise  over  in  the  father's  will.  6.,  who  also 
claimed  the  note,  by  virtue  of  the  assignment  from 
Jokn^  afterwards,  and  after  a  suit  had  been  brought 
on  it  against  B,  by  the  executors  of  jf .,  executed  a 
release  of  it,  to  B.;  it  was  held  that  the  limitation 
over  extended  to  all  the  devises  and  bequests,  and 
was  good  bv  way  of  executory  devise ;  and  that  it 
was  nn  unalienable  interest  which  could  not  be  de- 
feated by  the  devisee,  who  had  only  the  use,  and 
not  an  absolute  property  in  the  thing  so  devised ; 
Itint  the  note,  in  this  case,  not  having  been  collect- 
ed, or  converted  into  money,  in  the  life-time  of./oA7i, 
but  remaining  in  his  possession,  passed  to  the  sur~ 
cicorx,  like  any  specific  movable  of  which  he  died 
possessed  ;  that  €}.  took  the  assisninent  subject  to 
all  the  rights  under  the  will,  and  the  release  exe- 
cuted by  her  was  in  fraud  of  the  persons  entitled  in 
remainder,  and  void,  and  was  taken  by  B.  at  his 
|)eril ;  both  the  assignment  and  release  being  made 
m  violation  of  a  vested  right.  Executors  of  Mqffat 
V.  Stronff  J2 

r^  B.  by  bis  last  will,  after  devising  a  certain  lot  of 
land  to  bis  son  Moses^  his  heirs  and  assigns  forever, 
declared  as  follows :  "  In  case  my  son  Jdfoses  should 
die  without  lawful  issue,  the  said  property  he  died 
possessed  of,  I  will  to  my  son  F.,*'  &c.  It  was  held 
that  the  limitation  over  was  void,  as  being  repug- 
nant to  the  absolute  ownership  and  disposal  of  the 
property  given  to  Moses  by  the  will.     Jackson  v. 

,1.  ^.  died  seised  of  a  large  real  and  personal  estate, 
which  he  devised  to  his  two  sons  for  life ;  and  gave 
to  his  wife  an  annuity  of  50  dollars,  during  her  wi- 
dowhood, and  directed  his  sons,  the  devisees,  in 
consideration  of  the  bequest  to  them,  to  pay  the  said 
sum  of  50  dollars  to  his  wife,  yearly,  so  long  as  she 
'should  continue  his  widow:  and  which  annuity 
was  to  be  in  lieu  of  dovoer.  Tne  devisees  proved  the 
will  and  took  possession  of  the  estate  so  devised  to 
them,  and  paid  the  widow,  on  account  of  the  legacy 
so  bequeathed  to  her,  75  dollars  \  but  afterwards, 
refused  to  pay  any  more.  In  an  action  of  assumpsit, 
brought  by  the  legatee  against  the  devisees,  to  recover 
the  annual  sums  which  remained  due  and  unpaid, 
on  account  of  the  legacy,  it  was  held,  that  the  ac- 
ceptance and  enjoyment  of  the  estate  devised,  and 
an  actual  payment  of  part  of  the  annuity  by  the  de- 
visees, was  conclusive  evidence  of,  and  equivalent 
to,  an  express  promise  by  them  to  pay  the  annuity, 
and  that  the  plaintiff  was  entitled  to  recover.  And 
an  acceptance  of  the  legacy  by  the  widow  was  held 
to  be  an  equitable  bar  of  dower ;  and  that  the  pay- 
ment of  part,  and  judgment  recovered  by  her  for  the 
residue  remaining  due,  would  be  a  good"  plea  in  bar, 
at  law,  to  an  action  for  her  dower,  being  conclusive 
evidence  of  an  agreement  and  election  to  accept  the 
testamentary  provision  in  lieu  of  dower.  Van  Or- 
den  V.  Van  Orden,  30 

I.  A.  devised  a  fiirm  to  his  two  sons,  J.  and  £.,  equally 
to  be  divided  hetween  them,  and  for  them  to  pay 
legacies  to  his  daughters  of  20  pounds  each,  and  then 
added,  "  to  be  paid  by  my  executors  out  of  my  mo- 
ney and  movables :  the  debts  to  be  paid  out  of  my 
estate  that  I  shall  die  seised  of."  It  was  held,  there 
being  no  apt  words  of  limitation,  that  the  devisees 
took  an  estate  for  life  only :  and  the  charge,  as  to 
the  payment  of  the  debts,  being  upon  Che  land,  and 
not  on  the  persons  of  the  devisees,  no  estate  in  fee 
could  arise  by  implication.    Jackson  v.  Bull,        148 

5.  The  distinction  is,  where  the  charge  is  on  the  es- 
tate, and  there  are  no  words  of  limitation,  the  de- 
visee takes  an  estate  for  life  only,  but  where  the 
charge  is  on  the  person  of  the  devisee,  in  respect  to 
the  estate  in  his  hands,  he  takes  a /ee  by  implica- 
tion. But  where  there  is  a  general  charge  on  the 
vhole  estate,  a  devise  of  a  particular  part  will  not 
raise  a/ee  by  implication,  ib. 
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Set  FaACTicx,  8. 

OISTaCM. 

See  as  ITT. 
Dowaa. 

1.  Where  an  annuity  is  given  in  lieu  of  dower,  an  ae- 
ceptance  of  the  legacy  by  the  widow  is  an  cqaita- 
ble  bar  of  dower :  and  a  payment  of  part  to  the 
widow  and  a  judgment  recovered  by  her  for  the 
residue  remaining  due,  will  be  a  good  plea  in  bar  at 
law  to  an  action  for  her  dower,  being  conclusive 
evidence  of  an  agreement  and  election  to  accept 
the  testamentary  provision  in  lieu  of  dower.  Fa« 
Orden  v.  Van  Orden,  30 

S.  In  dower,  where  the  demandant  recovers  damages, 
she  is  also  entitled  to  costs  of  suit.  HiUyer  v.  Lar- 
leltre,  216 

3.  No  appeal  lies  to  this  court  from  the  order  of  a  eur- 
rogate  for  the  appointment  of  admeasurers  of  dow- 
er, under  the  act.  {Sess»  29.  c.  166.)  Qardemier  v. 
Spikeman,  368 

4.  The  10th  section  of  the  act  gives  an  appeal  only, 
cffLer  the  filing  the  report  of  the  admeasurers,       »d. 

See  DBTisE,  3.    leoact,  1. 

■JKCTMaiTT. 

1.  Letters  patent  issued  to  A.  for  a  lot  of  land,  dated 
28th  October,  1811,  and  afterwards,  a  patent  was  is- 
sued  for  the  same  lot,  to  B.,  dated  the  5th  Marekj 
1812,  reciting  and  alleging  a  mistake  in  issuing  the 
first  patent  to  A.  In  an  action  of  ejectment  on  the 
demise  of  A.,  the  first  patentee.  It  was  held,  that 
the  first  patent  was  conclusive  as  to  the  title  of  the 

.  lessor,  and  that  the  second  patent  was  inoperative 
and  void.    Jackson  v.  Lawton,  23 

2.  A.  leased  a  lot  of  land  to  J9.,and  tiie  lease  contain- 
ed a  power  of  re-entry  for  non-payment  of  the 
rent,  &c.  B.  leased  the  same  premises  to  C,  by  pa- 
rol A.  brought  an  action  of  ejectment  for  the  re- 
covery of  the  premises,  under  the  23d  section  of  the 
act  {sees.  11.  e.  36)  for  non-payment  of  the  rent, 
Set.,  and  a  judgment  of  default  was  entered  on  the 
27th  of  September,  1811,  against  the  casual  ejector, 
and  final  judgment  entered  on  the  23d  of  December, 
1811,  and  a  writ  of  possession  thereon  executed  be- 
fore January  term,  1812.  B.  was  not  informed  of 
the  proceedings  in  the  ejectment,  until  the  27th  of 
May,  I8I2,  and  in  August  following,  applied  to  set 
aside  the  default  and  subsequent  proceedings,  to 
be  let  in  to  defend  as  landlord ;  and  it  appearing, 
that  B.  had  been  discharged  under  the  insolvent 
act  in  September,  1811,  it  was  held,  that  he  had  no 
further  right,  as  landlord,  to  come  in  and  defend ; 
and  that,  though  he  had,  afterwards,  on  the  27th 
of  May,  1811,  purchased  the  premises  at  the  sher- 
iff's sale,  under  an  execution  on  a  judgment  against 
him,  he  could  not,  in  the  new  character  of  purcha- 
ser, be  let  in,  so  long  after  a  regular  execution  of  the 
judgment  in  ejectment.    Jackson  v.  Stiles,  67 

3.  P.  went  into  possession  of  land,  without  title,  and 
afterwards,  on  the  1st  April,  1805,  accepted  an 
agreement  to  convey  by  a  warranty  deed,  from  C, 
by  virtue  of  a  power  of  ottorney  from  T.,  which 
recited,  that  T.  was  seised  in  fee  of  the  land,  and 
the  power  was  recorded  in  the  office  of  the  clerk 
of  the  county,  on  the  17th  October,  1806.  W.  came 
into  possession  after  P..  and  in  March,  1806,  T. 
conveyed  to  H\  the  land  in  question.  B.,  the  orig- 
inal patentee  of  the  lot,  copveyed  it  by  deed,  dated 
llth  September,  1807,  to  O.,  and  afterwards,  on  the 
29th  September,  1808,  conveyed  the  same  lot,  by 
another  deed,  to  IT.  and  others.  In  an  action  of 
ejectment,  on  the  demise  of  £.  and  O.,  against  W.^ 
it  was  held,  that  the  possession  of  the  land  was 
adverse,  at  the  time  of  the  deed  from  B.  to  O,,  the 
llth  September,  ISffJ,  which  destroyed  the  eflfect  of. 
that  deed,  and  that  the  plaintiff  could  not  recover 
on  the  demise  of  B,  because  be  was  estopped  by  his 
subsequent  deed  to  fF  and  others.  Jackson  v.  Whee- 
ler, 164 

4.  In  an  action  of  ejectment  by  a  purchaser  under  a 
sheriff's  sale,  against  a  person  in  possession  under 
the  debtor,  without  title,  or  collusively,'the  defend- 
ant cannot  set  up  an  outstanding  title  in  a  third 
person,  to  defeat  the  recovery  of  such  purchaser. 
Jackson  v.  Bush,  S93 
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5.  Nofioe  to  quit  given  b^  the  lessor  to  his  immediate 
less«e,  who  has  continued  to  pay  him  his  annual 
rent^  is  sufficient,  though  another  person  is  in  pos- 
sessioK  of  the  premises.    Jackson  v.  Baker,         270 

6.  In  e;^ec\ment,  the  lessor  claimed  title  to  a  lot  of 
land  by  virtue  of  a  sheriff's  sale  under  a  judgment 
entered  up  in  1792,  against  B.,  who  derived  title 
from  C,  who  claimed  under  the  Lindsley  patent  of 
173d.  L,  purchased  from  £.,  subsequent  to  the 
lien  created  liy  the  judgment,  and  entered  into  pos- 
session under  that  purchase  j  and  some  years  after- 
wards, took  a  Quit-claim  deed  for  the  premises  un- 
der the  Co^i//  patent,  of  1668,  and  set  up  that  title 
as  an  older  and  better  title.  It  was  held,  that  L. 
having  purchased  from  B,  and  entered  into  posses- 
sion under  his  title,  was  estojtped  from  denying  that 
title  as  against  a  plaintiff  claiming  under  the  same 
title.    Jackson  v.  Uinmau,  292 

7.  ..a.,  by  a  written  contract,  sold  a  farm  to  B.,  for 
which  B.  engaged  to  pay  d«.500  pounds,  in  four  an- 
nual payments,  and  25  bushels  of  wheat,  during 
the  lives  of  j1.  and  B.  &c.  of  all  vhich,  indentures 
were  to  be  entered  into  between  the  parties,  &c.  As 
soon  as  the  money  was  paid,  &.c.  B  entered  into 
possession  of  the  premises,  and  made  various  pay- 
ments on  his  contract,  and  also  25  bushels  of  wheat, 
received  by  ^.  as  his  rent;  no  deed. had  been  exe- 
cuted by  j3.,  B.  not  having  completed  his  payments. 
In  an  action  of  ejectment  by  ^.  against  B.,  it  was" 
held,  that  B.  was  entitled  to  notice  to  quit,  being  a 
tenant  of  Jl.,  and  paying  rent  as  such.  Jackson  v 
JViven,  335 

6.  T.  entered  into  possession  of  land  in  JVeto-York,  in 
1769,  on  which  he  had  built  a  bouse  two  or  three 
years  before,  and  continued  in  possession  until  his 
death,  in  1775 ;  and  his  family  continued  in  posses- 
sion afterwards,  until  they  were  expelled  by  the 
British,  in  1776  ;  and  possession  was  not  again  tak- 
en of  the  premises  until  1795,  when  L.  entered  on 
the  premises,  as  a  bona  fide  purchaser,  and  contin- 
ued in  possession,  as  owner,  until  1810,  when  the 
heirs  of  Tt  brought  an  action  of  ejectment  to  re- 
cover the  possession.  It  was  held,  that  the  jprwr 
possession  of  T.  was  prima  facie  evidence  of  right, 
and  that  it  was  not  necessary  that  the  plaintiff 
should  show  either  a  possession  of  twenty  years,  or 
a  paper  title.     SmiUi  v.  Lorillard,  338 

9.  A  prior  possession  for  less  than  twenty  years,  forms 
a  presumption  of  title,  sufficient  to  put  the  tenant 
on  his  defence  -,  but  it  must  appear,  that  such  prior 
possession  of  the  plaintiff  was  not  voluntarily  re- 
linquished, without  the  animus  revertendi,  and  that 
the  subsequent  possession  of  the  defendant  was 
acquired  by  mere  entry  without  any  lawful  right, 

t^. 

10.  Where  the  first  possessor  died,  and  a  descent  was 
cast,  and  the  infant  heirs  were  driven  from  the  ac- 
tual possession  by  a  public  enemy,  the  possession 
was  considered,  by  the  equity  of  the  jus  postliminii, 
as  revested  in  the  heirs  on  the  removal  of  the  hos- 
tile force,  ib, 

11.  In  an  action  of  ejectment,  brought  by  the  heirs  at 
law  of  C.  against  L.,  who  had  taken  a  lease  from 
the  ancestor,  describing  the  premises  as  being  in 
lot  No.  3,  in  a  certain  tract,  it  appeared  that  the 
sons  of  the  lessor  had  said  that  their  ancestor  had 
made  a  will.  It  was  held  that  the  lessors  were  not 
bound  to  produce  the  will,  or  show  the  devises  it 
contained  ;  but  that  the  defendant,  if  he  meant  fo 
bar  the  title  of  the  heirs  at  law,  was  bound  to  show, 
affirmatively,  a  devise  of  the  premises  in  qu^tion. 
Brant  v.  Livermore,  358 

IS.  L  having  taken  a  lease  from  the  ancestor,  of  the 
premises,  as  being  in  lot  No.  3,  and  occupied  and 
paid  rent  for  them  as  such,  he  was  estopped  to 
show  that  the  premises  were  not  in  lot  No.  3.,     ib. 

13.  Lessors  in  an  action  of  ejectment  may  be  struck 
out  of  the  declaration,  on  affidavit  of  their  having 
no  interest  in  the  premises.  Jackson  v.  Sclover,   368 

14.  The  general  rule  is.  that  the  lessor  in  ejectment 
ought  to  have  a  subsisting  title  or  interest  in  the 
premises ;  but,  under  special  circumstances,  the 
court  will  permit  the  demises  to  be  retained ^        ib. 

«5.  Where  Jl.  entered  into  possession  of  land  m  1770, 
and  in  1786  received  a  deed  from  his  father  and 
mother  for  the  land,  butwhich  was  not  acknowl- 

•  edged  by  the  mother,  to  whom  the  title  belonged, 
oy  inheritance :  it  was  held,  that  the  acceptance  of 
the  deed  was  sufficient  to  repel  the  parol  evidence 
that  J2.  entered  adversely  to  his  mother's  title,  or 


if  his  possession  had  been  adverse  to  that  time,  it 
ceased  to  be  so  on  accepting  the  deed,  and  he  wa« 
to  be  deemed  to  hold  uii^der  the  deed,  such  interest 
as  his  father  held,  that  is,  an  estate  for  life ;  and 
that  on  the  death  of  the  father  the  estate  reverted 
to  the  mother  or  her  heirs.    Jackson  v.  Sears,      435 

16.  Where  a  plaintiff,  in  an  action  of  ejectment,  com- 
menced in  1809,  showed  title  by  a  release  made  in 
1767,  in  partition,  to  eighteen  twentieths  of  the 
premises  in  cjuestion,  and  proved  by  witnesses  that 
all  the  lots  in  the  patent  so  divided,  with  which 
they  were  acquainted,  were  held  agreeably  to  that 
partition,  and  no  outstanding  title  in  the  two  re- 
maining patentees  appearing,  it  was  held  that  it 
might  legally  be  inferred  that  the  lessors  bad  a  per- 
fect title  to  the  whole.    Doe  v.  Campbell,  475 

17.  A  possession  of  a  lot  of  land  commenred  adversely 
25  years  ago,  by  a  clearing  of  4  or  5  acres,  without 
showing  on  what  part  such  clearing  was  made,  and 
a  regular  deduction  of  title,  or  privity  and  contin- 
uity of  possession  down  to  the  defendant,  is  not 
such  an  adverse  possession  as  will  bar  the  plaintiff, 

ib. 

SL£CTION. 

See  CHANCERT,  1. 

BMB1,£B1ENT8. 

See  LAITOLOBD  AND  TEITANT,  3. 

ESCAPE. 

1.  A  defendant  being  in  custody  on  a  ca.  sa.  the  attor- 
ney of  the  plaintiff  on  record,  without  any  satisfac- 
tion of  the  judgment,  or  consent  of  the  plaintiff, 
consented  and  desired  the  sheriff  to  permit  the  de- 
fendant to  go  at  large,  for  the  purpose  of  obtaining 
the  means  of  settling  the  execution,  and  the  sher- 
iff knowingly  suffered  the  defendant,  by  the  direc^ 
tion  of  the  attorney,  to  go  at  large.  In  an  action 
of  debt  against  the  sheriff,  for  an  escape,  it  was 
held,  that  the  plaintiff's  attorney,  from  his  general 
character,  had  no  authority  to  order  the  discharge 
of  the  defendant,  without  the  consent  of  the  plain- 
tiff, or  a  previous  satisfaction  of  the  debt,  and  that 
the  sheriff  was  liable  for  an  escape.  Kellogif  v. 
GUbert,  "^220 

S.  Where  a  sheriff,  after  he  had  arrested  a  defendant 
on  execution,  went  with  him  2  or  3  miles  out  of 
the  direct  road  to  gaol,  in  order  tnat  the  prisoner 
might  obtain  the  means  of  settling  the  execution  ; 
and  also  went  with  him  that  distance  to  the  pris- 
oner's house,  in  order  that  he  might  get  his  neces- 
sary apparel,  and  to  see  his  wife  before  be  went  to 
gaol,  it  was  held  not  to  be  an  escape,  it  being  no 
more  than  a  reasonable  indulgence,  from  laudable 
and  compassionate  motives.     fVool  v.  TVimer,    420 

See  GAOL  LIBERTIES. 

EATOPPEL. 
See  EJECTMENT,  6.  12. 


TVover  lies  for  wild  geese,  which  have  been  tamed, 
and  have  strayed  away,  but  without  regaining  their 
natural  liberty;  and  the  person  finding  the  geese 
has  no  right  to  pawn  them,  or  to  insist  upon  a  re 
ward  from  the  owner.  The  finder  is  entitled  only 
to  be  reimbursed  the  necessary  expense  he  has  ac- 


tually been  put  to  in  keeping  the  property.    Jlmo^ 
v.  Flyn, 


•2 


BTIDERl  K. 


V0L.X. 


62 


1.  Where  a  plaintiff  declares  oh  a  special  agreement, 
and  also  on  the  common  counts,  he  may  at  the  trial 
waive  the  special  agreement  and  proceed  on  the 
common  counts.     Linnin^dale  v.  Livingston,         36 

2.  And  where  the  evidence  is  sufficient  to  support  the 
general  count,  supposing  be  had  not  declared  on  a 
special  agreement,  the  plaintiff  is  entitled  to  recover 
on  such  general  count,  without  any  attempt  to  prove 
the  agreement,  ib. 

3.  It  seems,  that  the  defendant  may,  in  such  case,  give 
the  special  agreement  in  evidence,  in  order  to  lessen 
the  qv.antum  of  damages ;  but  if  offered  merely  to 
defeat  the  action,  by  showing  a  failure  of  perform- 
ance on  the  part  of  the  plaintiff,  it  is  immaterial,  and 
maybe  rejected,  ib. 

4.  Where  a  party  asks  a  witness  as  to  what  another 
person  confessed,  the  whole  of  the  confessit  n  o? 
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deeUuratloiK  m  stated  by  the  witness,  is  eTidence. 
Fumar  v.  Lewu,  38 

5.  In  an  aetion  brought  against  j9..  B,  and  C,  as  seeret 
partners,  it  wa«  held,  that  the  oeclarations  and  acts 
of  j9.,  though  evidence  to  show  that  be  considered 
himself  a  secret  partvcr  with  B,  and  C,  were  not 
admissible,  directly  to  implicate  or  charge  B.  as  a 
partner.     fVkitnejf  v.  Ferris^  66 

6.  A  patent  was  granted  to  David  /T,  without  any 
other  words  of  description  to  identify  the  patentee ; 
parol  evidence  was  held  admissible  to  show  that 
Daniel  if.,  and  not  Damd  JY.,  was  the  patentee  in- 
tended.   Jackson,  v.  Stoniey,  133 

7  Corporation,  boolcs  are  evidence  of  the  acts  and  pro- 
ceedings of  the  corporation,  but  it  must  be  made  to 
appear  that  they  are  the  books  of  the  corporation, 
Icept  as  such,  by  the  proper  officer^  or  some  other 
persons  authorized  to  make  entries,  m  his  necessary 
absence.    Highland  Turnpike  Company  v.  JPKean, 

8.  It  is  not  enough  to  prove  the  book  to  be  in  the  hand- 
writing of  a  person  stated  in  the  book  itself  to  be  the 
oecretary ;  but  not  otherwise  shown  to  be  the  proper 
officer,  ib, 

9.  In  an  action  of  assumpsit  against  Ji.  and  B,  as  part- 
ners, they  pleaded  that  the  promise,  if  any,  was 
made  by  A.  and  B.  Jointly  with  one  C,  and  not  by 
wf.  and  B.,  Sec.  It  was  held,  that  the  declarations 
of  ^.  and  B..  or  of  C,  were  not  adraistible  evidence 
in  support  ot  the  plea.    Sweeting  y.  T\tmeir,        216 

10.  Though  parties  and  privies  are  estopped  from  con- 
tradicting a  written  instrument  by  parol  proof,  the 
rule  does  not  apply  to  strangers  who  have  an  inte- 
rest in  knowing  the  real  truth  of  the  case.  Over- 
seers of  Berlin  v.  Overseers  qfJ^orwieh,  229 

11.  Parol  evidence  that  the  defendant  confessed  that 
he  was  svhpanasd^  is  not  sufliclent  evidence  of  the 
Ikct,  where  the  plaintiff  has  the  su-bpana  in  bis  pos- 
session, and  does  not  produce  it.  Hasbrouek  v.  Ba- 
ker, 248 

12.  Evidence  of  a  parol  disclaimer  to  a  title  to  real  pro- 
perty, otherwise  valid,  is  inadmissible.  Brant  v. 
livermore,  358 

13.  In  an  action  of  trespass  for  killing  a  dog,  the  plain- 
tiff proved  that  the  defendant  confessed  he  killed 
the  plaintiff's  dog,  who  assaulted  bim  in  the  high- 
way, (Sec.  It  was  held,  that  the  confession  must  be 
taken  altogether,  and  amounted  to  a  justification. 
Credit  V.  Brown,  365 

14.  Proof  that  a  trunk  of  papers  belonging  to  L.  In  the 
possession  of  his  widow  after  his  death,  was  de- 
stroyed by  fire  with  her  house,  was  held  sufficient 
evidence  of  loss  to  entitle  the  plaintiff  claiming  un- 
der L.  to  give  parol  evidence  of  the  existence  and 
contents  of  a  power  of  attorney  from  (?.  to  B,j  who 
had  executed  a  deed  by  virtue  of  the  power,  m  the 
name  of  O,  to  L.    Jackson  v.  JVVety,  374 

15.  And  the  testimony  of  B.,  that  he  executed  the  deed, 
and  that  he  was  authorized  by  a  power  of  attorney 
from  O.  to  execute  it,  was  held  sufficient  evidence 
of  the  existence  of  such  power,  ib, 

16.  Parol  declarations  and  confessions  of  a  person  in 
possession  of  land,  as  to  the  true  boundary  line  be- 
tween him  and  the  land  of  another,  are  admissible 
evidence :  and  where  the  land  of  both  parties  has 
been  held  and  occupied  for  41  years  up  to  such 
boundary  line,  it  will  not  be  disturbed.  Jackson  y 
M>CaU,  377 

17.  Where  M.  died  in  possession  of  land,  and  his  son 
and  heir  at  law  succeeded  to  the  possession,  and 
continued  in  the  undisturbed  possession  of  it  for 
above  18  years,  it  was  held,  that  a  purchase  of  the 
title  by  the  ancestor  might  be  presumed,  t^. 

18.  And  where  there  was  an  ord^r  of  the  council  of  the 
colony  of  Jfew-York,  in  1764,  for  the  survey  of  the 
lot,  as  allotted  to  J.  P..  and  a  survey  thereof  made, 
though  no  patent  coula  be  found  oq  record,  It  was 
held,  that  a  patent  to  J.  P.,  and  a  deed  fron^  I)im  to 
the  ancestor,  might  be  presumed  for  the  sake  of 
quieting  the  possession,  to. 

19.  Where  jS.  on  the  7th  of  December,  1805,  sold  to  J?. 
a  farm,  the  possession  of  which  was  to  be  delivered 
on  the  1st  ot  May,  1808,  free  from  all  encumbrances, 
&c.,  and  B.  gave  to  A.  his  several  promissory  notes 
for  the  consideration  money,  which  were  left  in  the 
hands  of  C.  until  A.  should  perform  his  written 
agreement  of  the  7th  of  December,  1805,  as  to  the 
delivery  of  the  farm,  &c.;  and  B.  took  possession 
of  the  farm  on  the  1st  of  May,  1808,  the  title  to 
which  bad  not  been  questioned,  and  all  the  notes 
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were  paid  by  B.  except  one  which  C.  delivered  %^ 
A,  In  a  suit  on  that  note  by  A.  a^nst  B,  it  wae 
held,  that  a  Jury  might  infer,  from  circuisstances,  a 
redelivery  of  the  note  by  the  defendant  t*>  the  plain- 
tiff, and  that  the  facts  in  the  case  wwe  sufficient 
evidence  of  a  performance  of  the  condition  on  wliich 
the  ncrte  was  left  in  the  hands  of  C,  or  that  the  de- 
fendant had  waived  the  condition,  or  dispensed 
with  its  performance.     OroU  V.  Qrote,  408 

5!0.  A  note,  payable  in  neat  stock,  and  not  being  with- 
in the  statute,  but  a  special  contract,  and  no  con- 
sideration being  stated  on  the  face  of  it,  cannot  be 
given  in  evidence  under  the  money  counts.  Soxtow 
V.  Johnson,  418 

21.  Where  a  deed,  dated  the  14th  Mav,  1767,  recited 
that  several  of  the  grantors  conveyed  by  F.  F.,theur 
attorney,  &c.  it  was  held,  in  1809,  that  after  so  great 
a  lapse  of  time,  and  an  acquiescence  in  the  title 
under  that  deed,  the  power  of  attorney  was  to  be 
deemed  valid,  without  being  produced,  or  proof  of 
its  execution.    Doe  v.  Campbell,  475 

22.  The  declarations  and  confessions  of  a  genered  demin 
ty  of  a  sheriff  made  to  the  attorney  of  the  plaintiff,  in 
answer  to  inquiries  relative  to  an  execution  deli- 
vered to  such  deputy  to  be  executed,  and  while  the 
execution  was  in  force,  are  admissible  evidence  to 
charge  the  sheriff.    MoU  v.  Kip,  478 

See  w-iTifSBs.    hitsband  aitd  wirs,  1,  2.    award,  2. 

POOa.    JUSTICS'S  COURT,  22*    ASSUMPSIT,  11.     MORT- 

OAGs,  6,  7,  8.    i.iB£i>,  2.    insuraucs,  16. 

XXECUTIOM. 

1.  Where  a  sheriff  arrested  a  person  on  a  ca.  sa.  while 
he  was  attending  court,  and  he  was  discharged  from 
the  arrest,  it  was  held,  that  the  service  of  the  ca.  so. 
being  irregular  and  void,  the  sheriff  was  not  entitled 
to  any  fees  on  such  service.     Wragg  v.  Stuart,     93 

S.  Where  goods  taken  on  an  execution  against  £.  by  a 
constable,  were  claimed  by  A,  as  his  property,  and 
the  constable  summoned  a  jury  of  inquiry  as  to  the 
claim  ;  it  was  held,  that  the  inquisition  was  no  jiu- 
tificativn,  in  an  action  of  trespass  brought  by  A. 
against  the  constable,  but  went  only  in  mitigation 
of  damages :  though  such  inquisition  may,  in  many 
cases,  justify  the  officer  for  making  a  return  of  nulla 
bona.     Townsend  v.  Phillips,  98 

3.  Where  land  is  sold  under  execution  at  a  sheriff's 
sale,  a  deed  executed  to  the  purchaser,  by  the  depwfy 
sheriff,  is  good.    Jackson  v.  Bush,  223 

4.  The  recital  of  the  execution  in  a  sheri^s  deed  is 
not  necessary,  and  a  mistake  or  variance  in  the  re- 
cital is  not  material,  and  does  not  affect  the  validity 
of  the  deed,  so  long  as  there  was  an  existing  and 
sufficient  authority  to  the  sheriff,  to  warrant  the 
sale.    Jackson  v.  Pratt,  381 

SXXCUTORS  ASTD  ADMIRISTRATOftS. 

See  justice's  court,  25 

XXECUTORT  DBVISS. 

See  DSvisE. 


A  factor  or  consignee  apprising  his  principal  of  the  sale 
of  goods  consigned  to  him,  may  wait  to  receive  his 
directions  as  to  the  mode  of  remitting  the  net  pro- 
ceeds, and  is  not  liable  to  an  action,  ontil  a  deftiult 
on  his  part  in  remitting  or  paying  the  proceeds  ac- 
cording to  the  orders  of  his  principal.  Forris  v. 
Paris,  385 

■    FALSE  IMPRISOIfMEITT. 

See  TRESPASS,  2. 

FENCE  VIEWERS. 

See  TRESPASS,  S. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  Where  a  certiorqri  is  issued  to  a  justice  of  the  peace, 
to  return  the  proceedings  in  case  of /orciMe  en^oii^ 
detainer,  and  the  justice  dies  before  any  retnm  is 
made,  this  court  will  hear  and  decide  the  case  on 
motion  and  affidavits.    MaUer  ofShotwell,  304 

9.  Proceedings  under  the  statute  of  forcible  entry  mnd 
detainer  may  be  quashed  in  this  court,  for  irregu- 
larity, and  restitution  awarded  to  the  aggrieved 
party,  on  motion  and  affidavits,  i&. 

3.  Where  a  Justice  upon  his  own  view,  without  any 


INDEX. 


Inquiaition  by  a  juiy,  ordered  or  permitted  a  restitu- 
tion of  possession,  it  was  held  to  be  irregular,      id. 

4  Where  the  justice  acts  on  his  own  view,  he  can  only 
punish  the  party  guilty  of  the  force,  by  fine  and  im- 
prisonment; the  justice  cannot  meddle  with  the 
possession  without  tlie  intervention  of  a  jury,      ib. 

5  Where  the  proceedings  of  the  justice  are  quashed 
for  irregularity,  it  is  ofcourse  to  order  rerestitut  on, 

ib, 

PIUUO  AlfO  rRAUDULBMT  COM VXTAIf CSS. 

I.  Where  ^.  agreed  with  B.  to  remove  his  fence,  so  as 
to  open  a  certain  road  to  its  original  width,  and  B, 
promised  to  pay  to  j9.  therefor  10  dollars  and  50 
cents,  and  an  action  was  brought  by  ^.  to  recover 
the  money,  before  a  justice,  it  was  held,  that  this 
agreement  did  not  concern  the  title  to  land,  nor  was 
it  within  the  statute  of  frauds ;  and  that  the  plain- 
tiff was  entitled  to  recover.     Storrv  v.  Snyder,     109 

*!.  A  purchaser  for  a  valuable  consideration,  without 
notice,  has  a  |ood  title,  though  he  purchases  of  one 
who  had  obtained  a  conveyance  by  fraud.  Jackson 
v.  Henry ,  185 

J.  Where  Ji.  b«^ng  bound  to  indemnify  B.  in  a  certain 
suit  in  which  he  was  attested,  requested  C.  to  be- 
come special  bail  for  B.y  and  promised  to  indemnify 
him  ;  it  was  held  to  be  an  original  undertaking  by 
JS.f  and  that  C.  was  entitled  to  recover  against  him 
the  expenses  he  had  been  put  to  in  endeavoring  to 
obtain  a  surrender  of  A.    Harrison  v.  SatDtel,      342 

4.  To  bring  a  promise,  or  agreement,  within  the  11th 
section  of  the  statute  of  frauds,  (^sesa.  10.  c.  44,) 
there  must  be  an  express  and  specific  agreement  not 
to  be  performed  within  the  space  of  one  vear.  If 
the  thing  promised  maybe  performed  within  a  year, 
it  is  not  within  the  statute.    Moore  v.  Fox,         244 

5.  Ji.  promised  to  pay  B.  two  dollars  a  year  for  his  ser- 
vices as  a  minister  in  a  cer^Ain  church,  and  having 
paid  for  several  years,  half  yearly,  it  was  held  to  be 
a  valid  promise,  for  the  jury  might  infer  that  it  was 
a  promise  to  pay  haJf  yearly,  ih. 

6.  The  15th  section  of  the  statute  of  frauds  {sess.  10.  c. 
44,)  applies  as  well  to  executory,  as  to  other  con- 
tracts.   Bennet  v.  Hull,  364 

7.  And  where  an  action  was  brought  for  not  deliver- 
ing 2'30  bushels  of  apples,  pursuant  to  a  promise, 
of  which  there  was  no  note  or  memorandum  in 
writing,  nor  earnest  nor  delivery,  the  value  of  the 
apples  being  above  25  dollars,  it  was  held  that  the 
action  ivtiB  not  maintainable,  ih. 

^  fV.  pold  a  farm  to  P.  and  in  part  of  the  considera- 
tion money,  P.  gave  his  bond,  binding  himself  to 
pay  certain  debts  and  judgments  against  fV.,  and 
also  a  debt  due  from  W.  to  6.  and  S.  attorneys  for 
costs ;  and  P.  wrote  to  O,  and  S.  that  by  arrange- 
ment with  fV.  he.  P.,  was  to  be  accountable  to  O. 
and  S.  for  the  debt  due  from  W.  In  an  action  of 
assampxit  by  O.  and  S.  against  P.,  it  was  held  that 
the  assumption  of  P.  was  valid,  and  not  within  the 
statute  of  frauds,  being  founded  on  a  distinct  con- 
sideration ;  but  that  the  promise  being  to  O.  and 
5.  jointly,  did  not  apply  to  debts  due  from  W,  to 
either  of  them  individually.     Gold  v.  Phillips.    412 

%.  W^here  a  subsequent  purchaser  whose  dee{i  is  reg- 
istered, has  notice,  at  the  time  of  his  purchase,  of 
a  prior  nnregisterea  deed,  the  prior  deed  will  have 
the  preference ;  the  second  purchase,  with  actual 
notice  of  the  prior  deed,  beinc  deemed  fraudulent : 
and  the  question  of  ntOiee  and  Jraud  is  cognisable 
in  a  court  of  law,  as  well  as  in  a  court  of  equity. 
Jackson  v.  Burgott,  457 

G 

GAOL  LIBBRTIB9. 

I.  By  the  act  relative  to  gaols  (5M9.24.  c.  91)  passed 
30th  March,  1801,  the  liberties  are  merely  an  exten- 
sion of  the  walls  of  the  prison ;  and  if  a  prisoner, 
who  has  given  to  the  sheriff  a  bond  for  the  liberties, 
volantarily  goes  beyond  the  limits,  his  bond  is  for- 
feited, and  the  sheriff  may  retake  him  on  fresh  pur- 
suit, and  recommit  him  to  close  custody,  or  bring 
an  action  on  the  bond.    Jansen  v.  Hilton,  in  error, 

B.  And  where  such  prisoner  goes  beyond  the  liberties, 
without  the  privity  or  consent  of  the  sheriff,  and 
an  action  is  brought  against  the  sheriff  for  an  es- 
cape, he  may  plead  a  recaption  on  fresh  pursuit,  or 
voluntaiy  return  bef<Hre  suit  brought,  in  bar  of  the 


action,  in  the  same  manner  as  if  there  bad  been  no 
liberties  established,  and  the  escape  liad  been  from 
the  walls  of  the  prison  ;  the  duty  of  the  sheriff  as 
to  escapes,  and  his  defence  of  recaption  and  volun- 
tary return  before  suit  brouglit,  remaining  the  same 
as  before  the  statute  relative  to  gaol  liberties ',  and 
before  the  act  of  the  5th  .OprU,  18K).  {Sess,  35.  c. 
187.)    Jansen  v.  Hilton,  in  error,  549 

3.  The  statutes  relative  to  gaol  liberties  have  not  alter- 
ed the  common  law  as  to  the  liability  of  sheriffs 
for  escapes,  nor  taken  away  the  common  law  right 
as  to  a  fresh  pursuit  and  recaption  ;  and  if  a  pris- 
oner goes  beyond  the  liberties,  without  the  privity 
or  assent  of  the  sheriff,  to  an  action  against  him  for 
an  escape,  he  may  plead  recaption,  or  voluntary  re- 
turn before  suit  brought,  as  he  might  do  in  an  ac- 
tion for  a  negligent  escape,  at  common  law  ;  and 
this  was  the  true  construction  of  those  statutes  be- 
fore the  passing  of  the  act  of  the  5th  of  April,  1810. 
(SeM.  33.  c.  187.)    Barrti  V.  Mandell^  in  error,     563 

4*  The  bonds  given  to  sheriffs  for  the  liberties,  are  for 
his  indemnity  anly ;  and  neither  the  sheriff  nor  his 
assignee  (in  case  of  an  assignment  by  virtue  of  the 
act  of  the  28th  of  Mart^  1809,  sess.  32.  c.  148}  can 
recover  on  such  bond,  without  showing  he  is  injur- 
ed or  damnified :  and  to  an  action  on  such  bond  by 
the  sheriff  or  his  assignee,  it  is  a  good  plea  in  bar, 
that  the  prisoner  voluntarily  returned  before  suit 
brought,  ib. 

5.  But  even  if  this  construction  of  the  act  of  the  28th 
of  March,  1809,  is  not  well  founded,  yet  the  act  of 
the  5th  of  J3pnl.  1810,  is  so  far  a  virtual  repeal  of 
the  provisions  or  former  acts ;  for  the  recaption  on 
fresh  pursuit,  or  voluntary  return  before  action 
brought,  being  a  good  defence  to  the  sheriff,  in  an 
action  against  him  for  tlie  escape,  it  is  equally  a 
good  defence  to  the  prisoner  and  his  bail,  in  a  suit 
against  them  by  the  sheriff  or  his  assignee,  on  the 
bond,  ibm 

GENERAL  RULE,  See  128. 


1.  Delivery  of  possession  is  essential  to  constitute  a 
valid  gift.     Orandiac  v.  Arden,  293 

2.  Where  a  father  bought  a  ticket  in  a  lottery,  which 
he  declared  he  gave  to  his  infant  daughter  E.,  and 
wrote  her  name  upon  it,  and  after  the  ticket  had 
drawn  a  prize  he  declared  that  he  had  given  the 
ticket  to  his  child  E.,  and  that  the  prize-money  was 
her*s ;  this  was  held  suflicient  for  a  jury  to  infer  all 
the  formality  requisite  to  a  valid  gift,  and  that  the 
title  in  the  money  was  complete  and  vested  in  E., 

ib 


1.  A  guardian  can  do  no  act  to  the  injury  of  his  ward. 
Jackson  v.  Sears,  435 

2.  An  attornment  by  the  husband  of  a  guardian  in  ««• 
cage  is  void  as  against  her  children,  ib. 


H 


HABEAS    COEPUI. 

A  habeas  corpus,  allowed  by  a  commissioner  appointed 
by  the  act,  {sess,  33.  c.  144,)  was  issued,  directed  to 
/.  C.J  commander  of  the  navy  of  the  United  States, 
on  Lake  Ontario,  and  to  M.  L.,  commanding  the 
troops  of  the  United  States,  at  Sackett*s  Harbor,  and 
to  each  and  every  subordinate  officer  under  the  said 
commanders,  or  either  of  them,  commanding  them 
to  bring  the  body  of  Samuel  Sta<^,  jun.  &c.  imme- 
diately, &c.  together  with  the  cause,  &c.  The  fol- 
lowing return  was  endorsed  on  the  writ  j  **  I,  Mor- 
gan  Lewis,  general  of  division  in  the  army  of  the 
United  Stales,  do  return  to  the  within  writ,  that  the 
within  named  Samuel  Stacy,  jun.  is  not  in  my  cus- 
tody.»»  This  was  held  to  be  an  evasive  and  insuffi- 
cient return  :  and  tliat  the  officer,  to  excuse  himself 
for  not  producing  the  body  of  the  prisoner,  ought 
to  have  returned  that  he  was  not  in  his  custody, 
possession,  or  power  ;  and  it  appearing  from  affida- 
vits, that  the  party  was.  in  fact,  in  the  custody  of  a 
suhordinate  officer,  acting  under  the  command  of 
general  M.  Lewis,  and  that  the  return  was  inten- 
tionally eluded  and  disregarded,  the  court  ordered 
an  attachment  immediately  against  General  Lewis 
for  a  contempt.    Matter  cf  Stacy,  328 
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MAEDIRBXHGH   PATSNT. 


The  **  Sandberfk  or  kills,"  mentioned  as  tbe  place  of 
•*  hsgkmimg"  in  the  Hmrdenbergh  patent  of  the  SOth 
of  •'qprti,  1706  ',  and  aa  "  at  the  -morthsaat  comer  of 
the  patent  to  EJbeneur  WUsou,  and  others,"  ia  at  the 

elace  called  the  HuMUiLg-houa*,  or  Yaahnkouat,  which 
I  a  definite  and  notorious  monument;  and  tbe 
boundary  line  of  the  patent,  aa  it  returns  from  tbe 
north,  along  the  boanda  of  tbe  patented  lands,  cross- 
es the  aktuoangmmk  mountain  till  it  meets  toe  line 
of  Emuui*  patent,  the  wut  boundary  of  which  is 
the  foot  of  that  mountain  on  the  east  side  of  it. 
Part  of  lot  No.  5,  allotted  to  G.  Be^emim,  in  the  par- 
tition of  the  patent  to  MiUer  and  KiUman,  of  the 
24th  of  October,  1771,  is  within  the  Herdeubergk  pa- 
tenU    JttcftMn  V.  France,  428 


INDICTMJENT. 

1.  Where  two  persons,  jointly  indicted  for  an  assault 
and  battery,  pleaded  separately,  and  one  of  them 
being  tried  first,  it  was  held^  that. tbe  other  defend- 
ant was  not  a  competent  witness  for  him.  Pemde 
V.  BiU,  95 

2.  Where  A.  was  indicted  for  aiding  and  assisting  tc 
escape  from  gaol  one  P.  M.,  committed  "  on  suspi- 
cion of  having  been  accessary  to  the  breaking  the 
house  of  S.,  with  intent  to  commit  a  felony  j"  il 
was  held,  that  the  defendant  was  not  indictable 
under  tbe  statute,  («e««.24.  c.  58.  s.*12, 13,)  because 
P.  M,,  the  prisoner,  was  not  committed  under  any 
distinct  and  certain  charge  of  felinuf.  People  v. 
fVaehbum,  160 

See  wiTifsu,  3. 


1.  BatUnkUl,  in  the  county  of  fVaehington,  though  not 
enumerated  in  tbe  statute  declaring  certain  riverh 
and  streams  public  highways ;  («e««.  34.  c.  186.  s. 
34 ;)  yet,  havmg  been  used  as  such  by  tbe  public, 
for  the  purpose  of  rafting  down  boards  and  timber, 
for  more  than  25  years,  tbe  usage  lias  created  a  pub- 
lic right,  and  an  action  will,  therefore,  lie  by  tbe 
owner  of  a  mill-dam  for  so  obstructing  the  naviga- 
tion as  to  injure  the  raft  of  tbe  plaintiff  in  passing 
over.     Skaw  v.  Crawford,  236 

2.  Though  the  owner  of  the  soil  on  a  public  river  has 
a  right  to  erect  a  mill  on  bis  land,  he  must  so  con- 
struct his  dam,  and  use  the  water,  as  not  to  injure 
his  neighbor  below  in  the  enjoyment  of  tbe  said 
water,  according  to  its  natural  course ;  and  if  he  so 
diverts  the  water  as  to  injure  the  mill  of  another 
below,  he  is  liable,  in  damages,  to  the  amount  of  the 
injury  sustained.     Sackrider  v.  Beers,  241 

3.  A  private  action  will  not  lie  against  an  overseer  of 
the  highways,  for  adjudging  a  person  in  default  in 
not  working  as  required,  and  complaining  toa  mag- 
istrate, and  causing  a  warrant  of  distress  to  be  is- 
sued under  tbe  11th  section  of  the  act  to  regulate 
highways.  {Sess.  21.  c.  180.)  Freeman  v.  Com- 
voaU,  470 

4.  It  seems  that  this  proceeding  may  be  reviewed  by 
this  court  on  certiorari,  and  set  aside  if  not  weU 
founded,  ii» 

See  MILITIA. 

HDSKAMO    AND    WIFE. 

1 .  Husband  and  wife,  by  articles  of  agreement,  cove- 
nanted to  live  separate,  and  C.  executed  the  agree- 
ment as  trustee  and  surety  for  the  wife,  and  cove- 
nanted to  pay  to  the  husband  a  certain  sum  of 
money,  on  his  delivering  to  the  wife,  for  her  separ- 
ate use,  a  coachee  and  horses.  &c.  In  an  action  of 
covenant  brought  by  the  husband  against  C.  to  re- 
cover the  money,  it  was  held,  that  evidence  of  the 
declarations  and  confessions  of  the  wife,  as  to  the 
delivery  of  the  coachee  and  horses,  was  admissi- 
ble.   FenTier  v.  Lewis,  38 

5.  It  seems  that  where  a  husband  permits  his  wife  to 
act  in  any  particular  business,  he  is  bound  by  her 
acts  and  admissions,  which  may  be  given  in  evi- 
dence against  him,  ib, 

3.  A  bond  was  given  to  A.  and  his  wife,  conditioned 
for  their  maintenance,  during  their  joint  and  sever- 
al lives.  It  was  held  to  be  a  valid  bond,  and  that 
a  suit  might  be  brought  on  it  by  the  husband  and 
w ife  jointly.   Executors  of  Schoonmaker  v.  Elmendorf, 

49 

4.  After  Judgment  on  such  a  bond  in  favor  of  the  hus- 
band and  wife,  the  husband  died,  and  afterwards 
the  wife  died  ;  and  it  was  held,  that  the  executors 
of  the  wife  might  bring  a  scire  facias  on  the  judg- 
ment, jfr. 

5.  Where  the  husband  has  been  sentenced,  to  the  state 
prison  for  life,  and  his  wife  afterwards  marries,  his 
subsequent  pardon  will  not  affect  or  annul  the  pre- 
vious marriage  of  his  wife.  In  thematter  qf  Demivir, 

($.  A  husband  is  answerable  for  a  forfeiture  under  a 
penal  statute  incurred  by  his  wife.  Hashrouek  v, 
Weaver^  247 

See  oxohdaqa  coMMi«sioirBBS. 
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1.  A  negotiable  note,  given  by  an  infunt,eyen  for  ne- 
cessaries, is  void.  Swasef  v.  Administrator  qf  Vqm- 
derkeyden,  33 

3.  A  manumission  of  a  slave  by  an  infant,  though  done 
with  the  approbation  and  consent  of  his  guardian, 
is  voidable  -,  but  the  manumission,  though  defeasi-  , 
ble,  being,  in  the  mean  time,  valid,  the  slave  so 
manumitted  is  a  competent  witness.  The  power  of 
the  infant  to  revoke  the  gift  on  coming  of  age,  is  an 
objection  to  the  credit  of  the  witness  only.  Execu- 
tors of  Rogers  v.  Berry,  132 

3.  An  infant,  under  18  years  of  age,  is  not  liable  to  be 
enrolled  in  the  militia ;  and  if  with  the  consent  of 
his  father  he  agrees  to  go  as  a  substitute  for  another 
into  actual  service,  for  a  certain  sum  of  money, 
which  is  paid,  such  a  contract  is  not  binding  on  the 
infant ;  and  if  he  afterwards  deserts  the  service,  he 
cannot  be  compelled  tc  return,  and  an  action  of 
trespass  and  false  imprisonment^  will  lie  against  a 
person  who  apprehends  and  detains  him  as  a  desert 
er.    Grace  Y.  fVUber,  453 

insOLTENT  DEBTOR. 

1.  Under  an  assignment  of  a  bankrupt  or  insolvent's 
estate,  no  other  estate  vests  in  the  assignee  than 
that  of  which  the  bankrupt  or  insolvent  had  the  legal 
and  equal  title.    Kip  v.  Bank  fff  J^em-York,  63 

2.  Where  two  joint  trustees  sold  the  property  held  in 
trust,  and  one  of  them  deposited  the  money  in  tue 
bank,  in  his  own  name,  where  it  remained;  and 
being  insolvent,  afterwards  assigned  all  his  estate, 
under  the  act ;  it  was  held,  that  his  general  creditors 
were  not  entitled,  under  the  assignment,  to  the 
money  so  deposited,  ih, 

3.  Where  an  insolvent,  under  the  act  of  the  3d  of  AprHL, 
1811,  {jaess.  24.  c.  123.  s.  25,)  presented  his  peution 
to  tfae^rst  jw^eof  the  county,  who  appointed  a  day 
for  the  creditors  to  appear  and  show  cause,  &c.;  and 
before  the  day  a  commissioner  was  appointed  for  the 
county,  and  the  insolvent  on  the  day  presented  his 
petition  J  &c.  to  the  commissioner,  yvYkii  completed  the 
proceedings  so  begun  before  the  first  judg^,  and 
granted  a  discharge  to  the  insolvent ;  it  was  held, 
that  the  discharge  was  void,  for  want  of  jurisdiction 
in  the  commissioner,  the  act  having  made  no  pro- 
vision in  such  a  case,  and  he  having  no  authority, 
unless  the  proceedings  were  commenced  <fe  wrco. 
JHuztyy.  Whitney,  226 

4.  A  discharge  under  the  insolvent  act  of  AprU,  1811, 
is  no  bar  to  an  action  of  trover,    Kennedy  v.  "' 


5.  Nor  is  a  discharge,  under  the  insolvent  act,  a  good 
plea  in  bar  to  an  action  against  a  factor,  or  trustee^ 
for  goods  delivered  to  him  to  be  sold  for  account «' ' 
the  owner  or  consignor,  ii. 

6.  The  act  of  congress,  for  the  relitfqf  insolvent  deotors, 
in  the  district  of  Colun^ia,  {cong.  7.  sees.  1.  c.  184,) 
passed  Marck  3,  1803,  is  a  private  act,  of  which  the 
courts  of  the  several  states  are  not  bound  to  take 
notice,  unless  set  forth  by  pleading,  or  so  much  of 
it,  at  least,  as  to  enable  the  court  to  decide  whether 
the  discharge  19  warranted  by  the  provisions  of  tbe 
act.     Wrigkt  v.  PatUn,  300 

7.  That  act  is  only  a  bar  to  a  future  remedy  against  the 
person ;  and  the  creditor  may  still  prosecute  his  de- 
mand to  judgment,  in  order  to  charge  the  after  ac- 
quired property  of  the  owner,  ib 

8.  Where  a  debtor,  prior  to  tbe  passing  of  the  insolvent 
act  of  the  3d  of  April,  1811,  had  fraudulently  dis- 
posed of,  and  conveyed  away  his  property ;  this  was 
field  not  to  be  a  fraud  against  that  statute,  so  as  tc 
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Invalidate  his  discharge  under  it;  there  l)eing  no 
evidence  of  his  tiaving  conveyed  away  his  estate  in 
expectation  of  that  act  t)eing  passed^  and  -with  intent 
to  avail  himself  of  it ;  and  whether,  if  that  fact  had 
been  shownj-it  would  have  affected  his  discharge  ? 
Qmare,    Daois  v.  Regnotds,  443 

9  The  provision  in  the  insolvent  act,  that  the  charges 
Iff  proeeeding  under  that,  are  first  to  be  paid  by  the 
assignees,  extends  only  to  those  services  made  ne> 
cessary  by  the  act,  and  which  accrue  to  third  per- 
sons, who  are  bound  to  perform  the  services,  as  the 
state  printer  or  commissioner.  A  person  who  ad- 
vances money  for  the  insolvent,  at  his  request,  to 
pay  the  fees  of  the  printer  and  eommisslouer,  is  not 
entitled  to  this  peculiar  preference ;  but  must  come 
in  for  the  money  lent  as  a  general  creditor.  Dayton 
V.  AieAa<»,  469 

See  TausT.    ejscthbut,  S.    rLSAOiiro,  SS5. 

INSURARCB' 

1.  Where  a  vessel,  insured  from  J^ew-York  to  Bordeaux, 
after  being  out  about  30  days,  was  vtithoui  firewood , 
and  oil  or  candles,  so  that  lor  want  of  the  necessary 
light  she  was  obliged  to  slacken  sail,  at  night,  and 
was  retarded  in  her  voyage ;  it  was  held,  that  she 
was  not  seaworthy,  though  it  appeared  that  she  was 
supplied  with  4  gallons  of  oil  when  she  left  JVew- 
York.    Fontaine  v.  P/urittx  Ins.  Company,  58 

2*  A  master,  who  was  also  part  owner  of  a  sJiip,  made 
a  compromise  with  the  captors,  bona  fide,  and  for  the 
best  interest  of  all  concerned,  by  which  the  captors 
-  agreed  to  pay  him  a  certain  sum  for  the  vessel  and 
cargo,  on  his  relinquishing  all  further  claim-  In  an 
action  by  the  'master,  on  a  policy  of  insurance  on 
bis  interest,  as  j^art  owner  in  the  vessel,  it  was  held, 
that  the  compromise  being  prudently  and  honestly 
made,  while  he  acted,  ex  necessitate,  in  his  character 
as  master,  for  the  benefi-t  of  all  concerned^  it  affected 
his  interest  in  no  other  manner  than  it  did  the  inte- 
test  of  the  other  owners,  and  that  his  rights,  as  own- 
er, under  the  policy  of  insurance,  were  the  same, 
and  stood  on  the  same  ground,  as  those  of  the  other 
owners ;  and.  that  he  was,  therefore,  entitled  to  re- 
cover for  a  total  loss      Woddell  v.  Col.  Ins.  Co.,    61 

il.  Croods  were  insured  from  JSTew-York  to  Tonningen, 
and  the  insurance  was  expressed  to  be  on  "  cofifbe, 
valued  at  35  cents  per  pound,"  and  there  was  the 
usual  clause  as  to  prior  insurance.  A  prior  open 
policy  of  insurance  had  been  effected  in  London,  on 
the  cargo  of  the  same  ship,  generally,  consisting  of 
coffee,  pepper,  sugar  and  wood*  The  vessel  was 
wrecked  on  the  coast  of  Holland,  and  totally  lost, 
with  her  cargo,  a  small  part  only  being  saved.  In 
an  action  on  the  second  policy,  it  was  held,  that  that 
part  of  the  cargo,  being  pepper,  &c.  not  insured  by 
*  the  secoad  policy,  estimated  at  the  first  cost,  with- 
out deducting  the  drawback,  was  to  be  deducted 
from  the  sura  insured  on  the  first  policy,  including 
the  premium  ;  and  the  residue  was  to  be  applied  to 
the  coffee,  at  its  prime  cost  and  charges,  including  the 
drawback  ;  and  the  coffee  remaining  uncovered  by 
the  first  policy,  estimated  at  35  cents  per  pound,  and 
adding  tbe  difference  between  the  first  cost  and  the 
valuation,  on  tbe  quantity  covered  by  the  first  poli- 
cy, together  with  tbe  premium  of  insurance,  on  the 
second  policy,  constituted  tbe  amount  of  tnt0ire»t,  to 
be  covered  by  tbe  second  policy.  Mmtwrn  v.  Col. 
Ins.  Co*,  75 

4.  In  calculating  the  amount  of  loss  on  the  cargo,  on 
an  open  policy  of  insurance,  the  goods  are  to  be  es- 
timated at  prime  cost  and  charges,  without  deduct- 
ing the  drawback,  t'A. 

&.  One  quMTter  of  the  ship  Radius,  valued  at  the  sum 
insured,  5,500  dollais,  and  her  cargo,  were  insured 
from  J^evo-York  to  St.  Sebastians i  tbe  insured  were 
not  to  abandon,  if  captured  or  detained,  until  six 
months  after  notice  given  of  tbe  capture,  &c.  Being 
ofiT  St.  Antonio,  about  3  leagues  distant,  they  took  a 
pilot  for  St.  Sebastians,  but  being  informed  that  a 
vessel  which  had  been  and  was  then  following  them 
was  a  British  cruiser,  which  had  taken  several 
American  vessels  bound  to  St.  Sebastiane,  and  tbe 
Wind  being  light  and  unfavorable,  tbe  master,  with 
the  advice  of  the  pilot,  put  into  St.  Antonio,  for  fear 
of  capture  and  detention,  with  in(!i»nt  to  proceed, 
with  the  first  fair  wind,  to  St.  Sebastians.  On  ar- 
riving at  St.  Antonio,  tbe  Radius  and  her  cargo  were 
■eized  by  the  officers  of  the  government  there,  acting 
under  the  orders  of  the  French  emperor ;  on  the  13th 


January,  181C,  the  ship's  register,  roll  of  her  crew* 
and  other  paiers,  were  taken  from  the  master,  aua 
never  returned;  the  cargo  was  taken  out  and  sent 
lo  Bofomne,  and  the  vessel  detained  until  the  8th 
July,  1810,  when  8t»  Antonio  having  been  taken  by 
the  English  and  Spaniards,  the  Radius  was  taken  by 
an  English  frigate  and  carried  to  Carunna,  and  there 
detained  by  the  English  and  l^aniards,  until  30th 
October^  1810,  when  she  was  given  up,  on  payment 
of  salvage,  and  permitted  to  return  to  J^^ew-lork  in 
ballast,  but  not  to  proceed  to  St.  Sebastians;  and  tiie 
master,  to  pay  the  salvage,  and  necessary  expenses, 
borrowed  money  on  bottomry,  and  the  ship  arrived 
at  JVeio-yorfc  tbe  Hth  JSTovember,  1610.  On  the  1st 
May,  the  insured  gave  notice  of  the  capture  to  the 
insurers,  and  on  the  1st  J^ovember,  1810,  gave  notice 
of  abandonment,  and  on  the  7th  .S'avember,  gave 
proofs  of  interest  and  loss,  and  demanded  payment 
for  a  total  loss.  It  was  held,  that  the  going  into  St. 
Antonio  was  justifiable,  and  not  a  deviation ;  and  that 
the  insured  were  entitled  to  recover  for  a  total  loss 
for  the  whole  sum  insured  ;  the  ship  not  having  been 
so  recovered  as  to  be  in  a  le^al  capacity  to  prosecute 
her  voyage,  and  tbe  valuation  being  applicable  to 
tbe  interest  insured,  and  not  to  the  whole  ship. 
Pest  V.  Phanix  Ins.  Co..  79 

6.  A  vessel  was  insured  trom  J^rw-York  "  to  the  port 
of  Sisal,  in  the  province  of  Yucatan,  with  liberty  to 
proceed  to  one  other  port  in  that  province,  not  to  the 
southward  of  Laguna  de  Terminos,  nor  to  the  eastward 
of  Cape  Catoehe,  and  back  to  J^ew-York."  After 
|oing  to  Sisal,  the  vessel  proceeded  to  SUam,  to  take  ■ 
in  a  cargo  of  mahogany,  and  anchored  about  6  miles 
from  the  shore,  in  the  open  sea,  there  being  no  har- 
bor, and  was  driven  on  shore  in  a  gale  of  wind. 
^sal,  Silam,  and  other  places  on  that  coast,  though 
called  ports,  are  merely  open  roads,  there  being  no 
harbors  there;  and  vessels  lie  at  anchor  several 
miles  from  the  shore,  and  land  and  take  in  their 
cargoes  by  the  aid  of  boats ;  and  tbe  custom-house 
is  at  Merida,  an  inland  town,  a  custom-bouse  oflirer 
only  being  stationed  at  the  places  on  the  shore. 
It  was  held,  that  the  word  port  used  in  the  policy, 
must  be  taken  in  reference  to  the  subject  matter ; 

^  and  though  generally  meaning  a  harbor,  yet,  when 
applied  to  Sisal,  and  the  other  trading  places  on  the 
coast  of  Yucatan,  it  meant  only  a  road  or  anchorage 
place,  for  the  purpose  of  unloading  and  loading  car- 
goes. And  that  the  insured  was  not  l)ound  to  in- 
form tbe  insurers  of  these  ihcts,  as  they  must  be 
presumed  to  know  the  nature  and  situation  of  the 
places  to  which  the  contract  of  insurance  relates ; 
the  topography  of  tbe  places  mentioned  in  the  policy 
being  matter  of  general  knowledge,  with  which 
every  underwriter  takes  upon  himself  to  be  ac- 
quainted.   De  Longuemere  v.  JV*.  Y.  Firemen  Ins.  Ce^ 

7.  Insurance  on  a  vessel  **  at  and  from  tbe  last  pert  of 
lading  in  tbe  province  of  Yucatan,  to  JVew-Fw*.** 
The  vessel  while  taking  in  her  cargo  at  Augostura, 
in  the  province  of  Yucatan,  which  is  an  open  road, 
was  driven  on  shore,  by  a  storm,  and  lost.  It  was 
held,  that  the  term  port  must  be  understood  in  lefer- 
ence  to  the  voyage  described  in  tbe  policy;  and 
there  being  no  regular  ports  or  harbors  in  tbe  pro- 
vince of  l^icatan,  that  Augostura  and  such  places 
are  there  called  ports ;  and  in  reference  to  the  con- 
tract, are  to  be  considered  as  so  understood  by  the 
parties,  and  the  insured  were,  therefore,  entitled  to 
recover  for  a  total  loss.  De  Longuemere  v.  Firemen 
Ins.  Co.,  136 

8.  Insurance  on  Jreight  "valued  at  tbe  sum  insured, 
carried  or  not  carried."  A  part  only  of  the  cargo 
was  on  board  when  the  vessel  was  driven  on  shore 
and  lost  in  a  gale  of  wind.  It  was  held,  that  the 
insured  was  entitled  to  recover  for  a  total  loss.  De 
Longuemere  v.  Phmnix  Ins,  Co.,  137 

9.  A  detention  of  a  vessel  under  the  embargo  of  tbe 
United  States,  is  a  justifiable  cause  of  abandonment. 
Ogden  V.  Firemen  Ins.  Co.,  178 

10.  After  an  abandonment  for  a  total  loss,  if  a  sale  of 
the  subject  insured  becomes  necessary  or  expedient, 
the  insured  cannot  purchase  it  on  his  own  account, 
without  a  waiver  of  the  abandonment,  though  he 
has  given  notice  to  the  insurer  of  the  time  and  place 
of  sale.     Ogden  v.  Firemen  Ins.  Co.,  178 

11.  Policy  of  insurance  on  Jreight  valued  at  9,000  dol- 
lars. The  whole  of  the  cargo  was  ready  to  be  ship- 
ped, and  a  part  actually  was  shipped  on  board, 
wlien  the  storm  arose  by  which  the  ship  was  lost. 
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It  was  held  ttM  Inffured  wen  entitled  torecorer  for 
a  total  toss,  according  to  the  valuation.  De  Longue- 
mere  ▼.  Firemen  Ins.  Co,,  901 

19.  Policy  of  inrarance  on  a  e^go,  to  wit,  ngmr,  maeo 
and  logwood,  the  quantity  of  each  being  apecifled, 
and  leparately  valued.  More  than  a  moiety  of  the 
ongtcr  having  become  damaged  by  the  perils  of  the 
■ea.  the  insured  abandoned  the  whole  of  the  of^ar, 
and  claimed  pnyinent  for  a  totaT  loss  of  the  same. 
It  was  held  that  if  different  sorto  of  goods  are  spe- 
cified, and  separately  valued  in  the  same  policy, 
the  Insured  may  abandon  any  one  sort  or  article 
in  ea«e  of  loss,  and  retain  tlie  rest,  in  the  same 
manner  ns  if  the  different  articles  were  insured 
by  diflbrent  policies.    Deiderieko  v.  Com.  Ins.  Co., 

234 

13.  In  a  policy  of  insurance  on  goods  from  Marseilles 
to  Jfew-York,  after  the  printed  words,  "  the  said 
goods  or  tnercbandlses  are  valued  at,"  the  follow- 
ing  words  were  written,  "  eighteen  francs,  valued 
at  4  dollnrs  and  44  cents."  It  was  held  to  be  an 
open  policy,  and  that  the  premium  was  to  be  added 
to  the  prime  cost  of  the  goods,  in  estimating  the 
amount  of  loss.     O^den  v.  Col.  Ins,  Co.,  273 

14.  Where  a  policy  of  insurance  contained  a  clause 
warranting  not  to  abandon  in  case  of  capture  or  de- 
tention, until  six  months  after  notice  thereof  to  the 
itisnrers  ;  and  the  vessel  was  condemned  in  less 
than  a  month  after  her  capture,  it  was  held  that 
tiie  insured  had  a  right  to  abandon  immediately  af- 
ter condemnation  ;  the  warranty  being  confined  to 
the  cases  of  capture  or  detention  only,  ib. 

15.  A  policy  of  insurance  on  goods  from  Philadelphia 
to  St.  Sebastians  contained  the  following  clause  : 
"  warranted  not  to  abandon  if  detained  or  captur- 
ed, if  the  property  is  released  in  six  numths  after 
notice  to  insurers,  no  risk  in  port  taken  but  sea  risk.** 
Ttie  vessel,  when  about  two  leagues  from  land,  and 
about  fonr  leagues  from  St.  Sebastians,  was  boarded 
by  an  armed  launch,  and  a  prize-master  and  eight 
men  put  on  board,  who  toolc  the  vessel  into  Port 
Paitta^e,  where  siie  was  compelled  to  perform  quar- 
antine for  eight  days,  when  her  hatches  were  sealed 
by  the  Preneh  consul,  and  the  master  and  super- 
otr;;o  ordered  to  St.  Sebastians  ;  and  some  time  af- 
ter  a  French  pilot  and  crew  were  put  on  board  and 
r(i;>  vessel  sent  to  Bayontu;  where  the  cargo  was 
s^qtiestered  and  afterwards  landed  by  order  of  the 
French  government  and  put  in  the  public  stores. 
This  was  held  to  be  a  total  loss  by  capture,  and 
niH  by  seizure  In  port.  Duval  v.  Com.  Ins.  Co.,  S78 

16.  In  an  action  on  a  policy  of  insurance,  a  suroey  of  a 
si  lip,  as  to  her  seaworthiness,  is  an  ex  parte  docu- 
iticMit  and  not  evidence  in  chief,  on  the  part  of  the 
plaintiff,  unless  called  for  by  the  defendant.  SaUus 
V.  C«m.  Ins.  Co.,  487 

17.  Where  a  vessel  during  her  voyage  puts  into  a  port 
of  necessity,  and  is  repaired,  and  afterwards  pro- 
ceeds on  her  voyage,  and  is  totally  lost,  the  insured 
is  entitled  to  recover  the  partial  loss  arising  from 
ttie  repairs,  and  general  average  consequent  there- 
on, in  addition  to  the  total  loss.  Saltus  v.  Commer- 
ciidlns.  Co.,  487 

JUOOME.HT. 

See  PSACTicB,  9. 

JUSTICES    or  THE  rEACX. 

1.  A  justice  issued  a  warrant  against  the  patatiee  fa- 
ther of  a  bastard  child,  under  the  act,  {sess.  24.  e. 
IS,)  on  the  application  of  an  attorney,  who  said  he 
was  authorized  to  make  the  complaint  in  behalf  of 
tUe  overseers  of  the  poor  of  the  town,  and  demand- 
ed the  warrant  in  their  behalf ;  but  it  did  not  ap- 
pear that  the  attorney  had  such  authority  fVom  the 
overseers,  or  either  of  them.  It  was  held,  that  the 
warrant  was  issued  without  authority,  and  the  Jus- 
tice, acting  ministerially,  was  liab!e  to  an  action  for 
ftlse  imprisonment,  nt  the  suit  of  the  person  ariest- 
e.'X  on  the  warrant,  though  one  of  the  overseers,  af- 
t!!r  the  arrest,  had  gone  before  the  justice,  and  con- 
Rented  to  the  proceedings.  fVallsworth  v.  JU^Cal- 
loufh,  93 

2.  Where  a  person  used  abusive  and  reproachful 
words  to  a  Justice  relative  to  his  Judicial  conduct, 
though  not  while  he  was  acting  as  a  Justice;  and 
the  Justice,  after  the  party  had  left  his  office,  issued 
a  warrant  commanding  him  to  be  taken  and  com- 
mitted to  gaol,  until  he  should  find  sureties  for  his 
appearance  at  the  next  general  Sessions  of  the 
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Peace,  and  for  bis  good  behavior  in  the  mean  tJow, 
and  the  party  was  arrested  on  the  warrant,  bat  im- 
mediately dUcharged  on  giving  bail  before  another 
Justice ;  in  an  action  of  trespass,  &.c.  against  the 
Justice  who  issued  the  warrant,  it  was  held  that  the 
justice  had  power  to  require  the  part^  using  the 
wwda  to  find  surety  for  the  peace  and  for  his  good 
behavior,  and  in  default  thereof,  to  commit  him  ; 
and  that  that  parl^of  tlie  warrant  which  required 
the  party  to  be  committed  to  gaol  until.  &c.  not 
having  been  executed,  might  be  rejected,  and  the 
warrant  be  good  as  to  the  residue.  Richmond  v. 
Daytou,  399 

See  roapiBLX  SNTar  akd  DBTAinBa. 
justice's  court. 

1.  In  an  action  for  a  penalty,  before  a  Justice,  where  a 
verdict  is  found  and  judgment  given  for  the  defend- 
ant, the  court  will  not  reverse  the  Judgment,  be- 
cause the  verdict  was  cleariy  against  evidence, 
there  being  no  irregularity  alleged.  Contort  v. 
Thompson,  101 

S.  In  pleading  in  a  justice's  court,  technical  nicety  or 
form,  is  not  required.  It  is  sufficient,  if  the  plain- 
tiff states  his  case  so  that,  connected  with  the 
proofs,  it  appears  that  be  is  entitled  to  recover. 
Pintard  v.  Tadangton,  104 

3.  In  an  action  before  a  justice,  if  the  defendant 
makes  default,  on  the  return  of  the  summons  per- 
sonally served,  the  justice  cannot  give  judgment  for 
the  plaintiff,  without  proof  of  his  demand  ;  but  it 
must  be  proved  in  the  same  manner  as  if  the  de- 
fendant appeared  and  denied  it.    Cmdner  v.  J^**'^ 

4.  An  action  for  a  malicious  prosecution  is  not  cogni- 
sable before  a  justice.   VoMduior  v.  liadsmuui,     ib 

5.  Where  a  constable,  in  a  suit  before  a  justice,  ap. 
pears  as  the  attorney  of  the  plaintiff,  he  cannot 
serve  the  venire  or  process  for  a  Jury  ;  and  it  is  a 
cause  of  challenge  to  the  array,  if  the  jury  has  been 
summoned  by  a  constable  who  acts  as  the  advo- 
cate of  the  party ;  but  when  the  defendant  express- 
ly consents  to  the  Jury  being  summoned  by  the 
constable  who  appears  and  advocates  for  the  plain- 
tiff, he  cannot,  afterwards,  challenge  the  array  on 
that  ground.     WaOans  v.  Werner,  107 

6.  In  an  action  before  a  justice's  court,  the  defendant, 
if  he  has  any  account  or  demand  against  the  plain- 
tiff, must  plead  it,  or  give  notice  of  the  set-off,  at 
the  time  of  Joining  issue  -,  and  if  he  neglects  to  do 
BO,  he  cannot  afterwards  make  the  9ef-4t^at  the  trial. 
Warily  V.  Lockwood,  108 

7.  Where  JS,  agreed  with  B.  to  remove  his  fence,  so 
as  to  open  a  certain  road  to  its  original  width,  and 
B.  promised  to  pay  to  Jt.  therefor  10  dollars  and  50 
cento ;  an  action  was  brought  by  .^  to  recover  the 
money  before  a  justice,  it  was  held,  that  this  agred- 
ment  did  not  concern  the  title  to  Umd,  nor  was  it 
within  the  statute  of  frauds ;  and  that  the  plain- 
tiff was  entitled  to  recover.    Storms  v.  Snyder,    109 

8.  Where,  in  an  action  before  a  justice,  the  defendant 
produced  a  running  account  against  the  plaintiff, 
by  way  of  set-off,  exceeding  the  sum  of  200  dollars, 
which  the  justice  rejected,  because  it  was  not  ftelly 
substantiated  ;  and  gave  Judgment  for  the  plaintiff. 
It  was  held  that  the  defendant  being  bound  to  set 
off  h&B  demand,  if  any  peut  of  it  was  proved,  it 
ought  to  have  been  allowed,  and  if  more  than  25 
dollars,  judgment  ought  to  have  been  given  against 
the  plaintiff  for  the  balance,  and  that  the  justice 
erred  in  rejecting  the  set-off  altogetlter.  Smith  v. 
Burke,  110 

9.  In  an  action  before  a  Justice,  the  defendant  cannot, 
at  the  trial,  set  np  in  bar  a  former  trial  and  judgment 
between  the  same  parties  oefore  another  justice, 
unless  he  has  pleaned  or  given  notice  of  the  mat 
ter,  at  the  time  of  Joining  issue  in  the  cause.  Fow* 
Wry.  Hart,  111 

10.  By  the  first  section  of  the  act  {sess.  31.  c.  186,)  a 
Justice  of  the  peace  may  grant  a  warrant  on  the 
oaih  of  the  plaintiff  himself,  in  the  cases  provided 
for  by  the  4th  section  of  the  act.  (Sess.  31.  e.S04.) 
7>rry  v.  Fargo,  114 

11.  The  case  ofBrovon  v.  Hinehman,  (9  Johns,  Rep,  75.) 
is  therefore /lot  law,  «*. 

12.  If  a  Justice  of  the  peace  examines  a  party,  aa  « 
witness  de  bene  esse  In  a  cause,  it  is  error,  tbou^  it 
is  stated  in  the  return  that  be,  afterwards,  diere- 
gn»dcd  tite  evidence  as  improper.  Haswell  v.  Bus- 
sing, iSB 
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13.  Aq  attachment  iHued  by  a  Jastice,  ander  the  act, 
(less.  31.  c  304.  s.  91,)  at  the  instance  of  a  bona 
fidi  creditor,  and  in  a  case  warranted  by  law,  cre- 
ates a  Uen  upon  the  goods  attached,  not  only  against 
the  acts  of  the  debtor  himself,  but  against  a  subse- 
quent attachment  or  execation  of  any  other  credi- 
tor ;  but  the  Hen  will  be  lost  if  the  creditor  does  not 
prosecute  his  suit  to  Judgment  and  execution  with 
all  due  diligence.     Van  Loan  v.  Kltne^  139 

14.  In  an  action  before  a  Justice,  a  prior  suit  by  a  de- 
fendant against  the  plamtidT  before  a  justice,  being 
a  good  plea  in  bar,  under  the  statute,  it  makes  no 
difference  whether  such  suit  was  commenced  by  a 
summons  at  a  warrant,    JVenUoortk  v.  Bamum^    338 

15.  In  an  action  before  a  Justice,  after  the  Jury  had  re- 
tired to  deliberate  on  their  verdict,  they  requested 
the  Justice  to  inform  them  whether  a  certain  point 
of  evidence  had  been  given,  and  the  Justice  an- 
swered their  inquiry.  This  was  held  erroneous, 
and  the  Judgment  was  reversed ;  it  not  appearing 
that  it  was  done  with  the  consent  or  in  the  presence 
of  the  parties.    Bunn  v.  CVovi,  339 

16.  D.  sued  B,  before  a  justice  by  a  summons  in  tres- 
pass on  the  case,  and  declared  for  a  tiespass,  for 
breaking  his  close  by  the  hogs  of  the  defendant, 

.  and  also  for  a  pound-breach  or  a  resamg.  It  was 
held  that  the  two  causes  of  action  might  be  joined 
in  the  same  declaration.     Baker  v.  DumkoUony  340 

17.  It  seems  that  a  variance  between  the  summons  and 
the  declaration,  as  to  the  action,  is  not  fatal,  the 
pleadings  and  proceedings  before  justices,  in  mat- 
ters of  form,  being  regarded  with  great  liberality, 

i^.  - 

18.  In  an  action  before  a  Jastice,  the  defendant,  if  he 
reltes  on  a  former  trial  and  judgment,  in  bar,  must 
plead  it,  or  give  notice  of  it,  at  the  time  of  joining 
issue  in  the  cause.  It  is  too  late,  after  pleading  the 
general  issue,  to  set  up  that  defence  at  the  trial. 
Dexter  v.  Haten^  846 

19.  In  a  suit  for  the  penalty  of  the  statute,  {sess.  14.  c. 
136.  8.  7,)  before  a  Justice,  the  plaintiff  complained 
as  well  for  himself  as  the  people  k.c.  of  a  plea  that 
the  defendant  render  to  the  plaintiff  35  dollars, 
which  from  him  he  unjustly  detains ;  this  was  held 
to  be  substantially  correct.    Hasbrtmek  y.  Weaver, 

347 

SO.  An  action  on  the  case  lies  in  a  justice's  eourt  a- 
gainst  a  witness  regulariy  siOpanaed  as  a  witness  in 
a  cause,  in  such  court,  and  who  neglects  or  reftises 
to  attend,  at  the  suit  of  the  party  by  whom  he  was 
sabpmiaedyUt  recover  the  damages  sustained  in  con- 
sequence of  soch  default.  nasbrowJev  Bakery  848 

31.  A  justice  cannot  reject  evidence,  or  act  from  his 
own  personal  knowledge  of  the  truth  of  the  Acts. 
Locke  \.  Smith,  850 

93.  Where,  in  an  action  before  a  Jastice,  the  plaintiff, 
when  issue  was  joined,  delivered  the  note  on  which 
the  suit  was  brought  to  the  Justice,  who,  at  the 
trial,  could  not  find  it,  and  said  it  was  lost,  and 
then  admitted  parol  evidence  of  its  contents  to  the 
jury ;  it  was  held  to  be  erroneous,  and  that  the  se- 
condary evidence  was  not  admissible,  unless  after 
sufficient  proof,  on  oath,  of  the  loss  of  the  note. 
Gary  v.  Campbell,  363 

83.  A  justice's  court  has  no  power  or  discretion  to  stay 
the  proceedings  in  a  cause,  or  to  dismiss  the  suit, 
because  the  plaintiff  had  been  nonsuited  in  a  form- 
er suit  for  the  same  cause  of  action,  or  because  the 
costs  of  the  former  suit  were  unpaid.  Youlev. 
Brotherton,  363 

S4.  In  an  action  before  a  justice,  the  plaintiff's  demand 
was  for  various  charges,  and  it  was  proved  that  one 
of  the  charges  which  had  been  exhibited  by  him  in 
a  former  suit  had  been  taken  into  consideration  by 
the  jury,  but  that  they  gave  no  damages  for  it,  for 
want  of  sufficient  proof.  The  jury  in  the  second 
suit  having  given  a  verdict  for  the  whole  of  his  de- 
mand, including  this  charge  as  well  as  others,  the 
verdict,  and  Judgment  thereon,  were  held  to  be 
erroneous,  the  former  trial  and  verdict  being  a  bar 
to  so  much  of  the  plaintiff's  demand.  Jrwin  v. 
Eiutx,  365 

25.  Where  a  suit  is  brought  by  an  executor  or  adminis- 
trator, before  h.  justice's  court,  and  the  defendant 
pleads  a  aet-ofifl  and  a  balance  is  found  in  his  favor, 
the  judgment  for  the  defendant  is  absolute  and  pe- 
remptory against  the  plaintiff,  who  becomes  thereby 
personally  charged  for  the  judgment,  de  bonis  pro- 
priis.    Smith  ▼.  iMckwood,  366 

9C.  Though  process  issued  by  a  justice  may  be  altered 


by  his  direction,  yet  a  general  authority  by  him  to 
constable  to  alter  the  dates  of  executions,  instead  of 
renewing  them,  or  to  fill  up  or  alter  process,  is  void. 
Pierce  v.  Hubbard,  405 

97.  And  the  practice  of  authorizing  a  constable  to  alter 

Kocess  in  any  case,  is  neither  prudent  nor  discreet 
a  magistrate,  ib. 


I«A.NDL01U>  AND  TSNAlTt. 

1.  Where  a  lessee,  In  1806,  covenanted  to  pay  *<  all 
duties,  taxes,  assessments,  impositions,  and  pay- 
ments as  should,  during  the  term,  be  issued,  or  grow 
dae  and  payable  out  of  and  for  the  demised  pre- 
mises," Ac, and  the  premises  were  assessed  a  certain 
cnm,  to  defray  the  expense  of  opening  and  improving 
a  certain  street  in  the  cityof  JVew-yorik,  pursuant  to 
an  ordinance  of  the  corporation,  and  by  virtue  of  the 
general  authority  vested  in  the  corporation,  by  an 
act  of  the  legislature,  passed  the  9d  JiprU,  1803, 
(sess.  96.  c.  17.  s.  15,)  lelative  to  the  police  ana 
health  of  the  city ;  it  was  held  that  the  lessee  was 
bound,  by  his  covenant,  to  pay  such  assessment. 
^ew-York  Corporation  v.  Cashman,  96 

9*  A  memorandum  of  an  agreement,  dated  the  15th 
Januarif,  1796,  between  L.  and  K,,  stated  that  L. 
<«  hath  sot  and  to  farm  let  unto  JT.  aU  that  farm,'*  4-c. 
**for  the  rent  qf  30  good  bushels  qf  winter  wheat,  ^c, 
yearly,  for  and  during  the  term  qfthe  natural  Ijfe  qfK. 
and  £.  his  wife,  the  place  to  be  surveyed  on  or  before  the 
let  of  Juno  next,  aiid  then  the  said  K.is  to  take  a  lease 
for  the  same,"  ^e.  K,  having  held  possession  for  14 
years,  and  paid  rent  under  this  a^eement,  it  was 
held  to  amount  to  a  lease  or  present  demise  j  and 
that  an  interest  having  pawsed  under  it,  parol  evi- 
dence of  a  disclaimer  was  inadmissible.  Jackson  v. 
Kisselbraek,  336 

3.  Jl.  leased  to  B.  a  piece  of  land  for  one  year  from  the 
90th  .April,  1610 ;  and  by  endorsement  on  the  lease, . 
agreed  to  let  B.  have  it  for  the  next  year,  and  B, 
sowed  the  ground  with  wheat,  and  in  JUay,  1813. 
was  ousted  under  the  act  of  forcible  entry  and 
detainer.  It  was  held  that  B,  was  not  entitled  to 
the  crop.  The  tenant  is  not  entitled  to  the  embU- 
mmU,  where  the  termination  of  his  lease  is  fixed 
and  certain.     WhUmarsh  v.  Cutting,  360 

4.  C.  leased  a  farm  to  Q.  for  one  year,  to  commence 
from  the  let  of  April,  1808,  at  the  rent  of  30  dollars, 
payable  at  the  end  of  the  term  $  and  C.  agreed  to 
renew  the  lease  for  another  year,  -provided  he  did 
not  want  the  farm  for  his  own  use.  On  the  19th 
AVwMR&er,  1808,  6.  endorsed  a  surrender  on  the 
lease,  by  which  he  surrendered  up  the  premises  to 
C.  to  hold  as  if  the  lease  bad  not  been  made,  holding 
himself,  nevertheless,  liable  to  pay  the  year's  rent  j 
and  agreeing  that  C.  might  take  all  lawful  means 
for  the  recovery  thereof,  according  to  the  lease.  O. 
having  continued  in  possession  until  the  autumn  of 
1808,  sowed  wheal  and  rye,  and  in  October  sold  the 
wheat,  A:c.  then  growing,  to  B,,  who  enclosed  it 
with  a  fence.  In  Jfovember  following,  O.  quitted 
the  possession  of  the  premises,  and  made  the  surren- 
der to  C.  C,  in  jiugust,  1809,  took  possession  of 
the  wheat  and  rye  before  it  was  reaped ;  and  in  an 
action  of  rqaemn  brought  by  B.,  C.  Justified  the 
taking  as  a  distress  for  the  rent  in  arrear.  It  war 
held,  that  by  the  surrender,  there  was  an  extinguish 
ment  of  the  estate  of  the  lessee,  and  the  lessor  baa 
DO  right  to  distrain,  the  relationship  of  landlord  and 
tenant  having  entirely  ceased ;  and  that  his  only 
remedy  was  on  the  special  agreement  by  6.  to  pay 
the  rent.  But  that  B.,  the  plaintiff,  had  no  right  of 
action  for  the  wheat  and  rye,  because,  they  became 
the  property  of  C.  after  the  expiration  of  the  lease, 
O.  not  being  entitled  to  the  crop,  as  emblements. 
Bain  ▼.  CZaHk,  434 


See  X^ARDLORO  AND  TXRART. 


1.  A.  died  seised  of  a  large  real  and  personal  estate, 
which  he  devised  to  his  two  sons  for  life,  and  gave 
to  his  wife  an  annuity  of  50  dollars,  during  her 
widowhood,  and  directed  his  sons,  the  devisees,  in 
consideration  of  the  bequest  to  them,  to  pay  the  said 
snm  of  50  dollars  to  his  wife,  yearly,  so  long  as  she 
should  continue  his  widow,  and  which  annuity  wa« 
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to  be  in  Ilea  of  lower,  Tbe  deriteee  proved  the  will 
and  took  poeteMion  of  tbe  estate  w  devised  to  them, 
and  paid  the  widow,  on  account  of  the  legacy  so 
b«iueathed  to  her,  75  dollars }  but  afterwards  refused 
to  pay  any  more.  In  an  action  of  oMumpait,  brought 
by  the  legatee  against  the  devisees,  to  recover  the 
annual  sums  which  remained  due  and  unpaid  on 
account  of  the  legacy,  it  was  held  that  tbe  accepts 
ance  and  enjoyment  of  the  estate  devised,  and  an 
actual  payment  of  part  of  the  aajiaity  by  the  devisees, 
was  conclusive  evidence  of,  and  equivalent  to,  an 
expraupromiae  by  them  to  pay  the  annuity,  and  lliat 
the  ptaTntlff  was  entitled  to  recover.  Ten  Ordat  v. 
ram  Orieu,  30 

B.  Where,  in  a  will,  the  same  sum  of  money  is  given 
twice  to  tlie  same  legatee,  he  can  take  only  one  of 
the  sums  bequeathed.    DewtU  v.  YatM^  156 

3.  The  latter  sura  is  held  a  substitution,  and  is  not 
taken  cumulatively,  nnless  there  be  some  evident 
intention  of  the  testator  that  they  should  be  so  con- 
sidered, and  it  lies  with  the  legatee  to  show  that 
intention,  and  rebut  the  contrary  presumption,    ib. 

4.  But  where  the  two  bequests  are  in  different  instru- 
menu,  as  by  a  wiU  in  one  case,  and  a  eottieil  in  ano- 
ther, tlie  presumption  is  in  favor  of  the  legatee,  and 
the  burden  of  rebutting  that  presumption  is  cast  on 
the  executor,  ib, 

5.  And  the  presumption,  in  either  case,  is  liable  to  be 
controlled  and  repelled  by  internal  evidence  and  the 
circumstances  of  the  case,  Ut, 

LXTTia  OP  CaSDiT. 

Sm  •uaaTT. 


1.  In  an  action  for  a  ItM,  jmtsI  evidence  war  held  ad- 
missible to  prove  the  averment  in  the  declaration 
that  the  plaintiff  was  ttaU  prinUr,  and  Preaulent  nf 
tAe  Meduutics*  and  Ftanmitrt?  Bank ;  thoee  focts  being 
stated  as  matter  of  inducement,  and  coUatemlly. 
Southwiek  v.  Stevena^  443 

9.  Where  a  witness  swore  that  he  was  a  printer,  and 
had  been  in  the  office  of  the  defendant,  where  a 
paper  called  tbe  Ontario  MeooengerwM  printed,  and 
saw  it  printed  there,  and  the  paper  produced  by  the 
plaintiir  was,  he  believed,  printed  with  the  types 
used  in  the  defendant's  oltice ;  this  was  held  to  be 
prima  facie  evidence  of  the  publication  by  the  de- 
fendant, ib, 

3  Where  the  declaration  stated  the  libel  to  have  been 
publislied  in  a  newspaper  called  T%e  Ontario  Meo- 
aenger,  and  ttie  paper  produced  was  headed  Omario 
MeaaengOTj  it  was  held,  that  this  was  not  a  variance. 
as  the  article  the  was  no  part  of  the  description  ol^ 
the  title  of  the  paper,  but  only  introductory  to  it,  ib. 

4.  In  actions  for  lUtda,  and-  other  torto,  the  court  will 
not  set  aside  a  verdict  on  the  ground  of  exeeaaive 
dama^ea^  unless  they  are  flagrantly  outrageous  and 
extravagant,  ib, 

5.  The  publisher  of  a  KM  is  responsible  to  the  party 
libelled,  notwithstanding  the  libel  is  accompanied 
with  the  name  of  the  author.    Dole  v.-  Zjyon,       447 

6.  Whether  a  person  who  repeats  a  akmder,  but  who, 
at  the  same  time,  names  the  person  from  whom  he 
received  it,  may  plead  that  circumstance  in  justifi- 
cation, aeems  to  depend  on  the  intent,  or  ouo  animoj 
with  which  the  words,  with  the  name  of  tne  author, 
are  repeated,  ib. 

See  PLEADIROt,  18. 
UUfTATIOR  OP  ACTIOKS. 

1.  Ji.  was  sued  on  a  note  given  by  him  and  B,,  in  1793, 
and  pleaded  the  sbrtute  of  limitations.  It  Was 
proved,  that  ^.^  about  two  years  before  the  suit  Was 
brought,  was  shown  the  note,  and  admitted  that  he 
made  it ;  but  said  that  it  had  iteen  paid,  and  that  he 
had  sent  the  money  to  B.  to  pay  the  plaintiff,  and 
supposed  it  was  paid ;  and  that  he  could  make  it 
appear  that  it  had  been  paid.  It  was  held,  that  this 
was  a  sufficient  acknowledi^ement  to  take  the  case 
out  of  the  statute,  and  that  the  burden  of  proving 
the  payment  rested  on  the  defendant.  J^eaa  v. 
Pitta,  35 

t.  Where  a  debt  is  contracted  abroad  by  a  person  resid- 
ing out  of  the  state,  and  the  debtor  afterwards  coihes 
within  the  state  publicly,  and  so  that  the  creditor, 
with  ordinary  diligence  and  due  means,  might  arrest 
hi'n,,it  is  a  return  into  this  state  within  the  meaning 
of  the  proviso  in  the  5th  section  of  the  statute  of 
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limitations,  (aeaa.  S4.  c.  183^)  and  the  statute  beglM 
to  run  from  tbe  time  of  such  return  against  tbe 
plaintiff's  demand.    Fowler  v.  Hvnt,  464 

LflCITATIOIV. 

See  DEVISE,  2. 4,  5. 

M 

MALICIOUS  raosscoTioN. 

1»  No  action  lies  merely  for  bringing  a  suit  widHMt 
sufficient  ground.     Fandmor  v.  Zijuferznan,         106 

9.  To  sustain  a  suit  for  a  former  prosecution,  It  must 
be  without  cause,  and  malicious,  tk 

3.  Such  a  suit  is  not  cognisable  before  a  justice,       ib. 


A  writ  of  mandamus  will  not  lie,  at  the  instance  of  B., 
to  the  president,  directors,  and  company  of  ao  in- 
corporated bank,  commanding  tbeni  to  permit  cer- 
tain shares  in  the  capital  stock,  standing  in  the  name 
of  C.  in  the  books  of  the  company,  to  be  transferred 
on  the  books ;  C.  having  become  insolvent,  and  duly 
assigned  all  his  estate,  &c.  including  the  shares,  to 
B,{  but  the  party  is  left  to  the  ordinary  remedy,  by 
a  special  action  on  the  case,  to  recover -the  value  of 
the  stock  refused  to  be  transferred.  Matter  qf  SAtp- 
isy,  454 

MILITAaV  LOTS. 

1.  A  patent  for  a  military  lot  was  granted  to  JDoetd 
Hungerford,  a  soldier,  without  any  other  words  of 
description,  to  identic  the  patentee.  In  an  action 
of  ejectment,  the  lessors  claimed  the  land  as  heirs 
to  Daniel  Hungerford,  a  deceased  soldier,  alleged  to 
be  the  patentee  intended,  and  the  defendant  claimed 
under  the  heir  of  a  person  of  the  name  of  David 
Hungerford,  And  an  act  of  the  legislature  was 
pasMd,  declaring  that  Danid  Hungerford,  the  an- 
cestor of  the  lessors,  was  the  patentee  intended,  and 
that  the  land  should  be  vested  in  him  in  the  same 
manner  as  if  he  had  been  named  in  the  patent ;  it 
was  held,  that  if  a  title  had  legally  vested  under  the 

Eatent,  it  could  not  be  devested  by  the  legislature  j 
ut  the  patent  being  held  void,  by  reason  of  the 
misnomer,  so  that  the  heirs  of  Daniel  Hungerford 
could  not  take  under  it,  ttie  land  remained  in  the 
state,  and  it  being  proved  that  the  ancestor  of  the 
lessors  was  the  real  patentee  intended,  the  act  was 
to  be  deemed  a  legislative  grant  to  him,  supplying 
the  place  of  a  patent.    Jadaon  v.  Stanlef,  120 

SI.  Where  a  person  enters  upon  a  military  lot,  under 
color  of  title  by  descent,  and  leases  it,  the  defend- 
ant is  not  entitled  to  compensation  for  his  improve- 
ments under  the  act.    (Sesa,  26.  c.  88.)  ib. 

3.  0.,  a  soldier  in  the  J^Tew-York  line  of  the  UnUed 
States  anny,  in  the  revolutionary  war,  received  a 
regulur  discharge,  and  was  entitled  to  bounty  land 
under  Rie  acts  of  the  legislature  of  the  state.  In 
March,  1784.  he  sold  his  right  to  B.,  to  whom  he 
delivered  his  discharge,  on  which  was  the  follow* 
ing  certificate,  under  his  hand  and  seal :  "  This  is 
to  certify,  that  the  bearer  hereof,  i.  £.,  is  entitled 
to  all  the  lands  that  I  (A.  O.)  am  entitled  to,  either 
from  the  state  or  continent,  for  my  services,  as  a 
soldier,  certified  in  my  discharge."  It  was  proved, 
that  B.  paid  to  O.  at  the  time,  15  dollars,  in  cuiisid- 
erstion  of  the  transfer,  and  that  such  was  the  usaal 

f^rice  of  soldiers'  rights  at  that  time.  Afterwards, 
n  1792,  the  persons  to  whom  B.  transferred  tlie 
right  so  acqnired,  sued  out  a  patent  for  the  lot  of 
land  to  which  O.  was  entitled,  and  which  by  the 
direction  of  the  statute  was  issued  in  the  name  of 
G,  F.,  with  knowledge  of  the  transfer  to^.,  some 
years  afterwards,  purchased  the  land  of  O,,  and 
took  a  regular  conveyance  from  him,  in  1794,  for 
the  consideration  of  250  dollars,  and  brought  ac- 
tions of  ejectment  aminst  the  persons  holding  un- 
der B,  It  was  held,  that  in  1784,  before  issuing  the 
patent,  O.  had  only  an  equitable  claim  ;  and  that 
the  certificate  endorsed  on  his  discharge,  beinr  an 
assignment  of  his  equitable  interest,  transferred  bis 
whole  interest,  and  was  sufficient  for  that  purpose, 
without  any  words  of  inheritance  or  consideratioa 
expressed  in  the  instrument.  It  amounted  to  a  de- 
claration of  trust,  and  was  a  sufficient  authority  to 
B.  to  procure  a  patent  in  his  own  name,  had  not 
the  statute  directed  it  to  be  issued  in  the  name  of 
the  soldier ;  and  that  after  the  patent,  O,  took  it  at 


INDEX. 


t^S»,h[ 


the  6<]Bliatito  iBtnMt  s  m- 

. B  etk  or  JSpnlf  iTW.provld. 

•d  turn  fonrtkfM  mlM  and  dteporitioM  of  tae  iMidt 
BMde  by  goldien  >]M>«ld  be  valid,  aad  tbe  paMnt 
baving  a  retrospectivd  effect,  nratt  be  deesnd  to 


bare  retted  tbe  land  in  tbe  patentee  and  bit  beirs, 
fr«m  tbe  17tb  ^ervA,  1783.    Fi$km' r.  Fittdt, 


«3 


1.  j9.  being  a  private  in  mn  aitiUefy  company,  in  tbe 
city  of  JVew-roHk,  received  from  B.,  the  captain,  a 
certificate  of  discharge,  in  the  usual  form,  signed 
by  tlM  captain  but  not  conntenigned  by  tbe  com- 
mandant of  tlie  regiment,  and  C.»  who  was  then 
lieutenant  of  the  same  company,  knew  that  Jt.  had 
this  certificate ;  B.  havins  resigned,  C.  succeeded 
him  in  the  command  of  the  corapany,  and  w9.'« 
name  not  having  been  struck  off  of  the  company 
roll,  C.  returned  him  to  tlie  regimental  court-mar- 
tial as  a  delinquent,  at  several  parades :  Jt,  did  not 
attend  the  court-martial,  relymg  on  his  certificate 
tor  an  exemption,  and  was  fined  by  the  court  for 
his  delinquency.  Ji*  brought  an  action  on  the  case 
against  C.,  for  iUsely  and  maliciously  returning 
htm  as  a  delinquent,  by  reason  whereof  he  was 
compelled  to  pay  a  fine.  &c.  It  was  heldf  that  the 
action  was  not  maintainable,  it  being  tbe  duty  of 
C  to  return  .4.  as  a  delinquent,  and  leave  it  to  the 
court  to  decide  on  the  validity  ef  his  discharge ; 
and  Jl.  having  had  an  opportunity  to  make  his  de- 
fence before  tbe  court-martial,  tbe  decision  of  that 
Court  was  conclusive,  that  C.  had  not  made  a  fttlse 
and  malicious  return  of  the  delinquency  of  Jt.  t^tr- 
rU  y.  Amutrtmg^  100 

&  An  infitnt  under  16  yeftrff  of  age  Is  not  liable  to  be 
enrolled  in  tlie  militia;  and  if  with  tbe  consent  of 
hie  father  he  ttgreee  to  go  as  ft  gnhstthiU  for  another. 
Into  actual  aervice,  for  a  certain  sum  of  money, 
which  is  paid,  such  a  contract  is  not  binding  on  the 
fnfiint ;  and  if  he  afterwards  de$erU  the  service,  he 
cannot  be  compelled  to  return,  and  ttn  action  of 
trespass  and  false  Imprisonment  wilt  lie  agalnni  a 
person  who  apprehends  and  detain*  blm  as  a  de- 
serter.   iSfractv.  WUbeTf  453 

lULM. 

Cm  itt«Hwav«,  9. 


1.  Wlierer  two  perrons  purchase  separate  parcifis  of  a' 
lot  ef  land,  previously  mortgaged,  and  one  of  them, 
ttfterwards,  pays  more  than  his  share  of  the  mort- 
gage money,  in  propeition  to  the  part  of  the  lot 
owned  by  him.  be  may  call  on  the  other  for  contri- 
bution itfhis  aUfuot  snare,  or  such  part  of  it  as  hae 
been  «o  paid>  But  not  for  any  part  advanced  by 
Mm  teas  than  his  proportion,  though  Uie  other  Sae 
paid  nothing.    Sawyer  ▼.  tffoih  ^ 

!2.  A  bona  Jlde  purchaser,  without  notice,  under  a  sale 
duly  made,  pursuant  to  the  statute,  («e«e.  d4.  c. 
145,)  by  virtue  of  a  power  of  attorney,  contained 
in  a  mortgage,  is  not  aifected  by  usuiy  in  tbe  orig- 
inal debt,  for  which  the  bond  and  mortgage  were 
given.    Jaektoit  v.  JTeitry,  185 

^  Such  a  sale  is  equivalent  to  a  foredofltirto  ahd  tale 
under  a  decree  m  a  court  of  equity,  and  cannot  be 
defeated  to  tbe  prejudice  of  a  bona  JitU  purchater, 

ib» 

4.  Where  no  petseasion  hat  bten  taaen  under  a  Mort- 
cage,  nor  any  interett  paid,  nor  steps  taken  to  en- 
force it,  for  19  years,  it  was  held  not  to  oe  a  iub- 
aisting  outstanutng  tftte,  and  that  a  jury  might  pre- 
sume it  tatisfied.    Jackson  v.  Pratt,  381 

5.  A  stranger,  not  claiming  under  a  mortgage,  cannot 
set  it  up  to  defoat  the  legal  title,  ib. 

6.  Where  a  person,  who  bad  executed  a  mortgage  of 
lands,  was  afterwards  attainted.  It  was  held,  that 

,  the  mortgage  might  be  set  up  ageing  tbe  peepU^  at 
having  succeeded  to  the  rights  of  tbe  mortgagbr.. 
JaekMn  v.  JHeree,  414 

7.  Where  a  mortgage  debt  had  lain  dormant  fhmi 
.apra,  1774,  to  Mardk,  1809,  It  wat  htild,  that  after 
deducting  tbe  period  of  tbe  MmerieOM  war,  the  i^Me 
of  time  wat  tulBcient  to  aJIbfd  tbe  presumption  of 
pajrment.  But  the  period  of  90  years  it  only  a  dr- 
euttttance  on  which  to  found  a  pretumption,  and 
Is  not,  of  itself,  a  bar,  ib. 

9i  And  wbete  the  att^naf-gtnerai  and  nTvetfor-gtm,- 


tni.  to  whom  the  petlflon  of  the  occupants'  of 
lands  mortgaged  by  a  person  attainted,  baa  been  re- 


ftawd  by  the  tbnate,  lir  JKifdk,18m,v«Borted(he 
mortgage  as  ewlsiandlikg.  and  a  bsdanee  ctoe  there- 
on }  this  was  held  snAclens  to  repel  the  pvesnatp- 
tlott  of  paynnent,  etpselally  when  eeameetei  with 
ether  elreuantmices,  tb, 

9  Wbers  a  aoieiiiBge  Is  fiveaf  ef  an  tt«dlvided  paiM  or 
shaie  in  a  large  ti«ot  ef  liafd ;  and  en  pwtitioo,  ' 
the  right  or  share  of  the  mortgager  is  allotted  in 
severalty,  the  mortgage  will  be  considered  as  at- 
tached to  the  part  so  assiened  as  the  share  of  the 
mortgagor,  and  will  ceter  his  whcfle  interest  there- 
in, ib, 

10.  Where  a  Written  Mieenienf,  dated  9d  ef  S^tembtrj 
between  Ji.  and  B.,  stated,  that  jf.  thereby  deliv- 
ered te  B,  a  certain  promiMefy  ncfte  of  C.  for  SOO 
bushels  of  wheat,  valued  at  dBOdoRars,  ^yable  in 
FebHutff.  1611,  and  engaged,  in  ease  tbe  wheat  did 
not  sell  ror  900  doflari,  to  make  up  the  deficiency ; 
and  B,  thereby  gave  to  JS*  tbe  f«wer  of  redeeming 
the  note,  by  paying  180  doRars,  with  3  1-9  per  cent. 
Inferest,  any  time  within  sht  ihontbs  of  the  time 
tbe  note  was  payable ;  it  was  held,  that  the  note 
was  deposited  as  a  pledge,  and  not  at  a  mortgage, 
and  that  a  tender  by  wtf.  of  tbe  900  doHam  on  or  be- 
fore the  day  the  note  fHl  due,  was  sufficient  to  en- 
title him  to  a  return  of  tbe  note ;  and  on  such  ten- 
der and  refusal  by  J3.,  A.  might  maintain  trover  for 
the  note.    JIPLean  v.  Walker^  471 

11.  The  assignee  of  a  mortgagee  in  possession  of  the 
premises,  is  protected  by  the  mortgage,  though 
no  foreclosure  of  it  is  riftoWn.    Jackson  v.  JlftiiJk2er 

48C 
19.  A  creditor  who  fakes  a  mortgage  to  secure  a  debt 
by  bond  or  otherwise,  has  three  remedies,  all  or 
either  of  which  he  inay  pursue  until  be  is  satisfied ; 
he  may  bring  an  action  of  debt  on  the  bond,  or  get 
possession  of  the  tents  and  profits  of  tbe  lands 
mortgaged,  by  ah  action  of  ejectment,  or  he  may 
foreclose  the  equity  of  redemption,  and  sell  the 
land  to  pay  the  debt}  and  where  a  creditor  so  se- 
cured brought  an  action  oh  bis  bond,  and  obtained  < 
judgment,  and  issued  execution,  on  which  the  land 
mortgaged  was  taken  and  sold  by  tbe  sheriff,  at 
public  anctlon  to  H.,  tbe  highest  bidder,  for  70 
oditars,  though  It  was  mortgaged  to  secure  a  debt 
Of  794  dollars,  £.,  tbe  purchaser,  knowing  at  the 
time  ef  tbe  mortgage,  and  of  Its  being  unpaid ;  in 
ah  action  of  ejectment,  afterwards  brought  by  Ji,, 
the  mortgagee,  to  recover  the  possession  a^nst 
B.,  it  was  held,  that  the  sale,  under  the  execution, 
was  only  of  the  equity  at  redemption,  or  interest 
of  tbe  mortgagor,  and  that  the  mortgagee,  notwith- 
standing the  sale  to  Jl.,  was  entitled  to  recover  the 
possession.    Jackson  v.  BaU,  481 

N 

raw  maMU 
In  actions  for  UbOs,  and  other  torts,  tbe  court  will  not 
set  aside  a  verdict  oh  the  ground  of  exeeeetee  dam- 
ages, unless  they  are  flhgtantly  outrageous  and  ex- 
travagant.   Soutkwiek  v.  Stevens,  443 


noTics. 


vfartae 


If  Where  a  deed  mcitifig  a  letter  ei  aWnmsff^  by  vii 
of  wlikh  tbe  ceaveyanee  was  made^  was  duly 
pointed  with  the  clerk  ef  wfllAenv,  aeeordiag  to  the 
act  of  the  8tfa  ef  JmiMarg,  1704,  (sees,  7.  c.  44,)  it 
was  held  to  be  suAeient  natks  ef  the  power,  by 
means  ef  the  recital,  to  a  subsequent  purchaser, 
whe  was  equaity  afBMted  by  it,  as  if  tbe  power  it- 
self had  been  else  deposited.  Jackson  v.  A%eig,  374 

9.  Where  a  s«bseqim>t  pwchaser^  whose  deed  Is  reg- 
istered, has  aotioe  at  tbe  Ume  of  his  purchase,  of  a 
prior  unregisteied  deed,  the  prior  deed  will  have 
the  psefiimnee )  the  aeeond  purchase,  with  actual 
notice  of  the  prior  deed. being  deeaned  fraudulent ; 
and  the  qjoesllea  ef  neftes  and  Jrmd  is  cognisable 
in  a  court  of  law  as  weU  as  in  a  coart  ef  ei|uity. 


Vol.  X. 


63 


iveritn  TO  ^ntv. 
See  BJXCTBfKnT,5.7. 


oaoifDAOA  SALT  ipaiiTos. 
The  act  passed  5th  of  Jfyrii,  1810,  {sees,  33.  e.  181,  j 
concerhing  the  Onondaga  Sole  ^^ngs,  required  thai 
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to  be  in  Ilea  of  dower.  The  deriieee  proved  the  will 
and  took  poMetsion  of  the  estate  w  devised  to  them, 
nnd  paid  the  widow,  on  account  of  the  legacy  so 
bequeathed  to  her,  75  dollars ;  but  afterwards  refused 
to  pay  any  more.  In  an  action  of  assumpaitt  brought 
by  the  legatee  agunst  the  devisees,  to  recover  the 
annual  sums  which  remained  due  and  unpaid  on 
account  of  the  legacy,  it  was  held  that  the  accept- 
ance and  enjoyment  of  the  estate  devised,  and  an 
actual  payment  of  part  of  the  oaaatty  by  the  devisees, 
was  conclusive  evidence  of,  and  equivalent  to,  an 
express  pntmise  by  them  to  pay  the  annuity,  and  tliat 
the  plaiiititf'  was  entitled  to  recover.  Van  Ordem  v. 
Fa»  Ordem,  30 

B.  Where,  in  a  will,  the  same  snm  of  money  is  given 
twice  to  the  same  legatee,  he  can  take  only  one  of 
the  sums  bequeathed.    DemU  v.  Yates,  156 

3.  The  latter  sum  is  held  a  substitution,  and  is  not 
taken  cumulatively,  nnless  there  be  some  evident 
intention  of  the  testator  that  they  should  be  so  con- 
sidered, and  it  lies  with  the  legatee  to  show  that 
intention,  and  rebut  the  contrary  presumption,    ib, 

4.  But  where  the  two  bequests  are  In  d^^rent  instru- 
ments, as  by  a  leUl  in  one  case,  and  a  eodteil  in  ano- 
ther, tlie  presumption  is  in  favor  of  the  legatee,  and 
the  burden  of  rebutting  that  presumption  is  cast  on 
the  executor,  ib. 

5.  And  the  presumption,  in  either  case,  is  liable  to  be 
controlled  and  repelled  by  internal  evidenoe  and  the 
circumstances  of  the  case,  t^. 

LXTTKH  OF  CEBDlT. 

See  luanTT. 


1.  In  an  aetiott  for  a  ItM,  parel  evidence  war  held  ad- 
missible to  prove  the  averment  in  the  declaration 
that  the  plaintiff  was  stmts  printer,  mud  President  t^f 
the  Meehaniee*  and  Farmers*  Bank  f  those  facts  being 
stated  as  matter  of  inducement,  and  collaterally. 
Sonthwick  v.  Stevene,  443 

9.  Where  a  witness  swore  that  he  was  a  printer,  and 
had  been  in  the  office  of  the  defendant,  where  a 
paper  called  the  Ontario  Messenger  wm  piinted,  and 
saw  it  printed  there,  and  the  paper  i»oauced  by  the 
plaintiflf  was,  he  believed,  printed  with  the  types 
used  in  the  defendant's  office ;  this  was  held  to  be 
prima  facie  evidence  of  the  publicatimi  by  the  de- 
fendant, ib, 

3  Where  the  declaration  stated  the  libel  to  have  been 
published  in  a  newspaper  called  7%e  Ontario  Mes- 
senger, and  tire  paper  produced  was  headed  Ontorte 
Messenger  J  it  was  held,  that  this  was  not  a  xoiriaMee^ 
as  the  article  the  waa  no  part  of  the  description  or 
the  title  of  the  paper,  but  only  introductory  to  it,  ib, 

4.  In  actions  for  libels,  and-  other  torte,  the  court  will 
not  set  aside  a  verdict  on  the  ground  of  exMssive 
damages,  nnless  they  are  flagrantly  outrageous  and 
extravagant,  t^. 

5.  The  publisher  of  a  U»el  is  itosponsible  to  the  party 
libelled,  notwithstanding  the  libel  la  accompanied 
with  the  name  of  the  author.    Dele  v.-  Lym,       447 

6.  Whether  a  person  who  repeats  a  sikmder,  but  who, 
at  the  same  time,  names  the  person  from  whom  he 
received  it,  may  plead  that  circumstance  in  justifi- 
cation, seems  to  depend  on  the  intent,  or  trao  ontmo, 
with  which  the  words,  with  the  nameof  tne  author, 
are  repeated,  Hb, 

See  PLSADiifot,  18. 

UMITATIOIC  OP  ACTIONS. 

1.  Jt.  was  sued  on  a  note  given  by  him  and  B,,  in  1793, 
and  pleaded  the  stittute  of  limitations.  It  was 
proved,  that  jf .,  about  two  years  before  the  suit  Was 
brought,  was  shown  the  note,  and  admitted  that  he 
made  it ;  but  said  that  it  had  been  paid,  and  that  he 
had  sent  the  money  to  B.  to  pay  the  plaintiflf,  and 
supposed  it  was  paid ;  and  that  he  could  make  it 
appear  that  it  had  been  paid.  It  was  held,  that  this 
was  a  sufficient  acknowledgement  to  take  the  case 
out  of  the  statute,  and  that  the  burden  of  provhig 
the  payment  rested  on  the  defendant.  Dean  v. 
Pitts,  35 

9L  Where  a  debt  is  contracted  abroad  by  a  person  resid- 
ing out  of  the  state,  and  the  debtor  afterwards  comes 
within  the  state  publicly,  and  so  that  the  creditor, 
Willi  ordinary  diligence  and  due  means,  might  arrest 
hi'n,  it  is  a  return  into  this  state  within  the  meaning 
or  the  proviso  in  the  5th  section  of  the  statute  of 


limitations,  (eess,  34.  c.  163^)  and  the  statme  begte 
to  run  from  the  time  of  such  return  against  the 
plaintiff's  demand.    Fowler  v.  Hvnt,  464 

lilMITATIOK. 

5eeosviftX,  2.4,  5. 

M 

MAMCtOUi  raOSBCOTIOIt. 

1.  No  action  lies  merely  for  bringing  a  suit  witfaMd 
sufficient  ground.     Vandutor  v.  Undermanf         106 

SS.  To  sustain  a  suit  for  a  former  prosecution,  it  mast 
be  without  cause,  and  malicious,  ib, 

3.  Such  a  suit  is  not  cognisaUe  before  a  justice,       t*. 

ICANOAMUB. 

A  writ  of  mandamus  will  not  lie,  at  the  iastance  of  B,, 
to  the  president,  directors,  and  company  of  an  in- 
corporated bank,  commanding  them  to  permit  cer- 
tain shares  in  the  capital  stock,  standing  in  the  name 
of  C.  in  the  books  of  the  company,  to  be  transferred 
on  the  books ;  C.  having  become  insolvent,  and  duly 
assigned  all  his  estate,  &c.  including  the  shares,  to 
B,i  but  the  party  is  left  to  the  ordinary  remedy,  by 
a  special  action  on  the  case,  to  recover 4he  value  of 
the  stock  refused  to  be  transferred.  Matter  qf  Ship- 
leif,  4ft 

BtiLITABY  LOTS. 

I.  A  patent  for  a  military  lot  was  granted  to  Daieid 
Hunger/ord,  a  soldier,  without  any  other  words  of 
description,  to  identic  the  patentee.  In  an  action 
of  ^eetment,  the  lessora  claimed  the  land  as  heire 
to  Daniel  Hungerjbrd,  a  deceased  soldier,  alleged  to 
be  the  patentee  intended,  and  the  defendant  claimed 
under  the  heir  of  a  person  of  the  name  of  David 
Hungerford,  And  an  act  of  the  legislature  was 
passed,  declaring  that  Danid  Hungerford,  the  an- 
cestor of  the  lessors,  was  the  patentee  intended,  and 
that  the  land  should  be  vested  in  him  in  the  same 
manner  as  if  he  had  been  named  in  the  patent ;  it 
was  held,  that  if  a  title  had  legally  vested  under  the 

gatent,  it  could  not  be  devested  by  the  legislature; 
ut  the  patent  being  held  void,  by  reason  of  the 
misnomer,  so  that  the  heire  of  Daniel  Hungerford 
could  not  take  under  it,  the  land  remained  in  the 
state,  and  it  being  proved  that  the  ancestor  of  the 
lessors  was  the  real  patentee  intended,  the  act  was 
to  be  deemed  a  legislative  grant  to  him,  supplying 
the  place  of  a  patent.    Jadtson  v.  ^anley,  1^ 

SI.  Where  a  person  enters  upon  a  military  lot,  under 
color  of  title  by  descent,  and  leases  it,  the  defend- 
ant is  not  entitled  to  compensation  for  his  iminrove- 
ments  under  the  act.    (Se««.  26.  c.  88.)  ib, 

3.  6.,  a  soldier  in  the  J^eu>-York  line  of  the  United 
Stales  army,  in  the  revolutionary  war,  received  a 
regulur  discharge,  and  was  entitled  to  bounty  land 
under  The  acts  of  the  legislature  of  the  state.  In 
March,  1784.  be  sold  his  right  to  B,,  to  whom  he 
delivered  his  discharge,  on  which  was  the  follow- 
ing certificate,  under  his  hand  and  seal :  "  This  is 
to  certify,  that  the  bearer  hereof,  /.  B.,  is  entitled 
to  all  the  lands  that  I  (A.  O.)  am  entitled  to,  either 
from  the  state  or  continent,  for  my  services,  as  a 
soldier,  certified  in  my  discharge."  It  was  proved, 
that  B.  paid  to  G.  at  the  time,  15  doHara,  in  cuiisid* 
eretion  of  the  transfer,  and  that  such  was  the  usual 
price  of  soldiers*  rights  at  that  time.    Afterwards, 


in  179S,  the  persons  to  whom  B,  transferred  tJie 
right  so  acquired,  sued  out  a  patent  for  the  lot  of 
land  to  which  O.  was  entitled,  and  which  hy  the 
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direction  of  the  statute  was  issued  in  the  name  of 
G,  F,,  with  knowledge  of  the  transfer  to  H,,  some 
years  afterwards,  purchased  the  land  of  G,,  and 
took  a  regular  conveyance  from  him,  in  1794,  for 
the  consideration  of  250  dollars,  and  brought  ac- 
tions of  ejectment  against  the  persons  holding  un- 
der B.  It  was  held,  that  in  1784.  before  issuing  the 
patent,  G.  had  only  an  equitable  claim  ;  and  that 
the  certificate  endorsed  on  his  discharge,  being  an 
assignment  of  his  equitable  interest,  transferredbis 
whole  interest,  and  was  sufficient  for  that  purpose, 
without  any  words  of  inheritance  or  consideration 
expressed  in  the  instrument.  It  amounted  to  a  de- 
claration of  trust,  and  was  a  sufficient  authority  to 
B.  to  procure  a  patent  in  his  own  name,  had  not 
the  statuto  directed  it  to  be  issued  in  the  name  of 
the  soldier;  and  that  after  the  patent,  G,  took  it  at 


INDEX. 


w  tff  B.,  Iitfftaff  .tiM  «<|bIiaM*  iatwwi  2  «>. 
jm«»i.y,  w  tk«  Kt  of  Ae  6tk  or  ^prii,  iTW.prwrid. 
•d  ttmSL  pnykfot  talM  and  dispoaitioiis  of  tM  Ii^mIs 
andd  ^  soldien  flioiikl  bo  valid,  a&d  tko  patoat 
Ikaviag  a  retrospecUro  effoet,  mart  be  dooBmd  to 
bavo  TOMod  the  land  In  the  patonleo  and  bit  Iioirs, 
tnm  the  nth  Mofek,  178^.    Fuik0r  r.  Ffdd»,      m 


1.  A.  being  a  private  in  an  aitiUofi'  company,  in  tbo 
city  of  AWo-JVJk,  received  from  J9.,  the  captain,  a 
certificate  of  discbarge,  in  the  usual  form,  signed 
by  tbe  captain  but  not  counteisigned  by  tlie  com* 
mandant  of  the  regiment,  and  C.,  who  was  then 
lieutenant  of  the  same  cooipanv,  knew  that  A»  had 
this  certificate ',  B,  having  resigned,  C.  succeeded 
him  in  the  command  of  the  company,  and  A,*9 
name  not  having  been  struck  off  of  the  company 
roll,  C.  returned  him  to  tlie  regimental  court-mar* 
tial  as  a  delinquent,  at  several  parades  s  A.  did  not 
attend  the  court-martial,  relymg  on  his  certificate 
for  an  exemption,  and  was  fined  by  the  court  for 
his  delinquency.  A*  brought  an  action  on  the  case 
asainst  Cl,  for  fklaely  and  maliciously  returning 
him  as  a  delinquent,  by  reason  whereof  he  was 
compelled  to  pay  a  fine.  &c.  It  was  A«U,  that  the 
action  was  not  maintainable,  it  being  the  duty  of 
C.  to  return  w9.  as  a  delinquent,  and  leave  it  to  the 
court  to  decide  on  the  validity  of  his  dlscbares ; 
and  A,  having  had  an  opportunity  to  make  his  de- 
fence before  the  court-martial,  the  decision  of  that 
eonrt  was  conclusive,  that  C.  had  not  made  a  fitlse 
and  malicious  return  of  the  delinquency  of  jf .  Ptr- 
rU  V.  Amutmngf  100 

IL  An  inflint  under  18  Tears  of  age  ta  not  Hable  to  be 
enrolled  In  the  militia;  and  if  with  the  consent  of 
his  father  he  agrees  to  go  as  a  8nh$titutB  for  another, 
Into  actual  service,  fbr  a  certain  sum  of  money, 
which  is  paid,  such  a  contract  is  not  binding  on  the 
Infiint ;  and  if  he  afterwards  deterts  the  service,  he 
cannot  be  compelled  to  return,  arid  tin  action  of 
trespass  and  false  imprisonment  will  lie  against  a 
person  who  apprehends  and  detains  him  as  a  de- 
serter.   Oracev,  WUber^  453 


Cm  iit«HwaT«,  8. 


1.  Wheitr  two  persons  purchase  separate  pardfls  of  a* 
lot  of  land,  previously  mortgaged,  and  one  of  tiiem, 
afterwards,  pays  more  than  his  share  of  the  mort- 
gage money,  in  proportion  to  the  part  of  the  lot 
owned  by  aim.  he  may  call  on  the  other  for  contri- 
bution or  his  taipuft  share,  or  such  part  of  it  as  Ims 
been  so  paid;  but  not  fat  any  part  advanced  by 
him  less  than  his  proportion,  thovi^  the  other  fias 
niid  nothhig.    Bmoyer  v.  Zyoii,  39 

!2.  X  hmia  JIde  purchaser,  without  notice,  under  a  sale 
duly  made,  pursuant  to  the  statute,  {«e«#.  d4.  c. 
145,)  by  virtue  of  a  power  of  attorney,  contained 
in  a  mortgage,  is  not  allied  by  usuiy  in  the  orlg< 
itial  debt,  for  which  the  bond  ahd  JSOitgage  were 
riven.    Jaeksoit  v.  Ba&f,  185 

J.  Such  a  sale  is  equivalent  to  a  toretAottaH  lihd  sale 
under  a  decree  of  a  court  of  equity,  aad  cannot  be 
defeated  to  the  prejudice  of  a  bona  jtd^  poirchaser, 

d.  Where  no  possession  has  bfeen  taicen  und^r  a  mort- 
tage,  nor  any  inter«st  paid,  nor  steps  tal^en  to  en- 
force it,  for  Id  vears,  it  was  held  not  to  be  a  sub- 
sisting outstahuittg  title,  and  that  a  Jury  might  pre- 
snmelt  satisfied.    Jadutm  v.  Pratt^  381 

0.  A  stranger,  not  claiming  tinder  a  mortgage,  cannot 
set  it  up  to  defbat  the  legal  title,  ib. 

6«  Where  a  person,  who  had  executed  a  moitgage  of 

lands,  was  afterwards  attainted,  it  was  held,  that 

,  the  mortgagiB  might  be  set  up  agahist  the  pevfit^  as 

having  succeeded  to  the  rights  of  the  mortgagbr.. 

Juduen  y.  IHeree,  414 

7.  Where  a  mortgage  debt  had  lain  doimant  from 
AprU,  1774,  to  Mardi,  1809,  it  was  held,  that  after 
deducting  the  period  of  the  AmerieoM  war,  the  lapse 
of  tline  was  sufilcient  to  ailbfd  the  presumption  of 
)paymeitt.  But  the  period  of  90  years  is  only  a  dr- 
camstance  on  which  to  found  a  presomption,  and 
Is  not,  of  itself,  a  bar,  |». 

Bi  And  when  the  ute^rney-j^ejieraf  and  turvefor^eii^ 
enl,  to  whom  %he  petition  of  the  occupants  of 
lands  mortgaged  by  a  person  attainted,  had  been  re- 

V0L.X.  63 


ftafsd  by  the  ebnate,  fir  M»th,  18IMl,i«BDrted  the 
mortgage  as  ovtoiandliig.  and  a  bodaaee  doe  f  hew- 
on  }  this  was  held  soficieac  to  repel  the  presnoip- 
tien  of  pa.ymeRl,  espeeistly  wheh  eowneetei  with 
ether  eiieiiasBtaaices,  «. 

9  Wheie  a  uerfcfage  Is  give*  ef  m  uvdivMed  part  or 
share  in  a  large  tiaet  ef  liffd ;  and  en  partition,  ' 
the  right  or  share  of  the  mortgager  is  alteited  in 
severalty,  the  mortgage  will  be  considered  as  at- 
tached to  the  part  so  assisned  as  the  share  of  the 
mortgagor,  ane  will  coter  his  whole  interest  there- 
In^/  ___:_  ^' 

Iv.  wnere  e  Wrnten  agieeiueiit,  dated  Sd  of  atpttnubti , 
between  A,  and  #.,  stated,  that  A,  thereby  deliv- 
ered to  B.  a  certetft  promissefy  note  of  C.  for  900 
bushels  of  wheat,  valued  at  080  doRars,  pavafole  in 
Febnuttf.  1811,  and  engaged,  in  case  the  wheat  did 
Hot  sell  lor  900  dollars,  lo  make  up  the  deficiency ; 
and  B.  thereby  save  to  A,  the  p&uer  of  redeeming 
<he  note,  by  pftrlng  180  doHars,  with  8  1^  i»er  eenL 
Interest,  any  time  whbin  sfi  months  of  the  time 
the  note  was  payable ;  K  was  held,  thai  the  note 
was  deposited  as  a  pledfi,  and  not  as  a  mortgage, 
and  that  a  tender  hy  A.cf  the  900  dollara  oh  or  be- 
fore the  day  the  note  ftifl  due,  was  snfitcient  to  en- 
title him  to  a  return  of  the  note ;  and  on  such  ten- 
der and  refusal  by  JB.,  A,  might  maintain  trvser  for 
the  note.    JIPLean  v.  Walker,  471 

11.  The  assignee  of  a  mortgagee  in  possession  of  the 
premises,  is  protected  by  the  mortgage,  though 
no  foreclosure  of  it  is  shown.    Jackson  v.  MinkUr 

48C 

19.  A  creditor  who  takes  a  mortgage  to  secure  a  debt 
bv  bond  or  otherwise,  has  three  remedies,  all  or 
either  of  which  he  may  pursue  until  he  is  satisfied ; 
he  may  bring  an  action  <^  debt  oii  the  bond,  or  get 
pOssessloQ  of  the  rents  and  profits  of  the  lands 
mortgaged,  by  ah  actfop  of  ejectment,  or  he  may 
(brecioee  the  equity  of  redemption,  and  sell  the 
land  to  pa^  the  debt ;  and  where  a  creditor  so  se- 
cured brought  an  action  oh  his  bond,  and  obtained  • 
judgment,  and  Issued  execution,  on  which  the  land 
mortgaged  was  taken  and  sold  by  the  sherifl*,  at 
public  auctloQ  to  J9.,  the  highest  bidder,  for  70 
dollars,  though  it  was  ihortgsged  to  secure  a  debt 
Of  794  dollars,  J9.,  the  purchaser,  knowing  at  the 
time  of  the  mortgage,  and  of  Its  oelng  unpaid ;  in 
im  actfon  of  ejectment,  afterwards  brought  by  A., 
t|ie  mortgagee,  to  recover  the  possession  against 
B.,  it  was  Uela,  that  the  sale,  lihder  the  execution, 
was  only  of  the  equity  of  redemption,  or  Interest 
of  the  nlortgagor,  and  that  the  mortgagee,  notwith- 
standing the  sale  to  B.,  was  entitled  to  recover  the 
possessmn.    Jaekoonr.  BhU,  481 

N 

naw  TMstw 

In  actions  for  fOsft,  and  other  Urtt,  the  emirt  will  not 
set  eside  a  verdict  oh  the  ground  of  excessive  dam- 
ages, unless  they  are  flagrantly  outrageous  and  ex- 
travagant.   Somthwiek  v.  Stevens,  443 

noTicB. 

1,  Where  a  deed  melting  a  letter  ef  sMomsf^  h9  virtue 
of  whkh  the  conveyance  was  made*  was  dvAy  de- 
posited with  the  clerk  of  Atbrntm,  according  to  the 
act  of  the  Stb  of  JmMry,  1794,  (atee,  7.  c.  44,)  it 
was  h^  to  be  suAeient  iMeics  of  the  power,  by 
means  vi  the  recMal,  to  a  subsequent  purchaser, 
who  was  equaliy  afiSBcted  by  it,  as  if  the  power  it- 
self had  been  also  depeeked.  Jaduenyr,  AWly,  374 

9.  Where  a  suhseqnent  pi»ehasor»  whose  deed  is  reg- 
istered, has  notice  at  tho  time  of  his  purchase,  of  a 
prior  unregistered  deed,  the  prior  deed  wiU  have 
the  piefipfenee }  the  second  purchase,  with  actual 
notice  of  the  prior  dead.beinc  deemed  fraudulent ; 
and  the  vieslion  of  nehee  and  frwrnd  is  cognisable 
in  a  court  of  taw  as  well  as  in  n  coart  eC  ettuity. 
*    ■        f.BmrgwU^  457 

IVOTlCn  TO  «vtt. 
&eBJXC'nfxnT,5.7. 


OHoifOAOA  SALT  Araiiros. 
The  act  passed  5th  of  4^,  1810,  (ssm.  33.  c  I81,i 
concerning  the  Onondaga  8aU  Springs,  required  thni 
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«  all  leaaM  of  Cha  said  loU,  and  aU  tfansfen  thero- 
of;  AMrid  IM  faeofdad  wkliia  M  hnws  after  tbe  ex- 
aMtloa  UmtooT,  in  thn  town  el«rk*a  nAce,  4ce.,  or 
IM  fa  d^^MlC,  tte  MM«  j*««U  b9dmmed  vMf"  it 
was  held,  tliat  a  neglact  to  baTO  an  aaaignmant  for 
a  laaaa  raeordod,  wndaMd  it  Toid  only  a«Binst  bans 
^    JU^muiktmwn.    (AadiMjfet,Mw.34.6.76.a.l^ 

oiroirDi.oA  comiMioirnas. 

1.  The  UmUatimi  in  the  act  ralatlvo  to  titles  to  lands 
in  (humdMgu  county,  («w«.  90.  c.  51,)  as  to  tho  time 
of  flUnf  a  diMsnC  to  the  tuoard  of  commlssiooecs. 
&c  cannot  be  set  np  in  an  action  afainst  sucb  of 
tbe  lossoffs  in  ejectment  as  were  /mm  coverlt  at  tbe 
time  tbe  award  was  made ;  and  bringing  the  action 
during  the  coyertore  is  no  waiver  of  tbe  saTing 
clause  in  tbe  statute.  Jackson  v.  JZommi,  497 

ft.  But  the  illing  adiMMt  being  by  tbe  act  a  conditkm 
precedent  to  a  right  of  recovery,  an  action  cannot 
be  maintained  before  a  dissent  has  been  filed ;  but 
the  wife,  by  herself,  or  bv  her  husband  in  his  name, 
may  file  her  dissent,  and  bring  her  action  with  her 
husband,  and  recover  during  coverture  f  or  she  may, 
within  3  years  after  the  death  of  her  husband,  file 
her  dissent  and  bring  an  action.  Jacluon  v.  lUni^ 
•owi,  497 


1 .  A  ««MW,  that  a  person  sentenced  to  tbe  state  prison 
for  life,  and  afterwards  pardoned.  Is  restored  to  his 
rights  and  duties  as  a  parent,  and  becomes  entitled 
to  the  custody  of  his  infant  children,  who  bad  been 
placed  under  tbe  care  of  a  guardioM,  appointed  dur- 
ing his  dvil  death.  The  enect  of  the  pardon  is  to 
acquit  the  ofibnder  of  tbe  penalties  annexed  to  the 
conviction,  and  to  give  him  a  new  credit  and  ca- 
pacitv ;  but  It  does  not  affect  or  annul  the  second 
marriage  of  his  wife,  nor  the  sale  of  his  property 
by  persons  appointed  to  administer  on  his  estate, 
nor  devest  his  heirs  of  the  interest  acquired  in  his 
estate  in  consequence  of  his  civil  death.  A  the 
Matter  (^  Vewung,  S39 

9.  A  person  sentenced  to  the  state  prison  for  li^,  and 
afterwards  pardoned,  is  restored  to  his  rights  and 
duties  as  tkparettt,  and  becomes  entitled  to  the  cus- 
tody of  bis  infant  children,  who  had  been,  on  ac- 
count of  his  civil  death,  placed  under  the  care  of 
gttardiaiu,  appointed  by  tbe  surrogate.  8,  C,     483 
VAaanT  Atto  chiu>. 
See  TaaiPASs,  1.    rAaoon,  1.* 
rAaTiTioir. 

In  proceedings  In  pmriitionf  where  an  it^aiU  is  inter- 
ested, a  specif  anardian  od  litssi  must  be  appointed 
by  the  court,  under  the  act.  It  is  not  sufficient  that 
the  notice  and  petition,  d&c.  are  served  on  his  teetor- 
nauary,  or  other  general  guardian.  .Afotter  qf   ' 


PAavirnasHip. 

A.  and  B,  having  entered  into  a  contract  with  a  turn- 
pike corporation,  to  make  and  complete  a  certain 
road,  afterwards  made  an  agreement  with  C.  "  to 
let  bim  have  a  share  of  the  profits,  if  any,  in  mak- 
ing the  second  ten  miles  of  the  road,  in  proportion 
to  the  help  he  afforded  in  completing  the  same :  the 
one  half  of  It  to  be  taken  from  Jl.*s  part,  and  the 
other  ftom  B, '«  part.**  It  was  held,  that  this  agree- 
ment did  not  create  a  partnershw  between  Jl*  and 

B.  and  C,  but  was  a  mode  only  of  paying  C.  for 
his  help  and  labor;  and  that  tbe  undertaking  by 
Jt,  and  B.  was  Joint,  and  tbey  were  Jointly  liable  to 

C.  on  tbe  agreement.  And  where  a  sum  was  gra- 
tuitously subscribed,  and  paid  by  the  inhabitants, 
to  assist  JI.  and  B.  in  completing  the  road,  it  was 
held,  that  C.  was  entitled,  under  the  agreement,  to 
his  proportion  of  such  sum ;  and  also  to  be  allow- 
ed as  an  advance  by  him,  for  the  board  and  lodging 
Of  the  workmen  emplcqred  by  Ji.  and  B,  on  the  road. 
Jllkxsy  T.  inUlaair,  S96 

See  sviDliroB,  5. 

FATaiVT. 

1.  Where  two  patents  are  granted  for  the  same  thing, 
the  second  patent  ii  la<^iative  ontU  the  first  Is 
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set  aside ;  and  the  first  patent  may  be  avoided  by 
the  second  patentas,  by  jdrv/bcfa*,  ar  Mtt,  or  nt^to^ 
MsfMia,  in  the  Ooart  of  Chancery,  which  is  the  only 
mode  of  vacating  letters  patent,  which  are  mailer 
of  record.    Jackson  v.  £eiBt4m,  83 

8.  If  a  potent  has  been  issued  by  ftaud,  or  on  false 
■oggestiea,  unless  the  frand  or  mistake  appear  an 
the  face  oi  the  patent  itself,  it  ia  not  void,  but  void- 
able only  by  suit  for  that  purpose,  A. 
See  stncTuzvr,  1. 


In  an  action  of  slander,  for  charging  the  plaintiff  with 
havina  sworn  fiilsely,  and  committed  peijury,  in 
swearing  out  an  attachment,  &c.  before  a  Justice  of 
the  peace,  it  was  held,  that  as  the  statute  author- 
ised tbe  Justice  to  issue  the  attachment  on  satisfac- 
tory proof,  it  was  left  to  his  discretion  t<f  decide  on 
the  proof;  and  where  he  took  tbe  oath  of  the  party, 
which  was  not  legal  evidence,  this  was  held  an 
error  of  fudgment,  and  not  an  excess  of  Juriwiic- 
tion,  and  tM  proceeding  was  therefore  erroneous 
only,  not  void ;  and  perpuj  may  be  assigned  in  an 
oath  erroneously  taken,  especially  while  the  pro- 
ceedings remain  unreversed.  Van  Steenherffh  v. 
Korti,  ICT 

PILOT. 

In  an  action  by  SLfilat  against  the  owner  of  a  ship,  to 
recover  vUotagCj  under  the  act,  {sees.  SB.  c.  86,)  it 
was  held  that  the  situation  of  the  ship,  at  the  tune 
the  pilot  takes  charge  of  her,  is  a  matter  of  ikct,  and 
may  be  proved  by  jmtoI  ;  and  that  the  pilot,  tm  sofli- 
cient  proof,  is  entitled  to  his  pilotage,  though  he  did 
not  cause  an  entrv  to  be  made  in  tbe  log-book,  of 
the  bearing  and  distance  of  the  light-house  at  the 
time  he  took  charge  of  the  vessel,  accwding  to  the 
mles  of  the  master  and  wardens  of  tbe  port  of 
JTew-Tork,  tot  tbe  regulation  of  pOoto,  though  he 
may  be  subject  to  a  fine  for  not  making  such  entry. 
Andthe&ct  that  the  pilot  left  the  vessel,  without 
permission  of  the  captain,  as  required  by  the  rules 
of  the  master  and  wardens,  will  not  deprive  him 
of  the  right  of  action  against  the  owner,  fer^ibe- 
age,  provided  he  left  a  competent  substitute  cm 
board,  by  reason  of  his  being  unable  to  perform  his 
duty  himself.  But  such  subetitule  must  be  a  regn- 
lar  ftrsiM*  or  dqntty  pilot,  otherwise,  he  is  not  en- 
titled to  the  fees,  under  tbe  act ;  thouah,  perhaps, 
the  substitute,  or  his  principal,  miglit  have  an  ac- 
tion against  the  ship-owner,  on  a  fnanimm  mermt. 
for  the  service  performed.  Skepkordv.MUeMU,  118 

PX.BADIROS. 

1.  In  an  action  of  assvmp'sit  for  goods  sold,  ice.  bnm|^ 
by  jS.  against  B.,  B.  pleaded  that  the  suit,  OKmch 
brought  in  the  name  of  A.,  was.  In  trath,  broui^ 
by  C.  who  was  the  person  really,  ultimately  and 
beneficially  interested  in  the  suit ;  and  that  before 
the  commencement  of  the  suit,  the  demand  against 

B.  had  been  assigned  to  D,  by  C.  in  the  name  of 
Jt.  to  satisfy  a  debt  due  ftom  C.  to  JI.,  and  that  this 
suit  was  brousht  in  the  name  of  A.  merely  to  ena- 
ble D.  to  obtdn  payment  of  such  debt,  and  that  at 
the  time  of  the  commencement  of  the  auit,  and 
long  before,  C.  was  indebted  to  him,  B.,  in  a  larger 
sum,  &c.  It  was  held,  that  the  plea  was  bad,  in 
not  averring  that  the  debt  alleged  to  be  due  ftom 

C.  to  B.  was  contracted  prior  to  the  assmmani  to 
Z>.,  for  whose  benefit  the  suit  was  brooghL  Bris- 
ban  V.  Oaines.  45 

8.  The  plea  of  non  eHfaetnm  puts  the  deed  only  In  is- 
sue, and  the  plaintiff  need  not  prove  other  aver- 
ments in  his  declaration.  Oardner  v.  Oardttsr,     47 

3.  Where  a  plea  begins  in  abatement  and  concludes 
in  bar,  it  may  be  considered  a  plea  in  bar :  and  If 
a  demurrer  to  such  a  plea  concludes  in  bar,  the 
Judgment  will  be  final.  Execntars  of  Sdkoenmafco 
y.  JBImendot/,  4f 

4.  A  declaration  in  repUmn  must  state  aplocscertaia 
within  the  village,  or  town,  but  the  omission  raai 
be  cured  by  the  defendant's  pleading  over.  Qord 
ner  y.  Hvmpkttiv.  SI 

h*  Where  the  defendant  in  MMDry  states  tbe  predas 
kmse  m  place,  tbe  plaintiff  may  traverse  the  place 
in  the  avowrf,  though  not  described  with  certaint) 
In  his  declaration.  But  where  the  plaintiff  does 
not  traverse  the  place  in  the  avomy,  but  Joins  issue 
on  the  tenanef,  the  locus  fa  gae  Is  rendered  Immate 
rial ;  and  the  plaintiff  may  show  the  taking  of  the 
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foods  in  uiotber  pUice  .nxii  tlM  tenae  demiMil, 
vspedally  wliera  tbe  goods  were  removed  lh>m 
Bocli  taoose,  Isaving  tbe  rent  unpaid,  and  were 
seized  within  90  days  thereafter,  ib. 

6.  If  the  phUntiir  ummuis  to  malce  tlie  place  material, 
he  mvst  in  his  plea  in  bar,  or  replication  to  the 
mmoryf  travecae  the  talcing  in  the  place  alleged  in 
the  atoviy  and  talce  issue  thereon,  ib. 

7.  In  an  action  on.  a  promissory  note  for  100  dollars, 
the  defendant  plisaaed  in  bar,  that  in  consideration 
that  the  plaintiff  had  fromiBed  and  agreed  to  sell 
and  deliver  to  him  a  certain  vessel,  and  to  execute 
and  deliver  to  him  a  bill  of  sale,  ^c.  the  defendant 
promised  to  pay  the  plaintiff  900  dollars  in  cash, 
and  100  dollars  on  the  Ist  Octo^ar  thereafter,  ana 
the  defendant,  accordingly,  paid  the  plaintiff  900 
dollars,  and  save  to  him  a  promissory  note  for  100 
dollars,  which  is  the  same  note  on  which, &c.,  but 
that  the  plaintiff,  thonrii  he  delivered  the  vessel, 
did  not  execute  a  bill  of  sale,  &0m  for  want  or 
which  the  defendant  could  not  obtain  a  license, 
or  lawfully  sail  or  use  the  vessel^  &c.  by  reason 
whereof,  the  consideration  of  the  note  had  failed, 
ice.  On  demurrer,  it  was  Md  that  the  plea  was 
bad;  and  that  the  promises  were  mutual,  and  the 
one  being  in  consideration  of  the  other,  the  plain- 
tiff was  entitled  to  recover  on  the  note,  without 
showing  a  performance  of  the  premise  on  his  part. 
Close  V.  Jmer,  90 

8.  Where  a  declaration  is  entitled  generally  of  a  pre- 
ceding term,  Mid  the  promise  or  cause  of  action  is 

.  laid  on  a  day  sabsequeat,  it  is  bad,  on  general  de- 
murrer,   ffiarkur  V.  Jots*,  119 

9.  There  should  be  a  special  memomndum,  in  such 
case,  entitling  the  declaration  of  the  day  on  which 
it  is  filed,  ib. 

10.  Where  a  defendant  pleaded  aon  tst  faetmm  to  an 
action  on  a  bond,  and  gave  notiea,  specially  setting 
fortti  an  usurious  contract,  it  was  held  that  in  ca- 
ses of  notices  as  well  as  in  pleas,  the  contract  set 
forth  must  be  correctly  and  truly  stated  and  proved 
as  laid ;  a  variance  in  this  respect  in  a  plea,  as  in  a 
declaration,  is  fatal,  and  more  especially  in  a  idea 
of  usury.    Lawrsnee  v.  JTatM,  190 

11.  And  where  the  defendant  in  tbe  notice  subjoined 
to  his  plea,  stated  the  usurious  contract  as  arising 
on  the  sale  of  cattle,  as  well  as  the  loan  of  money, 
and  that  the  cattle  were  sold  and  delivered  at  the 
time  of  the  contract,  and  the  proof  was,  that,  the 
cattle  were  to  be  kept  by  the  plaintiff  for  one 
month  before  delivery,  the  variance  was  held  ma- 
terial and  fatal ;  but  it  seems  an  omission  to  state 
in  the  notice  or  plea,  that  the  defendant  gave  a 
mntgagty  by  way  of  eollataial  security,  is  not  so 
material  as  to  vitiate  it,  ib, 

VSL  A  demand  and  reftisal  in  an  award  must  be  plead- 
ed, and  cannot  be  taken  advantage  of,  onoer  the 
plea  of  mA  mgard.    Pm^Ums  t«  Wi$tg,  143 

13.  An  objection  to  a  plea  jnrff  darrein  cMftmMmce,  that 
it  was  not  pleaded  in  proper  time,  cannot  be  taken 
advantage  of  by  the  plaintiff  on  demurrer :  but  it 
should  be  made  on  motion  to  set  aside  the  plea.  It 
rests,  however,  in  the  discretion  of  the  court  to  re- 
ceive such  a  Idea  or  not.  after  more  than  one  con- 
tinuanee  between  the  tune  the  matter  of  the  plea 
arose,  and  the  patting  in  of  the  plea.  Mergan  v. 
Djier,  '      ■  ■  161 

14.  A  plea  of  a  discharge  under  the  insolvent  act  of 
the  3d  Jlpril^  1811^  (jteee.  34.  c.  193,)  must  set  forth 
matter  enough  to  give  the  Judge  who  grants  the 
dischaige  Jurisdiction ;  and  such  plea  must  state 
that  the  defendant  had  been  an  inhabitant  of  the 
county  for  three  months  preceding  the  presenting 
the  petition ;  or  that  he  was  in  prison  in  the  coun- 
ty ;  otherwise  it  is  bad,  ib, 

15.  A  plea  that  the  phiintiff  is  an  alion  enemy,  resid- 
ing in  the  enemy's  countiy,  ite.  may  conclude 
either  in  abatement  or  in  bar,  though,  as  tbe  disa- 
bility of  the  plaintiff  is  temporary,  it  would  seem 
that  the  plea  ought  to  conclude  in  abatement.   Bdl 

T.  ChOfWUM,  183 

16.  But  whether  pleaded  in  bar,  or  in  abatement,  the 
Judgment  on  such  plea  will  not  abate  a  new  action 
on  the  return  of  peace :  for  the  alien's  right  of  ac- 
tion is  only  suspended  during  the  war,  ib. 

17.  If  the  true  time  when  the  cause  of  action  arose,  is 
set  forth  In  a  bill  against  an  attorney,  and  it  Is  sub- 
sequent to  the  term  in  which  it  is  filed,  and  there  is 
fu>  special  memorandum,  il  is  bad  on  special  de- 
morrer.    JBsHnv*  VToed^  918 


18.  A  ooont  for  a  trecpass  for  breakhif  the  tdaiirtiff* 
close,  and  a  count  for  a  pound-hrsacb  or  rescous 
may  lie  joined  in  the  same  declaration.  B4H*er  v. 
JhmboUon,  940 

19.  To  a  declaration  for  a  Ubel,  charging  that  by  hypo- 
critical cants.  See,  tbe  plaintiff  and  his  associates 
effected  the  incorporation  of  the  Mankattam  Bank,  in 
which  the  plaintiff's  share  of  the  profiu  was  several 
thousand  dollars,  and  that  the  plaintiff,  as  a  mem  Ucr 
of  the  senate^  advocated  the  bill  entitled  "  An  art 
for  supplying  tbe  city  of  J^ew-Yerk  with  pure  and 
wholesome  water,'*  knowing  that  it  contained  a 
clause  authorizing  the  company  to  carry  on  banking 
business ;  and  when  he  knew  that  the  other  mem- 
bers of  the  legislature  were  ignorant  of  that  fact,  &  c 
the  defendant  pleaded  in  justification,  that  tlie  plain- 
tiff was  a  senator,  ice,  on  the  9d  jfpril,  1798,  thai 
such  a  law  was  passed,  and  averred  that  at  the  time 
of  passing  the  said  law,  to  wit,  on  the  1st  jfyril,  1798, 
the  plaintiff,  as  senator,  advocated  and  supported 
the  bill,  knowing  at  tlieiime  that  it  contained  such 
clause,  Jtc,  and  that  a  large  majority  of  the  other 
members  of  tbe  legislators  we^  ignorant  of  that 
fact.  Ice,  and  that  at  the  time  and  place  first  above 
mentioned,  the  plaintiff  held  and  was  owner  of  a 
large  portion  of  the  stock  created  by  the  said  law, 
to  wit,  5,000  dollars,  &c.,  all  which  acts  of  the  plain- 
tiff were  hypocritical  and  deceptive,  and  contrary 
to  his  duty  as  senator,  &c.  The  plaintiff  repUea^ 
that  at  the  time  he  advocated  the  said  law,  as  a  sena- 
tor, he  did  not  hold,  and  was  not  owner  of  any  stock 
created  by  it,  nor  bad  he  any  interest  whatever  in 
the  stock,  &c.  On  a  general  demurrer,  the  repli- 
cation was  held  to  be  bad,  as  being  a  departure  frcni 
the  declaration,  and  no  answer  to  the  plea.  S^cv- 
eer  v.  &nUkvick,  959 

90.  A  plea  of  justification  nnder  a  warrant  issued  by  a 
magistrate  to  search  for  stolen  goods,  need  not  state 
that  it  was  in  fact  executed  in  the  day  time.  Belt 
V.  CXappf  9t'3 

91.  In  an  action  of  trover,  the  defendant  in  the  same 
plea  pleaded  specially  that  the  goods  were  sold  by 
order  of  the  plaintiff,  on  commission,  and  that  the 
defendant  was  discharged  under  tbe  insolvent  act. 
On  a  special  demurrer  the  plea  was  held  bad  for 
duplicity.    Kennedy  v.  Strong.  289 

93.  If  the  defendant  pleads  specially  what  amounts  to 
the  general  issue,  it  is  bao  on  special  demurrer,  as 
in  an  action  of  trover,  where  the  defendant  pleaded 
that  the  goods  were  sold  pursuant  to  the  order  of 
the  plaintiff,  this  was  held  to  amount  to  the  general 
issue,  ib. 

93.  Where  the  avowant  In  r^levin  does  not  set  forth 
his  title,  or  allege  tbe  estate  of  which  he  is  seised, 
but  only  that  he  was  lav^fuUy  poeeeeeed  of  the  close, 
ice.  tbe  avowry  is  bad.  A  general  replication  to  an 
avowry  de  injuria  premria^  fc  is  bad  on  ^teeitd  de- 
murrer.   Hopkine  f.  Aenktna^  370 

94.  In  repleoinwhtxe  the  defendant  Justifies  the  taking 
of  the  beasts  as  a  distress  damage  feaeant,  the  plain- 
tiff may  reply  that  tbe  avowant,  after  making  the 
distress,  abused  it.  so  as  to  render  him  a  trespasser 
ab  initio,  as  if  he  impounds  the  cattle  after  making 
the  distress,  without  having  the  damages  previously 
assessed  by  tbe  feac^^ewere,  according  to  the  di- 
rection of  the  act;  (sees.  94.  c.  76.  s.  16:)  and  he 
shall  recover  damages  as  in  trespass,  for  tne  unlaw- 
ftil  taking.    Sopkins  v.  Hopkins,  S7( 

95.  To  an  action  oCassHmpsit  by  Jl,  and  B.  against  C 
for  goods  sold  and  delivered,  &c.,  O,  pleaded  that  a> 
the  time  of  the  sale,  &c.  one  R.  carried  on  trade  by 
the  plaintiffs,  and  In  their  name,  for  his  own  account 
and  risk,  and  that  R,  by  tbe  plaintlfib,  under  their 
name,  &c.  sold  the  goods,  ice,  and  that  B.,  as  agent 
for  the  plaintiff^,  assigned  the  debt  or  demand 
against  C.  to  one  F.,  to  be  collected  and  applied  by 
him  to  pay  a  debt  due  to  him  from  R.,  ana  that  be- 
fore the  assignment,  and  before  tbe  suit  by  jI.  and 
B.  against  C,  R-  was  indebted  to  C.  to  a  greater 
amount,  &c.,  and  was  the  person  really,  ultimately, 
and  beneficially  interested  in  the  suit.  It  was  held, 
that  the  promise  must  be  deemed  to  have  been  made 
by  C.  to  A,  and  B.,  who  had  a  right  to  sell  the  goods, 
receive  the  money,  and  discharge  O.,  and  that  the 
suit  was  rightly  brought  In  their  names.  That  ad- 
mitting R.  was  the  eestuy  que  trust  for  whose  benefit 
the  goods  were  sold,  the  plea  alleging  also  that  F., 
as  a  eestam  que  trust,  had  brought  the  suit  in  the 
name  of  the  plaintins.  a  court  of  law  could  not  re- 
cognise and  settle  sucn  interfering  and  complicated 
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■ :  mmi  Hut  the  vtatute  illowlnf  H^^  (mw. 
M.  c.  90)  dM  aoC  tapty  to  the  eaae.  BeiidM.  the 
dttfhBdut  iattaad  or  pleading  in  bar,  ought  to  far^e 
pleaded  the  general  issue,  and  given  notice  of  the 
Mt^  aceordlog  to  the  diieetiona  of  the  act.  jiUem 
y.  OsiMf,  996 

99.  And  where  C.  fyarther  pleaded  that  after  the  sale 
of  the  goods  by  jS.  and  it.  to  him,  Jt.  Itecame  solely 
interested  in  the  whole  of  the  demand  or  debt  against 
him,  and  while  so  interested  l>ecame  an  insolTent 
debtor,  within  the  intent  of  the  act  of  the  3d  of  «^pn<, 
1611,  and  while  so  Interested  in  the  demand,  B.,  as 
acting  attorney  of  the  pUintiib,  t^  the  direction  of 
Jl.  assigned  the  debt  or  demand  to  F.  to  be  collected 
by  him  (or  aecoant  of  Jl.,  and  to  be  aj^ied  in  pay- 
ment of  a  debt  doe  ftom  ii.  to  F.  i»  fr^ntui  to 
other  debts  of  Ji.,  and  In  contemplation  of  applying 
for  his  dischaije  under  the  insolyent  act,  and  to 
defiaud  other  eredltois,  of  wliich  f.  had  notice,  and 


who  had  not  as  a  credttor  of  it.,  imprisoned  or  Im* 
pleaded  him,  ^c,  and  th$t  A.  assLnied  til  his  estate, 
Ac.  under  the  act,  and  obtained  m9  disehvge,  Itc, 
this  was  held  to  be  no  )>ar  tp  t|ie  eoit  of  A,  and  B. 
against  C,  «^. 

IT.  In  an  action  of  coyenant,  on  an  agreement  to  put 
up  the  frame  of  a  boute.  and  enclose  the  tviae,  on 
or  before  the  1st  of  October;  the  defendant  pleaded 
that  he  did  put  up  the  frame,  &c.  on  or  before  the 
1st  October,  to  wit,  on  the  Ist  Juw,  and  W(is  n»dy 
and  willing,  and  tendered  and  ojbred  the  plalntlfr  to 
enclose  the  same,  dec;  but  ihn  the  plaintiff  did  not 
furnish  the  necessary  materials,  flee,  according'  to 
bis  agreement,  flee.  The  ptaintilT  replied,  that  he 
did  furnish  the  materials,  fltc,  and  did  and  per- 
formed all  things  on  his  part,  &c.,  (as  before  stated 
in  his  declaration,)  y«t  the  defendant,  at  the  ttes 
and  fiace  mentioned  in  his  plea,  did  not  pc|t  np  and 
raise  the  frame  of  the  house,  ^c;  nor  did  he,  fte. 
tender  or  odter  to  enclose,  &c.  On  epedtd  desutrr/r, 
this  replication  was  held  bad,  fortraTerstng  the^iii# 
and  flace  stated  In  the  plea,  which  were  Imipi^tmla], 
and  introducing  averments  of  pertbrroance,  lieibre 
made  in  the  declaration,  thereby  loading  the  reoli- 
cation  with  multifarious  and  unnecessary  matter, 
and  putting  in  issue  several  and  distinct  matters  of 
(hct.    Hogers  v.  Bnrk^  4(10 

96.  Where  the  plaintiff;  hi  his  dec^aiatfon,  stilted  that 
the  defendant  made  his  ce/tain  promlssojy  n.b|e,  by 
wbieh  he  promised  to  pay  the  plaintiff  ^5  dollara, 
In  neat  etoek,  fcc.  with  interest,  «</br  value  received,** 
by  reason  whereof,  &c.  And  the  note  produced  at 
the  trial  did  not  contain  the  words  vahie  received. 
It  was  h«ld,  that  these  words  as  stated  hi  the  de- 
claration, were  merely  descriptive  of  the  contract, 
and  not  an  averment,  and  therefore  thejte  was  a  va» 
riance  between  the  contract  declared  on,  and  that 
given  in  evidence.    Sazen  v.  JohMon.  ^18 

39.  Where  an  anewr^HXA  not  set  forth  the  eatateV 
which  the  avowttnt  waa  seised,  it  was  held  had, 
though  the  plaintiff  had  pleaded  over,  a^d  a  verdict 
was  taken  on  the  issue  joined :  and  the  Judgment 
was  orrMtfedon  that  ground,    flw^y,  Clark,      ^ 

Jka  AJLJ9K,  1. 


Bee  KOBTaAOB,  10. 


On  appeal  by  the  overseera  of  3.  against  the  oyenwera 
or  M  from  an  c^      '  "    " 


the  derk,  nnst  Ve  given  as  for  ttie  tiisi  ef  a  eaose. 
Oreem  v.  O^tkrie,  198 

3.  Wh  we  a  writ  of  error  was  broni^  on  a  ^mdcnent  in 
a  court  of  common  pteas  to  this  conrt,  and  nie  judc> 
pient  below  leversed,  a^d  a  venire  de  neve  award^, 
retwnaMe  in  this  court,  and  4ie  cause  was  tried  on 
the  record  remaining  ta  this  court,  and  a  verdict 
found  for  the  plaintiff:  H  was  held,  that  die  plain- 
tiff could  not  set  9p  a  defect  In  form  in  tlie  re^rd  on 
a  motion  in  arrest  of  judgmeipt.  ffUfiame  v.  Fa»- 
derveer,  900 

d.  Wbe^  the  pls«tliMi  ip  tJ^  record  stated  that  the 
court  was  held  at  the  vlliage  of  Otsego,  without  say- 
ing at  the  court-house :  it  was  held,  thai  as  thefoort- 
bouse  iiad  been  pulled  down,  and  not  rebuilt  a^tbe 
time  the  court  was  held,  the  pUeitum  was  sufficient : 
and  at  any  rate,  it  v^as  aMitter  of  form  only,  and 
cured  after  verdutf  by  Oie  statute  of  te^aOtf,  ib. 

6.  Bills  agaijast  attorneys  joofl^  filed  m  vacation,  and 
the  suit  is  deemed  to  eoramence  opW  from  ^  time 
of  filing  the  bill.    Sabin  t,  tToed,  918 

6.  Though  a  bill  Is  ehtitied  generally  of  a  term,  the 
piaiiMiff  is  aUoFed  to  show,  at  the  trial,  the  time 
when  the  cause  of  action  arose,  ti. 

7.  A  bill  of  ejcbeptioQs  tendered  Bftar  the  )uiy  have 
returned  into  court  wfth  their  verdict,  but  before  it 
is  ddivered,  Is  in  season  as  to  any  erception  to  the 
charge  of  the  judge,  but  not  as  to  any  4|oestioA  of 
evidence  arising  at  the  trial.    Lamue  v.  Barker,  313 

8.  Where  the  plaintiff'  In  a  cause  dweontinhes  ^e  suit 
wMiout  leave  of  ttie  court,  tte  defendant  cannot 
obtain  his  costs, on  motion,  but  most  proceed  toMs 
free  the  plaintiff,  treating  the  diseoi^uanee  aa  a 
nuHity.    Leonard  r»  Slaugiter,  967 

9.  When  Hiera  was  a  variance  betweea  the  SQin  men- 
tioned in  the  Judgment  n^,  of  thei«cai  amount  of 
damages,  it  was  held  not  to  be  material,  the  clause 
of  is  flsco  ep  afUngunlt  being  only  a  clerical  addition, 
and  no  part  of  the  judgment.  '  Jadteonr.  Pratt,  381 

|0.  In  aiBtMms  for  HMe.  and  other  tarte,  the  court  will 
not  set  aeide  a  verdict  on  the  pound  of  exceeeivt 
damaree,  unless  they  ara  flagrantly  outrageous  and 
eactravagant.    Botakuriekr,  Stevew,  443 

11.  Where  a  defendant's  attorney  received  ekort  metieg 
of  trial,  and  did  not,  therefore,  attend  the  ch«ni^ 
pgid  ap  tii«it«^  was  taken  againrt  the -defendant  by 
deAMilt,  of  which  the  attorney  was  not  In^^rmed 
until  it  was  too  late  to  apply  at  the  next  term  to  set 
aside  the  defkult^  it  wias  h^d/that  the  notice  of 


the  next  term  alter  the  inqpest  was  taken. 
V.  T^fts, 

Bet  7  AMI  TIM* 


a 


order  of  removal  of  a  pauper,  to  the     *  Z^JH^S 
■  Moved,  that  the  nauoer  had  nur-  m^  aisvrain. 


ation  expressed  in  the  deed :  and  that  iie  mortgaged  it 
back  to  the  grantor  fbr  900  doOaca.  It  was  held;  that 
the  overseen  of  JV.  mi^t  show,  by  parol,  that  the 
consideration  had  not  been  paid  by  the  pauper  for 
the  land.    Overeeera  ^  Berdm  y.  Qoereeers  ^  JVbr- 


9m  BJacTMBRT,  8, 9, 10.    AATBBsa  poiixuioR.    pvr- 
nancs^4^,  17,  IB. 

niAOTioa. 

L  mem  ttie  plaintiff  in  a  suit  becoanesan  aluqi  enema 
after  Judgment,  the  court  will  not,  on  motion,  stay 
or  set  aside  the  execution.    BvMee  v.  JUttle,      117 

S.  The  same  n«cic«  of  assessment  of  damages,  befhre 

500 


fifie  p,»Tii|. 

asoiinv  or  nnaiM* 

See  f aAVos,  9.    moricM,S<. 

luiiiy. 

1.  Wkeaa,  oai  aleaae,  thersnl  li  BBade  n«r»hie  la  m- 
jMira,  A«..  thp  landlord  jnaay  diatcaim  M  .hei^g  for  a  * 
anm  cemn.    Smdth  y.  Oau^n.  9^ 

9.fiotf  tondtehdId'bgrcMtaitt  asraifi^^Jtbe  lapi^Qord 
^'^  -•-  ik, 

BBPUBVlir. 

1.  In  r^leefR,  where  the  defeada^it  luatiffee  the  tA\n% 
*  of  the  heaata  as  a  distress  |{a«^r;s^^all(,tjteplah^ 
tur  may  reply  that  the  avowant,  after  ^laktpg  the 
diatrass,  aKosed  it.  ao  aa  to  vender  him  a  Ireqtasset 
ah  initio ;  as  if  he  impends  the  cattle  «fter  makhug 
the  distresa,  without  havlpg  the  damageapieyioasiv 
assessed  by  the  fence  viewere,  accordiM  toiAe  dU 
>eetion  of  the  act.  {Seee,  94.  c.  78.  $.  107)  And  h^ 
ahall  reeovjBr  damagee,  aa  in  treapaas.  for  the  aiufw. 
iWl  taking.    Se^v.BopH^,  «e9 

S.  Where  an  avdwry  did  not  aet  Ibsith  the  M^te  of 
'    whkh  the  evMoeat  waa  aeteed,  it  waa  he|d  bad, 
though  the  plaintUf  had  pleaded  9ver,anda  ver- 
dict was  taken  on  the  Issue  Joined  5  apd  the  indg. 
io^t  waa  amsted  en  that  ground*   Ma/n  v.  ^^^t^ 

Sm  ruBADiRot,  4, 5, 6  99,93. 


INDEX. 


8e$  HiOHWAri. 


8 


•caoBAKIJi  81UD«i. 


tt€  over  the  Sekokarw 


t)l9  jwfttf*  of  11^  IMSt,  (tew.  I 

from  toIK  for  passing  the  bridge  over  i 
kill,  **  all  person*  amviag  iftrewood  for  their  own 
AunUjiDee,"  .extends  ^m  w«V  to  a  person  drawing 
]|is  firewood  «t  one  1t^^m,  wEb  the  assistance  of  his 
neicbbori}  Ui4  ii^tbers  lured  for  that  pnrpow,  as  if 
he  bimfw^  dre^  hint  ope  Ipad  in  one  nay.  Wo4taUr 
V.  ran  FecAten,  467 

soian  FACIAS. 
After  Jadgment  in  fhvor  ef  wf .  and  his  wife,  on  a  bond 

Siven  to  them,  conditioned  for  their  maintenance 
uring  their  Joint  and  several  lives,  A,  died,  and 
afterwards  the  wife  died,  and  it  was  held,  that  the 
executors  of  the  wife  might  bring  a  «etr«  faeiaa  on 
the  Judgment.  Ezeeu/ton  of  BeluMnmaker  v.  JCJmeN- 
dsnf,  48 

»Ano»-WAlttAIfT. 

1.  A  naartM-warrmA  undor  the  hand  and  seal  of  a  Jus- 
tice, reciting  information  on  sstA,  that  certain  goods, 
describiog  oiem,  had  been  stolen  by  A,  and  B., 
tand  were  concesJed  fai  the  house  of  C.  and  com- 
manding tiie  officer,  to  whom  it  was  directed,  to 
eQter  the  said  house  in  the  iauflbiis,  and  search  for 
the  articles  stolen,  and  to  bring  them  with  O.  or 
the  person  in  whose  custody  the  goods  sfaeuld  be 
fbund,  before  the  Justice,  is  « legid  and  valid  war- 
rant.   BtUf^CHflfp,  S63 

%  And  a  plea  of  Justification  under  inch  a  warrant, 
need  not  state  that  it  was,  in  &ct,  executed  in  the 
daytime,  t^. 

3.  l^he  dfflcer,  in  the  execution  of  such  a  wamuK,  if 
the  door  be  shut,  may,  aifl»r  a  demand  and  leftual 
to  open  it,  break  open  the  outer,  or  tAbpt  door  of 
the  house.    $^y*  &^i  '   '        '  ib, 

8,  signed  a  writing,  by  which,  for  value  received^  he 
promised  to  pniit  the  tiouse  of  Z.  in  a  particular 
manner,  specified  in  the  writing  j  and  B,  endorsed 
on  the  paper  a  promise,  that  the  agreement  should 
be  executed  in  a  workmanlike  mannen  Cn  an  ac- 
tion of  assvimpdt  by  8.  against  £.,  he  pleaded  the 
agreement  by  way  of  ssMlT,  and  claimed  damages 
for  its  nonperformance ;  it  was  held  to  be  a  valid 
contract  l>etween  8,  and  £.,  which  might  be  set 
Af.    £s«Uy.4mCm  $)60 

See  rLaAniifOi,  S4. 


4.  Where  goods  taken  on  an  eiecvtlon  agatait  J?.,  if 
an  officer,  were  claimed  b;^  A,  as  bis  property,  and 
the  officer  summoned  a  jujy  of  iniiuiry  as  to  the 
claim ;' it  was  held  that  the  inquisition  was  no  i«s- 
t^fUaiUm,  in  an  action  of  trespass  brought  by  A, 
against  the  officer,  but  went  only  in  mkicatien  of 
damages  >  though  such  inquisition  may,  uji  many 
cases,  Justify  jthe  officer  for  makng  a  return  of  mJ 
la  Una.     Tounuend  v.  PkilUpSj  96 

6*  The  declarations  and  confessions  of  a  general  dep- 
uty <^  a  sheriflT  made  to  the  attorney  of  tl«e  plain- 


|.  The  jribei^  Iwing  ex  eiJfMo  a  conservator  of  the 
peace,'it  is  bis  diUy  to  arrest  i^I  penons,  with  their 
abettors,  wHo  oppose  the  execc^tion  of  leg^l  process. 
Cniee  y,  ^Imrtm.  85 

%  'Wnere  a  sherifir,  having  ^  wviant  toappr^end 
several  persons,  who  had  riotously  assembled  to- 

f  ether,  and  coinmitted  an  assault,  4te.  came  to  the 
ouse  where  they  were  assembled,  and  being  re- 
ifisted,  and  unable  to  make  the  arrest,  commanded 
A.Bnd  others  to  guard  thie  house  In  which  the  per- 
sons were  assembled,  and  prevent  their  jescape, 
while  he  went  to  the  next  town,  about  4  miles'  dis- 
tant, to  get  a  sufficient  force  to  enable  him  4o  exe- 
cute the  warrant ;  It  was  held,  that  A.  and  the 
others  were  bound  to  assist  the  sherifir,on  his  order 
or  snauhoas,  in  pBesesving  the  jMaoe,  .or  appre- 
luiBdIiig  the  «AiM«ES .  and  that  the^hOEUT  .was  to 
be  deemed  eonstniflfciMfy  jicasent,  so  asxojastify  A, 
and  others  to  arrest  the  otiOMders,  du^dng  his  teA- 
-yenqrnhseBQS  for  ^hfS  mispoae  of  getMBff  Au^her 
assistance,  of  which  Ihct  the  Jury  were  to  decade: 
and  that  if  A,  and  others,  so  iviemd  hy  the  jdieriff 
to  asriit  him  duxinf  his  tempniniy  nfasaaeeiiDr  such 
purpose,  should  IMnait  or  assist  the  offiindexB  to  es- 
MM,<liey  VQiiulliellafale  to  puniahmrsnt,  t>. 

9.  "D^ere  nehestfiTaiyested  apeisdn'on  t  so.  ss.  while 
IM  was  attending  eoort,  and  he  was  discharged 
Anas  the  acnMt,it  was  held,  that  4he  service  of  the 
te.  ss.'heing  imgttla^  and  void,  the  sheriff  was  not 
entitled  to  any  fees  on  such  service  Jfragg  v. 
-— -  99 


to  charge  the  sheriff.    MeUv.Kip,  478 

See  BSOAFX.      XXXCnTI.Mr.      Jp^ARCH-WARaANT.      OAOI. 

UB^Tins. 


I,  In  actions  of  sj^snder,  where  the  words  are  i)ipt  ao- 
^onable  of  tbomselves,  the  j^oof  of  damafje  must 

SB  confined  to  the  particular  dama^  alleged  in  the 
edaration.  The  plaintiff  cannot  give  evidence  of 
9-  fi»B«/ftl  ^*  of  ^putiktipQ  lor  leason  of  the  sjUin- 
der.  '  Merrick  Y.tgpham,  S81 

9.  Whether  a  person  who  repeats  a  slander,  but  who, 
fit  the  same  time,  names  the  person  from  whom  he 
xeceived  it,  may  plead  that  circumstance  injustifi- 
'  cation,  seems  to  depend  oh  the  intent,  or  quo  annno, 
with  which  the  wor^s,  ffUk  the  name  of  the  an- 
t^,V9Xppe§fe4,    Di^y.J/iifj^^  447 

See  ma^onr. 

SLATjI. 

fiee  ivTk.vr, 8.    withx^s,  4.    ^ mum rsir,  8, 9. 

STATOTSt   COflBTnunO,  XZn.AIMXI>,  Oft  OITBO. 

1787,  Feb. «. 

,fV»b.«9. 

^<-*,  Feb.  S6. 


S.10.  e.  13.    (Usury,)  1^40.185 
;fV»b.«9.   Sess.lO.«.97.    (Uses,) 


■.10.C.44.    <Fi»ids,) 


456 
110.  5244. 
364.  413 

17^,  Feb.  6.    Sees.  11. «.  6.    (Forcible  Entry,)      904 
^„^^  ^p.., —   ISess.  ll.e.i).     ^Common  InAumers,) 

..-*^,  Feb.  jtt.  0«B9. 11.  £.  36.  (Distresses«nd  Rents.) 

2794,  Jan.  £.    fiess.  17.  c.  44.  (ililitary  Lands,)      '^4 

1797, ".   Bess.  i^.  c.  61.  (Onondaga  Titles,)    407 

1801,  Feb.  SO.    Sees.  84.  c  83.    .(ieofii|ls,)  900 

,  Maech  6.  g^ess.  S4.  c.  18.    (fiaatardyO        66.  93 

^^,ManhAl.   fiess.  94.  c.  44.    (FsoBiiuMOfy  Notes,) 

.., — ,  ■„   „,  ...    fless.  S4.  e.  46.    (iSaming,}  407 

^~^,^. — r-~^.    fiess.  34.  C.56.  (imprisonment,) 

160.  333.  ^ 
., — ^,lCaMba4.  Se4S.fi4.«.68.  (Dogs,)  101 
, :.^.    Sew,  94.  c.  65.       (j^ibeas  Corpus) 

■—-,  ■      ..'j    .  fiess.34.«.i66.    (Insolvent  Debtors,'^ 

-.---,  March  37.    fiess.  34.  c.  78.  s.  16.  (Fence  View- 
em,)  953.370 

..^^^^ ^.   Bess.  a4.€.'Z9^  (Religious  fiocieties,) 

'  317 

,  March  90.  fleas. 04.  o.  «1.  {<BatA  Ubeities,)    549 

r,  April  3.    Sess.fi4.  c.  110.  (jeommon  Fleas,)   300 
"  "    Bess. 34.C.  155.    (Registering  Deeds.) 

Seas.  34.  c.  166.    (Mostgagea,)        185 

■.:34.je.l64.    (f^voms.)  347 

.  34.  c.  170.  (Costs,)  816.  919.  303 

s.M.e.l7«.    (FaWitiDn,)  486 


-,A4icUe. 
. ,  April  8. 

liqil  March  19. 


Bess.  34.  c.  188.  XLimiftaKians,)  85.  464 

"        34.6.184.    (Poor,)  889 

Bess.  94.  c.  186.  (&ghwayaO   386.  470 

:Bess.  35.  c,  44.        (fioiseiracing,) 

407,408 

1808,  April  3.    Bess.  96.  c.  70.    (Police  and  Health  of 

MeW-YoKk,)  96 

". — -.  April  6.  Bess.  36.  e.  88.  (Military  Lands,)      133 

1801^  April  4.    S<       "~'       " 

1806,  Mereh^ 

,Apiii7.    Sess.  99.  e.  148. 

JJ807,  Mareh  80^    8cm.  30.  e.  43.  tBopecviaon^     118 

1808,  April  11.    Bess.  31. «.  394.    <«5  DoHar  A«t,)  51. 

101. 106, 107, 108, 109,  UQ,  111.  114. 139. 168.  89. 

MO.  ^308.  68s  367 


C.81.    (Mlotaj  119 

39.  «.  60.     (Fao^en'  ^°IE: 

n«>war,) 


«w  ^ 


INDEX. 


1809^  ItacliSaL   fl6M.  aa;  e.  148.     (OmI  Ub«ftlMO 

.~i^  Mareh  98.    Sms.  39.  e.  168.   (M Uitia,)    100.  455 
-..,  March  98.    Bm.  89.  c.  168.  Vn«tkM>  CoaittO 

1810»AprU&     BMi.  33.  e.  ISL     (OMndH^'Salt 

Sprinn.)  466 

■^.■^  flMk  33.  0.  187.     (Qaol  Ubertieig 

1611,]Iucli99.    fieM.  34.  c.  76.     (OnoMlmn  *8alt 
fitarinfi,)  466 

»i|ifU3.    8«M.  34.  c  133.    riniolfw 

16L  996.  969.  396. 

,  April  9.    SeM.  34.  e.  196.   (Siitlilkctloii  of  Judg 

meats,)  993 

h  jLii  JV*«i9.r«rk  gave  a  letter  of  credit  to  B,  ad- 
dresaed  to  C.  ia  JtUtmif,  reqiMiting  C.  to  deliver 
iood«  to  ^.  on  ttie  best  tenm,  to  a  certain  amoont. 
C.,  instead  of  delivering  tlie  goods  bimself,  gave 
B.  a  letter  to  D,  in  Geneva,  lequesting  liim  to  de- 
liver goods  to  B,  to  the  amount,  and  engaging  to  be 
responsible;  and  D.  accordingly  delivered  the 
noils  to  Jl.  In  an  action  brought  by  C.  against  Jt. 
for  the  amount,  it  was  held,  that  the  engafsment  of 
Jl.  to  C.  did  not  make  him  answerable  for  goods 
fumisheit  by  any  other  person.  A  surety  is  not  an- 
swerable beyond  tiie  scope  of  his  engagement. 
traUk  V.  B^Oie^  180 

9  Where  the  condition  of  a  bond  was.  that  A.,  a  clerk 
in  a  bank,  should  «*  weU  and  faithfully  perform 
the  duties  assigned  to,  and  trusU  reposed  in  him,  as 
first  teller,*'  6lc.  it  was  held  to  apply  to  the  kmutty, 
and  not  to  the  ability  of  the  clerk ;  and  that  the 
sureties  were  not  res|K»nsible  for  a  loss  arising  to 
the  bank,  from  the  mittake  of  the  clerk,  but  only  for 
abroach  of  trust  or  dishonesty.  ITmsn  Bmk  v. 
OtoMSf,  971 

3.  jr.,  a  merchant  in  JWis-Fsrik,  wrote  to  X.,  a  mer- 
chant in  JVew-OrlMuw,  on  the  9th  JsmMry,  1806. 
mentioning  that  a  ship  belonging  to  T.  mad  mmi,  of 
Pitrtland,  was  ordered  to  JtTeW'Orisant  for  freight, 
and  directing  £.  to  find  a  freight  for  her,  and  pur- 
chase and  put  on  board  500  hues  of  cotton,  on  the 
owners'  account,  saying,  "  for  the  payment  ot  all 
shipments  on  owners*  account,  thy  bills  on  T,  and 
90%,  of  Portland,  or  me,  at  60  days*  sight,  shall  meet 
due  honor.**  On  the  13th  J^ftmary,  1806,  B.  again 
wrote  toL.  relative  to  the  ship.enclosinff  a  letter  from 
T.  aad  stm,  the  owners,  to  L.  containing  their  in- 
structions to  Zo,  with  whaan  they  afterwards  con- 
tinued to  correspond.  IT.,  in  his  letter,  says,  **  I 
have  only  to  add,  that  tAv  kUU  on  me,  for  their  ac- 
count, for  cotton  they  ordered  shipped  bv  the  JKie, 
sliall  meet  due  honor.**  7*.  and  son.  In  their  letter, 
directed  L,  to  draw  on  them,  or  on  B.,  or  on  a  house 
in  Idverpool,  to  whom  the  ship  and  cargo  were  to  be 
consigned.  On  the  94tb  Juty,  1806,  B.  again  wrote 
to  L,  relative  to  the  ship,  &c.,  saying, "  the  owners 
wish  her  loaded  on  their  own  account,  for  the  pay- 
ment of  which  thy  bills  on  me  shall  meet  due  honor 
at  60  days'  sight.**  These  letters  were  received  by 
Z.  before  any  cotton  was  purchaiwd,  or  shipments 
made  by  him.  L.  in  his  answer  to  the  letter  of  T. 
and  «<9n,  promised  to  follow  their  orders.  Z.  drew 
several  bills  on  JB.,  all  of  which  were  regularly  paid. 
He,  afterwards,  without  consulting  or  advising  i?.. 
drew  two  bills  on  T.  and  ton,  which  were  protested 
for  nonpajrment,  they  having,  in  the  mean  time, 
fUled.*  And  Z.,  about  two  years  after,  drew  bills 
an  B.  for  the  balance  doe  him  on  the  transaction, 
hduding  the  two  protested  bills,  damages  and  inte- 
rest. In  an  action  brought  bv  Z.  against  JB.,  to  re- 
cover the  balance  due  to  Z.  for  the  purchase  of  500 
bales  of  cotton  for  7*.  and  son.  Including  commis- 
lions,  disbursements,  and  other  charges,  it  was 
held,  that  after  the  letter  of  the  13th  MfWy,  in- 
troducing  T.  and  son.  the  owners,  to  Z»  they  were 
lo  be  considered  as  the  principals,  and  B,  merely  as 
a  surety,  who  was  responsible  onlv  as  suth,  accord- 
ing to  the  enress  terms  contained  in  that  letter  and 
the  one  of  the  94th  .^y;  that  is,  for  bilU  drawn 
directly  on  A>M«e(f  only,  not  for  those  drawn  on  7*. 
and  son  t  that  the  bills  drawn  on  B.  near  two  years 
After  the  protest  of  those  drawn  on  7*.  and  smt,  were 
without  any  authority,  the  delay  being  a  waiver  of 
All  right  In  Z.  to  draw  on  B,    Lanuse  v.  JBodber,  319 

4  C.  and  Z>.  endorsed  the  note  of  8,  as  surety  to  Z., 
who  sued  S.  on  the  note,  and  recovered  Judgment 

MS. 


against  him,  and  afterwards  sued  C.  and  2).  as  ea- 
dorsors,  and  recovered  Judgment  against  them.  C. 
and  D,  paid  to  Z.  the  amount  of  the  debt,  and  took 
an  assignment  of  tbe  Judgment  against  S,  It  was 
held,  that  C.  and  D.  stood  in  the  place  of  Z.,  and 
might  avail  themselves  of  the  Judgment,  to  recover 
the  money  paid  by  them  for  S.    Clason  v.  Morris,  9Sti 

5.  A  surety  who  iiays  a  debt  for  his  principal,  is  enti- 
tled to  be  put  in  the  place  of  the  creditor,  and  to  aU 
the  means  which  the  creditor  possessed,  to  enforce 
payment  against  the  principal  debtor,  ik. 

6.  If  an  obligee  does  an  act  to  the  injury  of  the  surety, 
or  varies  the  terms  of  the  obligation,  or  enlarges  tbe 
time  of  performance,  without  his  consent,  the  surety 
will  be  discharged.    BaMone  v.  Warren,  587 

See  MAIL, 


TAXXI. 

See  ▲••UMPSIT,  11. 

TOLL  saioox. 
See  tCHOlLuus  aainos. 

TSESPAM. 

1  A  father  cannot  maintain  an  action  of  trespass  for 
assaulting  and  debauching  and  getting  his  daughter 
with  chUd,  per  shmI,  Jtc.  where  the  daughter  is 
above  the  age  of  91  years ;  unless  she  is  actually  in 
her  father's  service,  so  as  to  constitute  tlie  relation 
of  master  and  servant.    AtdUenm  v.  Stryker,      115 

9.  Where  a  court  has  Jurisdiction  of  tbe  subject  matter, 
it  is  sufficient  to  Justify  tbe  officer  executing  its  pro- 
cess ;  fcHT  tlie  officer  is  not  bound  to  examine  into  ibm 
validity  of  ita  proceedings,  or  tbe  regularity  of  its 

{irocess.     Warner  v.  Sksd,  138 

f  the  distrainer  of  cattle  damag^^baooM  impounds 
them,  without  having  the  danuiges  previously  ascer- 
tained by  two  fence  vieieers,  aecording  to  tbe  direc- 
.  tions  of  the  act,  (sess»  94.  c.  78.  s.  16,)  it  is  irregular 
and  unlawful,  and  renders  the  party  impounding  a 
trespasoer  ab  initio. .  Sanskrider  y.  JPDonaid,        953 


4.  In  an  action  of  trespass  for  killing  a  dog.  the  plain- 
tiff proved  thai  the  defendant  confessed  he  killed 
the  plaintiff's  dog,  who  assaulted  him  in  the  higb- 
way,  dec.  It  was  held,  that  the  conlhssioa  must  be 
taken  altogether,  and  amounted  to  a  Justification. 
CredUr.Brovn,  365 

See  wiTHKss,  1. 

TEIAL. 

An  action  of  debt  was  brought  on  a  yeeognisanee  taken 
on  a  plea  of  title,  in  a  suit  before  a  Justice  of  the 
peace,  the  condition  of  which  was,  that  if  the  plain- 
tiff should  commence  a  suit  in  tbe  next  Court  of 
Common  Pleas  for  the  trespass,  the  defendant  would 
appear  and  put  in  special  bail  in  tbe  Court  of  C.  P. 
in  20  days,  &c.  The  plaintiff  averred,  that  he  did 
commence  an  action  of  trespass  in  the  next  Court  of 
C.  P.,  A;c.,  front  patet  per  reeordmm,  &c.  It  was 
held,  that  whether  tbe  pbiintiff  did  sue  out  a  writ, 
returnable  at  tbe  next  Court  of  0.  P.  or  not,  was  a 
question  of /act,  to  be  tried  by  a  Jury,  and  not  by 
record,  notwithstanding  tbe  useless  averment  of 
prout  patet  per  recordnm  f  that  tbe  record  of  tbe  C.  P. 
was  not  conclusive,  and  could  not  estop  tbe  party 
to  deny  tbe  foct,  or  prevent  tbe  plaintifir  from  prov- 
ing it  by  paroL    Brovn  v.  Vandieu»tr,  51 

TaoTxa. 

1.  TVeesr  ilea  for  wild  geese  which  have  been  tamed, 
and  have  strayed  away,  but  without  regainfag  their 
natuialliberty.    .Anerg ▼. #Tfn,  109 

9.  .d.  having  money  to  pay  on  account  of  IT.  at  a  cer- 
tain day,  on  the  snggestlon  of  C,  in  order  to  lalse 
the  money  for  that  purpose,  made  a  noto  payable  to 
B.,  and  deliveied  tt  to  htan  j  and  B,  gave  it  to  C, 
who  promised  to  obtain  the  money  on  the  note  from 
one  !>.,  and  to  pay  it  Immodlatrty  to  IT.,  to  be  paid 
over  to  .J.  But  C.,  on  receiving  tlw  note,  imme- 
diately passed  it  away  to  £.,  to  pay  a  debt  due  lo 
him  from  &  and  C,  as  partnera.  The  note  havtog 
been  discounted  in  bank  for  E».  who  was  imnmt 
of  the  agraessent  on  whioh  C.  bad  leeeived  It,  4L 
paid  and  took  up  the  note  when  It  was  doe;  and 
afterwards  brought  an  action  of  trovor  agalMt  C.  to 


INDEX. 


iecov«r  dftmagei  for  tlie  co&r«ition  of  the  note  by 
him.    Mwroff  v.  SmrUMg,  173 

9  J§,  delivered  «  qiumtity  of  bUuk  aalU  to  P.  to  be 
manufiictared  into  pearl  agkes,  for  Ji*  i  and  after  the 
aahes  were  made  and  pat  into  ban«l8,  they  were 
rolled  out  into  the  highway,  by  JB..  as  belongini  to 
the  plaintiff.  And  B.  afterwardi,  before  they  were 
removed,  sold  them  to  C,  who.  before  the  purchase 
was  concluded,  was  informed  by  wf .  of  his  claim  to 
the  ashes.  In  an  action  of  trover  brought  by  A, 
against  C,  who  liad  talcaa  and  converted  the  ashes 
to  his  own  use.  it  was  held  that  the  property  in  the 
ashes  remained  in  Ji.,  that  B,  was  the  servant  or 
agent  of  Ji,  in  manuiacturing  them  \  and  thai  the 
sale  by  B.  to  C.  was  a  wrongAil  conversion  of  the 

.    property  of  ^.    Babcocky,  GHU,  967 

i  Where  a  written  agreement,  dated  Sid  of  S^temberf 
1808,  between  A,  and  B,,  stated  that  Jl.  thereby  de- 
livered to  £.  a  certain  promissory  note  of  C.  for  300 
bushels  of  wheat,  valued  at  300  dollars,  payable  in 
Februanf,  1811,  and  engaged  in  case  the  wheat  did 
not  sell  for  300  dollars,  to  make  up  the  deficiency ; 
and  B,  thereby  gave  to  A.  the  power  of  redeeming 
the  note,  by  i>aying  16  dollars  with  3  1-3  per  cent. 
interest,  any  time  within  six  months  of  the  time  the 
note  was  payable ;  it  was  held  diat  the  note  was 
deposited  as  a  pledge,  and  not  as  a  mortgage,  and 
that  a  tender  by  A,  of  the  800  dollars  on  or  before 
the  day  the  note  fell  due,  was  suffieient  to  entitle 
him  to  a  return  of  the  note,  and  on  such  tender  and 
refusal  by  £.,  A.  might  maintain  trover  for  the  note. 
JWLecM  V.  Walker,  471 

SMBlTaAT.      nSADIROS,  90,  31.     MOBTOAOB,  10. 


1.  Property  held  m  tnut  does  not  pass  under  a  bank- 
rupt commission,  or  by  the  assignment  of  «n  insoU 
vent.    JSp  V.  Bank  qf  Jirtw>-York,  63 

%  And  if  the  proper^  held  in  truH  remains  in  specie, 
or  in  goods,  or  notes,  or  other  ekosea  in  action,  the 
ceOuif  qne  truet  is  entitled  to  the  property,  ana  not 
the  general  creditors  of  the  bankrupt.or  insolvent,  ib. 

3  And  though  the  traet  property  is  converted  mto 
money y  yet  if  it  is  kept  separate  and  distinct,  so  that 
ft  can  be  traced  and  distinguished  from  the  general 
mass  of  the  insolvent's  estate,  it  will  go  to  the  eeotuf 
one  trueU  &• 

4.  O.,  a  soldier  in  the  JV^^rorfc  line  of  the  United 
States*  srmy,  in  the  revolutionary  war,  received  a 
vegular  discharge,  and  was  entitled  to  bounty  land, 
under  the  acts  of  the  ledslature  of  the  state.  In 
March.  1784,  he  sold  his  nght  to  B.,  to  whom  he  de- 
livered his  discharge,  on  which  was  the  following 
certificate  under  hu  hand  and  seal:  "This  is  to 
certify  that  the  bearer  hereof,  /.  B.,  is  entitled  to  all 
the  lands  that  I  (B,  O.)  am  entitled  to,  either  from 
the  state  or  continent,  for  my  services  as  a  soldier, 
certified  in  my  discharge.*'  It  was  proved  that  B. 
paid  to  O.  at  the  time,  15  dollars,  in  consideration 
of  the  transfer,  and  that  such  was  the  usual  price  of 
soldiers'  rights  at  that  time.  Afterwards,  in  1799, 
the  persons  to  whom  B.  transferred  the  right  so 
acquired,  sued  out  a  patent  for  the  lot  of  land  to 
which  &.  was  entitled,  and  which,  by  the  direction 
of  the  statute,  was  issued  in  the  name  of  6.;  and 
F.,  with  knowledge  of  the  transfer  to  B.,  some  years 
afterwards,  purchased  the  land  of  O.,  and  took  a 
regular  conveyance  fh)m  him,  in  1794,  for  the  con- 
sideration of  S250  dollars,  and  brought  actions  of 
ejectment  against  the  persons  holding  under  B.  It 
was  held,  that  in  1784,  before  issuing  the  patent,  G. 
had  only  an  equitable  claim :  and  that  the  certificate 
endorsed  on  his  discharge  Ming  an  assignment  of 
his  equitable  interest,  transferred  his  whMe  interest 
and  was  mfilcient  for  that  purpose,  without  any 
words  of  inheritance  or  consideration  expressed  in 
the  instmment.  It  amounted  to  a  declaration  of 
trust,  and  was  a  sufllcient  authority  to  J9.  to  proenre 
a  patent  In  his  own  name,  had  not  the  statute  dl- 
neted  it  to  be  issued  in  tiie  name  of  the  soldier ; 
•ad  that  after  the  patent,  O.  took  it  as  a  trustee  to 


valid,  and  the  patent  having  a  retrospective  efllbct. 
Bust  be  deemed  to  have  vested  the  land  in  the  pa- 
tentee and  his  heirs,  ftom  the  17th  March,  1783. 
PMar  T.  JFIsIdf ,  495 

5  No  partieular  form  of  words  is  requisite  to  create  a 


trust ;  the  intent  o&ly  behig  regarded  by  eooits  of 
equity,  495 

6.  A  trustee,  m  eesCav  que  tmH,  will  take  a  fee,  without 
the  word  heir*,  when  a  lets  estate  will  not  satisfy 
the  oiyect  of  the  trust,  ib. 

7.  A  truet  is  now  what  a  use  was  before  the  statute  oi 
uses.  It  is  an  interest  resting  in  equity  and  con 
science,  and  the  same  rules  apply  to  trusts  in  chan- 
c^7  as  were  formerly  applied  to  uses.  B.,  there- 
fore, or  the  persons  to  whom  he  had  assigned,  were 
entitled  to  a  decree  for  adequate  legal  conveyance 
ftom  F.,  and  F.  was  enjoined  from  proceeding  at 
law,  on  the  deed  ftom  O.,  or  to  set  it  up  against  the 
claim  of  B.  or  his  assignees,  t^ 

TuanriKx. 

1.  Where  a  turnpike  company,  by  an  bct  of  the  legis- 
lature, were  empowered  to  make  roads  from  Troy 
<«  to  the  city  ofHudeen,"  it  was  held  that  the  words 
were  to  have  a  reasonable  construction  in  reference 
to  the  subject  matter,  and  the  public  object  of  the 
grant,  which  was  to  open  a  good  road  to  the  compact 
part  of  the  city  of  Hvdeon}  and  that  such  road  did 
not  terminate  on  arriving  at  the  north  bounds  or 
charts:  limits  of  the  city  of  Hudson,  several  miles 
firom  the  compact  parts  of  the  city.  The  word  to 
may  sometimes  be  taken  inclusively,  according  to 
the  subject  matter.    Farmer^  TVrnptM  v.  Coventru. 

S.  Toll  gates  on  a  turnpike  road  authorized  by  the  act 
of  incorporation  may  be  erected  so  as  to  intersect 
and  stop  an  old  highway,  provided  they  are  in  the 
l^ces  designated  by  the  act,  which  is  to  be  consid- 
ered as  so  far  controlling  the  use  of  the  old  road, 

ib. 

3.  Where  a  turnpike  company  pledged  their  income 
and  tolls  of  the  road  to  a  person,  to  reimburse 
money  advanced  by  him ;  it  was  held  that  the  poe- 
aeseion  of  the  gates,  &c.  was  still,  in  Judgment  of 
law,  in  the  company,  who  might  maintain  trespass 
for  pulling  down  the  gates,  ib. 

4.  Though  a  penalty  is  g^ven  by  a  turnpike  act  for  in- 
juring or  destroying  toll-gates,  yet  the  company 
may  bring  an  action  of  trespass  at.  common  law 
for  fuch  ujury  to  their  property,  ib . 


u 


VtB. 

See  nnsD,  3, 4. 


1.  Though  the  statute  against  usury  (sees.  10.  c.  13,) 
declares  the  usurious  contract  and  security  utterly 
void ;  yet  this  is  only  between  the  original  parties, 
where  the  suit  is  upon  the  very  instrument  infect- 
ed with  usury.    Jackson  v.  Henry,  185 

S.  And  where  the  original  usurious  contract  has  been 
changed  by  a  new  contract  founded  on  it,  in  which 
an  innocent  person  is  a  party,  the  defence  of 
usury  cannot  be  set  up  against  such  innocent  per 
son,  «*. 

3.  A  bona  jlde  purchaser  without  notice,  under  a  sale 
duly  made,  pursuant  to  the  statute,  (sees.  34.  c 
145,)  by  virtue  of  a  power  of  attorney  contained 
in  a  mortgage,  is  not  affected  by  usury  in  the  orig- 
inal debt,  for  which  the  bond  and  mortgage  were 
given,  ib 

Sm  tlmavivq;  10, 11. 


VAaiAircB. 

Where  the  plaintiff  in  his  declaration  stated  that  the 
defendant  made  his  certain  promissory  note  by 
which  he  promised  to  pay  the  plaintiff  915  dol- 
lan  in  neat  stock,  ^c.  With  interest,  "for  value  ra- 
csived,'*  by  reason  whereof,  &e.  And  the  note 
produced  at  the  trial  did  not  contain  the  words 
vatue  reeehfed,  it  was  held  that  the  words  as  stat- 
ed in  the  declaration  were  merely  descriptive  of  the 
contract,  and  not  an  averment,  and  therefore  there 
was  a  variance  between  the  contract  declared  on 
and  that  given  in  evidence.  Saxton  v.  Jackson,  418 
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TVh0i«  ^.  Mt  np  m  mrk  to  diMK  rt«  tad  k  wu 

for  •v«qr  ihfrkt  tMdj  bA  If  J.  hli  Ibe 

dt.  iftMdd  Mj  kitt  M  dollu*,  It  w«a 

MNrtnet,  tad  tMt  B.  twriag  Ut 

■    1  MHilMt  J.tO 


Mdt0b6«lMAl 

tlM  mark,  nm 
iNOTvr  thi  W  d 


t*  InaaaeCloB  isr BOiMir  bad  n 

•r  back  money  depomed  wkk  a  tH^kkMrn^  at  a 
^  on  a  honerace,  under  the  act,  («eM.  95.  c.  44,) 
the  defendant  cannot  aet  np  la  bis  defence,  that  be 
baa  Bald  over  the  money  lo  tba  whrnm  witbaacn^ 
liM.    MaMMMV.^ArM,  468 

WAaaAKtT. 

Wbefe,  by  a  bm  of  sale,  B,  innted,  bargained,  and 
iold,  **a  nepo  womah  Biave,  named,  &c.  hang 
^  souMd  wkI  mnd  limb,  and  Jrtt  Ami  oU  Unan/^ 
It  waB  held  that  these  were  not  words  of  descrip- 
tion, bat  an  averment  of  a  fii^t,  and  amounted  to 
an  exptasa  covenant  or  warranty,  as  to  the  sound- 
nets  of  thib  slave.  Cramtr  v.  Bnubkam^  484 
wiuu 

Where,  in  a  will,  the  same  sum  of  money  Is  given  ' 
twice  to  the  same  legatee,  he  can  take  only  one 
of  the  sums  bequeathed.  Tha  latter  sum  Is  held 
k  substitution,  and  Is  not  taken  cumulatively,  un- 
less there  be  some  evident  Intention  of  the  testa- 
tor that  Chey  should  be  so  considered,  and  It  lies 
with  the  legatee  to  show  that  intention,  and  rebut 
the  eonmty  presumption.    But  whaia  toe  tw6  be- 


Quests  in  la  t^jfittttt  fnrtfutt^irts.  la  hf  a  iMfll  ii 
one  case,  and  a  eodicU  in  aaotfaer.  £be  pfeauanpHoa 
In  Ikvor  of  the  legatee,  and  tba  bttrdea  of  le- 
itmptlon  If  ease  t 


butttag  that  presumjuon  if  east  on  the  executor. 
And  the  presamptlott  In  either  case  Ii  flable  to  U 
eentroHed  aad  repelled  by  tetemal  irMtmoB  aad 
tiie  dreiflfeeMtteee  ef  fbe  case.   JDmsM  y.  Foto. 


1.  IaaaaetlMier»«4NMMMrtf«leH#lii>Mtt,agahMt 
tbiee  leiat  trsipiseers,  twe  were  takea,  cad  the 
tbffd  letnraed  aot  foand  ]  it  watf  held,  thai  the  eae 
who  had  aet  beea  eivested^  wee  a  coiapeteat  wk- 
aeaa  tat  the  other  two  deftadanta,  en  the  trltf  ef 
the  cause.    SUekh^m  V.  Jmm,  91 

9.  Net  baiviifgalagal  ani  ftxetf  lattfeet  la  the  event 
ef  the  cause,  the  objeetioa  goes  tehlf  tfdHt  aot 
to  his  coaqieteaey,  ^. 

3*  A  putf  In  the  same  sMt,  or  ladiecaieBt,  eanaet  fo 
a  witness  fbr  bis  ee-defimdant,  until  be  has  been 
first  acqaitted  or  eonvieted }  and  whether  the  de« 
feadaats  plead  joiatly  or  eeparalely,  makee  nedif- 
Ibieaee.    PtitpUf.  BiXL,       r         '>  ^ 

4.  Tba  maadmiseloa  of  a  slave  by  aa  faiftatf  aKheagb 
valdabte,  renders  the  slave  io  ktaaaniitted  a  com- 
peteat  witaese,  and  the  ofajectfoa  goes  oaly  to  his 
c«aiiUlity.    JBUcaioM  if  Rig*lr9  v.  J^srrjf,  US 

5.  A  par^  le  aegotlable  pafiir  mat  be  a  K^itaese  to 
pcova  fiietri  jwAMvasNt  to  the  A^m  eieeatioa  of  Uie 
aele,  aad  which  destnf  the  title  ef  the  bolder. 
WoodkuU  V.  Holme*^  931 

6.  If  a  witness  is  showa  to  be  aos  tamft  mmm»t  er 
derahged  In  mind,  he  is  incompetent.  'Ummgaim 
Y,KUrstedf  30 

See  BILLS  er  azcBAaoa  abb  raoMiisoaT  aovaay?* 
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